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LC Paper No. CB(2)2363/00-01(01)
Subcommittee on the

Occupational Safety and Health
(Display Screen Equipment) Regulation

Administration’s Response to
Issues raised by Members at the Meeting

On 28 June 2001

During the clause-by-clause examination of the proposed Regulation
at the last Subcommittee meeting, Members and the Assistant Legal Advisor
have raised concern over whether the provisions in the Regulation are
consistent with similar provisions in the Occupational Safety and Health
Ordinance (‘OSHO’).  This concern was raised in the light of section 28(1)(b)
of the Interpretation and General Clauses Ordinance (Cap. 1) which provides
that “no subsidiary legislation shall be inconsistent with the provisions of any
Ordinance”.

2. Apart from the general review on consistency, the Subcommittee also
requests the Administration to consider certain technical amendments in
sections 4(3)(b), (4)(a), (4)(b) and 8. We would comment on these in the latter
part of this Response.

Part I: GENERAL REVIEW
3. To determine whether a subsidiary legislation is consistent with the
provisions of its principal Ordinance, the test is whether the provisions in a
subsidiary legislation can be read into the provisions in a principal Ordinance
without any conflict.  The difference in the use of words or the approach does
not necessarily mean that the two provisions are inconsistent.

4. We submit our views on this issue by examining similar provisions in
the OSHO (sections 6 & 8), which cover three important aspects of both
principal and subsidiary legislation, namely provision of information, provision
of safety and health training and employees’ responsibility to co-operate with
their employers.

Provision of information
5. Section 6 of the OSHO stipulates that:-
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“(1) Every employer must, so far as reasonably practicable, ensure the
safety and health at work of all the employer’s employees.

(2) The cases in which an employer fails to comply with subsection (1)
include (but are not limited to) the following:
……

(c) a failure to provide such information, instruction, training
and supervision as may be necessary to ensure, so far as
reasonably practicable, the safety and health at work of the
employer’s employees;”

6. Section 6 of the Regulation stipulates that:-

“The person responsible for the workplace shall make available to
users of a workstation in respect of which a risk assessment has been
performed under section 4 a copy of the following documents-

(a) a record of the findings of the risk assessment; and
(b) a record of any action which he has taken after the assessment.”

7. To determine whether the two provisions are consistent, we could
apply the test stated in paragraph 3, that is, whether section 6 of the Regulation
can be read into section 6 of OSHO without any conflict. Section 6(1) of
OSHO provides for a general duty and section 6(2) provides for a list of cases
in which an employer will be regarded as having failed to comply with section
6(1). Although section 6(2) is framed in a negative form, it actually requires an
employer to provide certain type of information which is described in a very
broad sense. Section 6 of the Regulation sets out specific information and
records that a person responsible for a workplace has to provide to the users of
a workstation. Both provisions, in our view, can stand without any conflict.

8. Members are also concerned that the defence of reasonable
practicability is available in section 6 of OSHO but not in section 6 of the
Regulation.  The Administration considers that such difference is justified
because the responsibilities to be imposed are different.  As section 6 of
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OSHO imposes a general duty on the employers to ensure the safety and health
at work of all employees, there may be circumstances that it is not reasonably
practicable to do so.  A defence of reasonable practicability is therefore
provided in view of the broad application of OSHO. Whereas in section 6 of
the Regulation, where a specific duty is imposed on the person responsible for
a workplace to provide specific types of records, the Administration does not
see the need to provide the defence of reasonable practicability because we
cannot foresee any circumstances in which performance of such duty is not
reasonably practicable. We do not anticipate any significant practical
difficulties in complying with the provision.

9. Similar provisions in sections 27(1)(b) and 29 of the Occupational
Safety and Health Regulation do not contain similar wordings as ‘so far as
reasonably practicable’ or words to that effect.

Provision of safety and health training
10. Section 8 of the Regulation stipulates that: -

“An employer shall ensure that a user employed by him is provided with
adequate safety and health training in the use of workstations.”

11. Section 6 of OSHO and section 8 of the Regulation are consistent.
Section 6(1) imposes a general duty on the employer to ensure the safety and
health of employees and section 6(2) requires an employer to provide certain
type of training which is described in a broad sense.  Section 8 imposes a
specific duty on the employer to provide necessary training to employees in the
use of workstations. Both provisions can stand together without any conflict.

12. A defence of reasonable practicability is provided in section 6 of
OSHO but not in section 8 of the Regulation. It is because the former imposes a
general duty. The provision of a statutory defence is justified in view of the
broad application of the OSHO. Section 8 of the Regulation, on the other hand,
is specific to training, where circumstances in which the performance of the
specific duty is not reasonably practicable would unlikely arise.

13. Similar provision in section 31 of the Occupational Safety and Health
Regulation does not contain similar wordings as ‘so far as reasonably
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practicable’ or words to that effect.

Users to co-operate with responsible person
14. Section 8 of OSHO stipulates that: -

“(1) An employee while at work: -
……

(b) as regards any requirements imposed in the interests of
safety and health on the employees’ employers or any
other person by this or any other Ordinance, must, so
far as reasonably practicable, co-operate with the
employer or other person so far as may be necessary to
enable the requirement to be complied with.”

15. Section 9 of the Regulation stipulates that: -

“A user of a workstation in a workplace shall: -

(a) conform to any system of work and any work practice; and
(b) comply with any risk reduction measure,

that the person responsible for the workplace has established or
taken for the safety and health of users at the workstation.”

16. These two provisions deal with different subject matters. Section
8(1)(b) of OSHO imposes an obligation on the employee to co-operate with the
employer to enable the employer to comply with requirements imposed on the
employer under the OSHO or other Ordinance, whereas section 9 of the
Regulation imposes a duty on the employee himself to comply with any system
of work, any work practice and any risk reduction measure established by the
person responsible for the workplace. The obligations imposed on the
employees under the two sections do not conflict with each other.

Offences
17. Section 6 of the OSHO does not have express provision for strict
liability. However, the wordings in section 6(1) and (2) of the Ordinance are
very similar to wordings in section 2(1) and (2) of the Health and Safety at
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Work etc. Act 1974 of UK. According to the case of R v Gateway Foodmarkets
Limited [1997] 3 All ER 78, it was held that section 2(1) of that Act imposed
strict liability on an employer whenever there was a failure to ensure his
employees’ health, safety and welfare at work. Having obtained legal advice,
we are of the view that notwithstanding the absence of an express provision for
strict liability, section 6(3) creates a strict liability offence in respect of a failure
to comply with section 6(1) of the Ordinance. As such, the nature of the
offence in section 6 of the OSHO is the same as the nature of the offences
created under sections 6 and 8 of the Regulation.

Part II: AMENDMENTS
18. Having considered the views of the Subcommittee, we propose the
following amendments.

Section 4(3)(b)
Add “對” before “誰㆟可能有危險”.

Section 4(4)(a)
Revise “suspect” as “believe”, and the Chinese rendition from "有理由懷疑”
and "已有重大改變”as “有理由相信" and "已有顯著改變" respectively.

Section 4(4)(b)
Revise “顯著變動” as “顯著改變”.

Section 8
Revise “adequate” as “necessary”, and the Chinese rendition from “足夠” to
“所需” accordingly.

19. These amendments have been incorporated into the revised draft
Regulation at Annex.


















