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Subcommittee on the
Occupational Safety and Health
(Display Screen Equipment) Regulation

Administration’s Response to
Issues raised by Members at the Meeting
On 28 June 2001

During the clause-by-clause examination of the proposed Regulation
at the last Subcommittee meeting, Members and the Assistant Legal Advisor
have raised concern over whether the provisions in the Regulation are
consistent with similar provisions in the Occupational Safety and Health
Ordinance (‘OSHO’). This concern was raised in the light of section 28(1)(b)
of the Interpretation and General Clauses Ordinance (Cap. 1) which provides
that “no subsidiary legislation shall be inconsistent with the provisions of any
Ordinance”.

2. Apart from the general review on consistency, the Subcommittee also
requests the Administration to consider certain technical amendments in
sections 4(3)(b), (4)(a), (4)(b) and 8. We would comment on these in the latter
part of this Response.

Part I: GENERAL REVIEW

3. To determine whether a subsidiary legislation is consistent with the
provisions of its principal Ordinance, the test is whether the provisions in a
subsidiary legislation can be read into the provisions in a principal Ordinance
without any conflict. The difference in the use of words or the approach does
not necessarily mean that the two provisions are inconsistent.

4. We submit our views on this issue by examining similar provisions in
the OSHO (sections 6 & 8), which cover three important aspects of both
principal and subsidiary legislation, namely provision of information, provision
of safety and health training and employees’ responsibility to co-operate with
their employers.

Provision of information
5. Section 6 of the OSHO stipulates that:-



“(1) Every employer must, so far as reasonably practicable, ensure the
safety and health at work of all the employer’s employees.

(2) The cases in which an employer fails to comply with subsection (1)
include (but are not limited to) the following:

(c) a failure to provide such information, instruction, training
and supervision as may be necessary to ensure, so far as
reasonably practicable, the safety and health at work of the
employer’s employees;”

6. Section 6 of the Regulation stipulates that:-

“The person responsible for the workplace shall make available to
users of a workstation in respect of which a risk assessment has been
performed under section 4 a copy of the following documents-

(a) arecord of the findings of the risk assessment; and
(b) arecord of any action which he has taken after the assessment.”

7. To determine whether the two provisions are consistent, we could
apply the test stated in paragraph 3, that is, whether section 6 of the Regulation
can be read into section 6 of OSHO without any conflict. Section 6(1) of
OSHO provides for a general duty and section 6(2) provides for a list of cases
in which an employer will be regarded as having failed to comply with section
6(1). Although section 6(2) is framed in a negative form, it actually requires an
employer to provide certain type of information which is described in a very
broad sense. Section 6 of the Regulation sets out specific information and
records that a person responsible for a workplace has to provide to the users of
a workstation. Both provisions, in our view, can stand without any conflict.

8. Members are also concerned that the defence of reasonable
practicability is available in section 6 of OSHO but not in section 6 of the
Regulation. The Administration considers that such difference is justified
because the responsibilities to be imposed are different. As section 6 of



OSHO imposes a general duty on the employers to ensure the safety and health
at work of all employees, there may be circumstances that it is not reasonably
practicable to do so. A defence of reasonable practicability is therefore
provided in view of the broad application of OSHO. Whereas in section 6 of
the Regulation, where a specific duty is imposed on the person responsible for
a workplace to provide specific types of records, the Administration does not
see the need to provide the defence of reasonable practicability because we
cannot foresee any circumstances in which performance of such duty is not
reasonably practicable. We do not anticipate any significant practical
difficulties in complying with the provision.

9. Similar provisions in sections 27(1)(b) and 29 of the Occupational
Safety and Health Regulation do not contain similar wordings as ‘so far as
reasonably practicable’ or words to that effect.

Provision of safety and health training
10. Section 8 of the Regulation stipulates that: -

“An employer shall ensure that a user employed by him is provided with
adequate safety and health training in the use of workstations.”

11. Section 6 of OSHO and section 8 of the Regulation are consistent.
Section 6(1) imposes a general duty on the employer to ensure the safety and
health of employees and section 6(2) requires an employer to provide certain
type of training which is described in a broad sense. Section 8 imposes a
specific duty on the employer to provide necessary training to employees in the
use of workstations. Both provisions can stand together without any conflict.

12, A defence of reasonable practicability is provided in section 6 of
OSHO but not in section 8 of the Regulation. It is because the former imposes a
general duty. The provision of a statutory defence is justified in view of the
broad application of the OSHO. Section 8 of the Regulation, on the other hand,
Is specific to training, where circumstances in which the performance of the
specific duty is not reasonably practicable would unlikely arise.

13. Similar provision in section 31 of the Occupational Safety and Health
Regulation does not contain similar wordings as ‘so far as reasonably



practicable’ or words to that effect.

Users to co-operate with responsible person
14, Section 8 of OSHO stipulates that: -

“(1) Anemployee while at work: -

(b) as regards any requirements imposed in the interests of
safety and health on the employees’ employers or any
other person by this or any other Ordinance, must, so
far as reasonably practicable, co-operate with the
employer or other person so far as may be necessary to
enable the requirement to be complied with.”

15. Section 9 of the Regulation stipulates that: -
“A user of a workstation in a workplace shall: -

(a) conform to any system of work and any work practice; and
(b) comply with any risk reduction measure,

that the person responsible for the workplace has established or
taken for the safety and health of users at the workstation.”

16. These two provisions deal with different subject matters. Section
8(1)(b) of OSHO imposes an obligation on the employee to co-operate with the
employer to enable the employer to comply with requirements imposed on the
employer under the OSHO or other Ordinance, whereas section 9 of the
Regulation imposes a duty on the employee himself to comply with any system
of work, any work practice and any risk reduction measure established by the
person responsible for the workplace. The obligations imposed on the
employees under the two sections do not conflict with each other.

Offences

17. Section 6 of the OSHO does not have express provision for strict
liability. However, the wordings in section 6(1) and (2) of the Ordinance are
very similar to wordings in section 2(1) and (2) of the Health and Safety at



Work etc. Act 1974 of UK. According to the case of R v Gateway Foodmarkets
Limited [1997] 3 All ER 78, it was held that section 2(1) of that Act imposed
strict liability on an employer whenever there was a failure to ensure his
employees’ health, safety and welfare at work. Having obtained legal advice,
we are of the view that notwithstanding the absence of an express provision for
strict liability, section 6(3) creates a strict liability offence in respect of a failure
to comply with section 6(1) of the Ordinance. As such, the nature of the
offence in section 6 of the OSHO is the same as the nature of the offences
created under sections 6 and 8 of the Regulation.

Part 11: AMENDMENTS
18. Having considered the views of the Subcommittee, we propose the
following amendments.

Section 4(3)(b
Add “$f” before “F= » ' = F i ™.

f
Section 4(4)(a)

Revise “suspect” as “believe”, and the Chinese rendition from " E2 PR
and "=1E E @ as U I Iﬁ'[’%" and "=1"F | B <" respectively.

Section 4(4)(b)
Revise “Hf Agh” as “HEF O57@”,

Section 8
Revise “adequate” as “necessary”, and the Chinese rendition from “pL%w” to
“—ﬁ”vﬁf” accordingly.

19. These amendments have been incorporated into the revised draft
Regulation at Annex.
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OCCUPATIONAL SAFETY AND HEALTH (DISPLAY
SCREEN EQUIFMENT) REGULATION

(Made under section 42 of the Occupational Safety and
Health Ordinance (Cap. 509) subject to the
approval of the Legislative Council)

1. Commencenent
This Regulation shall come into operation on a day to be appointed

by the Commissioner for Labour by notice pubi_ched in the Gazette.

2. Interpretation
In this Regulation, unless the context otherwise requires -
"display screen equipment': (TR F=ZXRMHE) means any display screen
which shows letters, numbers, characters or graphics, regardless

of the display process involved;

"user" ({ B E ) means an employee who normelly uses display screen
equipment as a significant part of his normal work;
"workstation"” (L f£f]) means an assembly comprising -

(a) display screen eguipment;

(b) anychair, desk, work surface, printer, document holder

or other item peripheral to the display screen

equipment; and

(c) the immediate working environment arcund the display

screen eqguipment.

3. Application
(1) %hés—Rega&aﬁ%ga«app%&eﬁ—%@~a%}-wer*p%aeeﬁra++*ﬁﬂﬁﬁkfﬁﬁﬂahay
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La) provided by 4 porson respansible for Ihe workplace to
be used Ry users for wark:

(b) _not interded for nse by the public: zad

Aci  pormally used or intended to be normal ly Wsed by users,

(2) This Regulation does not apply to or in relation to the
following -

(a) display screen equipment that is used mainly to show
pictures, television or films;

(b) drivers' cabs or control cabs for vehicles or machinery;

(c) display screen equipment on board a means of public
transport;

{d) portable systems not in prolonged use;

(e) calculators, cash registers or anv equipment having a
small data or measurement display required for direct
use of the equipment; or

(f) window typewriters.

4. Risk assessment

(1) The person responsible for a workplace shall perform a risk

assessment of 2 workstation in the workplace before it is first used

by users.

(2) For workstations in service in the workplace immediately

before the commencement of this Regulation and used by users on cx after

that commencement, the person responsible for the workplace shall

perform a risk assessment of those workstations within 14 days after
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that commencement.
(3) For the purpose of complying with subsections (1) and (2),
the risk assessment shall consist of a process éf -

(al 1ldentifying the potential hazards arising from shewerk
+2 the workstation;

(b) deciding who might be at risk and how the person is
affected:

(c) eveluating the risks arising from the potential hazards
ard deciding whether existing precautions are adequate;
and

(d) recording the findings.

(4) If - .

(a) the person responsible for a workplace has reason to
swspeethalieve that there nas heen a significant changa
sh.the conditicns of a previous assessment—may—have

eaneed; or

{b) there ras been a significant change in a workstation,
the person resgcnsiblza for the workplace shall review the risk
assessment performed ia respect of the workstation and revise the record
of findings accordingly.

(S) The person responsible for a workplace shall keep a record
of all risk assessments performed by him in respect of a workstation,
which shall include all findings recorded cr revised under subsections
(3) (d) and (4), and shall retain thét record for a period of at least
2 vears after that workstation ceases to be used by any user.

(61 The person responsible for a workplace shall -

(a)  upon request by an oceuparione] safety officer, produge
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for inspection any record kept and retained by him under

(bl ___in case bhe is unable to comply with waraoraph (a)

deliver 2 copy of the record to the afficer

may-be—opecified—in—tre-request—detiver to—the-offtcexa—eopy—-ofany

5. Reduction of risks

The person responsible for a workplace shall take steps to reduce
any risks identified in a risk assessment performed by him under section

4 to the lowest extent as is reasonably practicable.

6. Provision of information

The person responsible for a workplace shall infexmpake available

t0 users who—nermatiy—wseof a workstation in respect of which a risk
assessment has been performed under section 4 a copy of the following
docunpents -

(2) abowvza record of the findings of the risk assessment.

and
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{4 recoxd of any action he has taken after the assessment.

7. Requirements for workstation
The person responsible for a workplace shall so far as reasonably
practicable ensure that the workstations aesmallyuvsedbyusess-in the

workplace are suitable having regard to the safety, and hezlth and

welfaxe—of ehese—users_qf those workstations.

8. Provision of safety and health training

++- An employer shall ensure that a2 user employed by him is

provided with adegusatepacassary safety and health training in the use

of—&he-workstations—nesmaily—used—by—the—uwoer.

Y- rsed-by

9. Users to co-operate with responsible person
ﬁﬂﬁ%ﬁ?ﬁh&%%—e&&éafﬁ—&&%ﬁﬁ“&y&%ﬂ&%ﬂ;ﬂe&%4MNFﬁﬁyﬁKﬁ9F§£Q€k§eeﬁ
@hee—%he—pefae&—hespeaeéb%e—ée&4Hﬁr*wHH$&ﬁee—ee—uhﬁeh—%he—&seﬁ—ys

em@%Qfeé4ﬁﬁ%§f&?&éﬁdﬁ&ﬁ@£%£b+%ﬂheé%QH?%%Q—&&ﬁeEfﬁHKLheﬁ%%h4H;ﬂﬂefﬁ

at—the—vworkpraoer
A user of A _workstation in _a workplace shall -~

(2) _conform to any system of work and eny work prachice:

and

(b) comply with any risk raduction measure.

thet the person r sponsible for the workplace has estanhlished or taken

92 Ll d Feyxeys op ba oL Lovorsinid gW3 WON4  ST:TIT  1982-d35-62



" acep. ~o0 LUEC bouc Csut Llith LUC~ddo—be
SEUSEPRRL 12:33 FROM Doj T0 2899297 P.28/21

Page 6

for the safety and he2lth of users at the workstation. /

10. Offences

(1) Aperson responsible for a workplace who fails to comply with

section 4(1), (2), (4), (5)+or (6)({bl-ee—3+, 5, 6 or 7 commits an

offence and 1s liezble on conviction to a fine at level 5.
(2) An employer who fails to comply with section 8-i-ex—2> ,
commits an offence and is liable on conviction to a fine at level 5.
(3) A usér who fails to comply with section 9 commits an offence

and is liable on conviction to a fine at level 3.

(4) The offences mentioned in subsections (1) and (2) are

offences of strict liability.

Commissioner for Labour

November 2000

Explanatory Note

The purpose of this Regulation is to protect the occupational

safety and health cf employees who normally use workstations (which

include display screen equipment such as computer monitoxs) in their

work.

2. Section 1 provides for the commencement of the Regulation.
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3. Section 2 defines certain expressions used in the Regqulation:
4. Section 3 describes the scope ¢of applicaticn of the Requlation.
5. Section 4 contains provisions outlining the risk assessment which

has to be performed by the person responsible for a workplace.

6. Section 5 imposes a duty on the person responsible for a workplace
to take steps to reduce any risk identified by him.

7. Section 6 impcses a duty on the person responsible for a workplace
to snfeemmake svailahle to users of 2 racord of the findings of the
risk assessment and of the actions he has taken after the assessment.
8. Section 7 fequires the person responsible for a workplace to ensure

that the workstations are suitable having regard to the safetys_ and

health epd—welfare—of users.

9. Section 8 requires an employer to ensure that a user has been
provided with adeguatenecqssary safety and health training.
10. Section 9 imposes a duty on a user to avoid risks by conforming

to a system of work and work practices. and Ry complying with any risk

reduction measurcs. prewrdéed—er—established or takan by the person

responsible for a workplace.

11. Section 10 creates offences for failure to comply with the

provisions of the Regulatioen and sets out the penalties to be imposed

on offenders.
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