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LC Paper No. CB(2)182/01-02(01)
Subcommittee on the

Occupational Safety and Health
(Display Screen Equipment) Regulation

Administration’s Response to
Issues raised by Members at the Meeting

On 10 October 2001

At the meeting on 10 October 2001, the Administration was requested
to consider incorporating a defence of reasonable practicability into sections 6,
8 and 9 of the proposed Regulation to allow some flexibility. It was also
suggested by one Member that the proposed Regulation should be overhauled
to focus on the occupational safety and health of employees in specific
occupations which require continuous use of the display screen equipment
(DSE) at work.

2. The Administration would make the following replies to the aforesaid
major concerns, as well as other outstanding issues.

A defence of reasonable practicability

3. Sections 6, 8 and 9 of the proposed Regulation cover the responsible
persons’ responsibility for providing information, safety and health training and
users’ responsibility to co-operate with responsible persons respectively. In
drafting these provisions, the Administration considered that the duties
imposed were specific in nature and it would be unlikely that the responsible
persons or users would encounter significant difficulties in complying with
such requirements. We therefore did not provide a defence of reasonable
practicability in these provisions.

4. During the meeting on 10 October 2001, an in-depth discussion was
made regarding the desirability of a defence for these provisions. It was noted
that the failure to comply with sections 6 and 8 of the proposed Regulation
were liable for strict liability offences, subject to a defence of honest and
reasonable mistake of fact. This was to be contrasted to the similar provisions
in the principal Ordinance in which a defence of reasonable practicability was
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provided. Having considered Members’ concerns especially from the
enforcement perspective, the Administration now proposes to include the
defence of reasonable practicability in sections 6 and 8 of the proposed
Regulation. This proposal is justified by providing the scope for responsible
persons if there are indeed some unforeseen situations where it is not
reasonably practicable to comply with the provisions. This notwithstanding, the
responsible persons still have the primary responsibility to do what is required
under those provisions. According to section 38 of the Occupational Safety and
Health Ordinance, the onus to prove that the requirements are not reasonably
practicable rests on the defendant, and from the enforcement perspective, the
incorporation of the defence of reasonable practicability would not affect
enforcement significantly, while the objective of the proposed Regulation to
cater for the occupational safety and health of DSE users would be preserved.

5. In view of the proposed amendments to section 6 and 8, the
Administration would also propose a defence of reasonable practicability in
section 9 to allow the scope for users, who are required to co-operate with
responsible persons, if there are some unforeseen situations where it is not
reasonably practicable to comply with section 9. Similarly, the users have the
onus to prove that the requirements in section 9 are not reasonably practicable.

6. As a result of the proposed amendment to section 6, we also propose
to include a defence of reasonable practicability in section 4(5). Section 4(5)
concerns the responsibility of the responsible person to keep a record of risk
assessment. Section 6 relates to the responsibility of the responsible person to
provide information to users in respect of risk assessment. These two
provisions are related in substance, and we consider that a defence of
reasonable practicability should also be provided in section 4(5) to ensure that
the requirements in section 4(5) and 6 are consistent.

7. The draft Regulation is revised at Annex.

An overhaul of the proposed Regulation

8. The Administration was also requested to consider conducting an
overhaul of the proposed Regulation, with a view to specifically protecting the
occupational safety and health of those employees in specific occupations
which require continuous use of DSE at work, e.g. key punch operators.
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9. We take the view that the proposed Regulation aims to protect the
occupational safety and health of employees in response to the ever-increasing
use of DSE in a broad spectrum of occupations nowadays. The proposed
Regulation does not only aim to cover users in occupations which require
continuous use of DSE, such as data input operators or key punch operators,
but also those who would use DSE as a significant part of their work. As
defined in the Health Guide, the coverage is determined by the nature of work
(i.e. whether the users normally use DSE as a significant part of their normal
work), rather than by occupation alone.

10. If the proposed Regulation only focuses on users in those occupations
which require continuous use of DSE, then the majority of the habitual users as
defined in the proposed Regulation, e.g. secretarial or clerical workers,
computer graphic designers, telecommunications operators, customer services
operators etc. will fall outside the scope of the proposed Regulation. As the
latter type of users would not be covered by the proposed Regulation, the
policy intention of protecting the occupational safety and health of habitual
DSE users would be undermined. On the other hand, those occupations which
require continuous use of DSE are in fact being phased out in Hong Kong. The
effect of the proposed Regulation which focuses on such occupations would be
minimal. We therefore consider it inappropriate to overhaul the proposed
Regulation in the manner proposed.

A defence of reasonable excuse

11. A defence of reasonable excuse for the strict liability offences under
section 10 was suggested by Members at the last meeting. The underlying
rationale was to allow some flexibility for the strict liability offences to cater
for unforeseen situations possibly arising.

12. We have already considered and proposed to incorporate a defence of
reasonable practicability for the strict liability offences concerning sections 6
and 8 in paragraph 4. Such a defence is also provided in sections 5 and 7. We
therefore consider that the revised draft Regulation would have provided a
sufficient defence against the strict liability offences.
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Section 2: meaning of “主要部分主要部分主要部分主要部分”

13. The meaning of “主要部分” in the definition of ‘user’ under section 2
of the proposed Regulation was discussed at the meeting on 26 February 2001
and having taken Members’ suggestion, the Health Guide has since been
revised to elaborate the definition. Paragraph 1.4 of Part I of the Health Guide
explains that those users who normally use DSE as a significant part of their
work are usually highly dependent on the use of DSE to do their jobs, and, inter
alia, normally use the equipment for continuous periods of time and more or
less daily. Examples of users include word processing operators, data input
operators, telecommunication operators etc. The examples are not meant to be
exhaustive but they provide a clear picture as to what is meant by “主要部分”.

Section 9

14. The Assistant Legal Advisor raised a concern that the references made
to ‘any system of work and any work practice’ and ‘any risk reduction
measure’ under section 9 of the proposed Regulation were not clear.

15. The drafting of section 9 has been improved to clarify that risk
reduction measures refer to those measures taken as a result of risk assessment
conducted under section 4. Also, any system of work and any work practices
referred to under section 9 should mean the systems and practices established
by the responsible person in compliance with the proposed Regulation.




















