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Dear Mr Sin,

Proposed amendments to the Crimes Ordinance (Cap. 200)
Marital Rape and Related Sexual Offences

Thank you for your letter dated 23 April 2001 (revised).  In
addition to general comments on the points you have raised in your letter, I
have two minor additional amendments to suggest for your consideration which
I hope would indeed achieve the Administration’s purpose of ensuring that
marital and non-marital victims are placed on an equal footing without making
drastic changes to the Crimes Ordinance before a comprehensive review of
sexual offences can be undertaken.

General comments
1. The proposition with which the House of Lords was concerned in Reg v

R [1991] 3 WLR 767 was contained in Hale History of the Pleas of the
Crown (1736) Vol. 1, Ch. 58, p.639 (cited by Lord Keith, p.770A-C) –

“But the husband cannot be guilty of a rape committed by himself
upon his wife, for by their mutual matrimonial consent and
contract the wife hath given herself up in this kind unto her
husband which she cannot retract.”
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2. After reviewing various court decisions which established categories of
circumstances in which the wife’s implied consent to marital intercourse
could be retracted, Lord Keith (p.775 B-D) said –

“The position then is that that part of Hale’s proposition which
asserts that a wife cannot retract consent to sexual intercourse
which she gives on marriage has been departed from in a series of
decided cases.  On grounds of principle there is no good reason
why the whole proposition should not be held inapplicable in
modern times.  …  If [section 1(1) of the Sexual Offences
(Amendment) Act 1976, on which section 18(3) of the Crimes
Ordinance was modelled] proceeds on the basis that a woman on
marriage gives a general consent to sexual intercourse, there can
never be any question of intercourse with her by her husband
being without her consent.  There would thus be no point in
enacting that only intercourse without consent outside marriage is
to constitute rape.”

3. At p.776H, Lord Keith concluded that, “in modern times the supposed
marital exception in rape forms no part of the law of England”.

4. It seems to me that the proposition which the House of Lords held to be
objectionable and inapplicable in modern times was not that of implied
consent to sexual intercourse given on marriage in itself, but that such
implied consent was general or non-retractable.  It was the proposition
of non-retractability which was the rationale of the marital exemption.

5. The proposition of non-retractability was gradually whittled down by
the exceptions made in the cases cited by Lord Keith until the common
law fiction that a wife could not retract implied consent, and with it, the
marital exemption in rape, was abolished by Reg v R.  The retraction
of implied consent no longer depends on the existence of specific
categories of circumstances but rather on the wife’s genuine choice on
each occasion of marital intercourse, or on possible factors invalidating
genuine consent such as illness, injury, mental disability or the improper
obtaining of consent.  It appears, therefore, that the Law Lords did not
hold implied consent on marriage to be abolished except in the special
sense that the term included Hale’s proposition that the wife’s consent
given on marriage was non-retractable so that a husband could not be
guilty of rape of his wife.

6. If the Law Lords had held implied consent in itself to be abolished, it
seems to me that their reasoning would have encountered problems with
the law as incorporated in section 12(b) of the Matrimonial Causes Act
1973 (or section 20(2)(b) of the Matrimonial Causes Ordinance (Cap.
179)) that a marriage is voidable at the suit of a spouse if it has not been
consummated owing to the wilful refusal of the other spouse to
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consummate it.  In this respect, Hale’s reference to “their mutual
matrimonial consent and contract” (in other words, the implied consent
of both spouses to marital intercourse) is not objectionable.  What is
objectionable and outdated is the extrapolation of implied consent on the
part of the wife to absolving her husband of marital rape based on the
fiction that she could not retract her implied consent.

7. Given the above context, it seems to me that the Administration’s
interpretation of the decision in Reg v R is no less liberal than the
alternative interpretation which you have suggested in your submission.
Under both Reg v R and that decision as reflected in the proposed non-
exhaustive definition of “unlawful”, a husband will not be able to rely
on implied consent as justification for having sexual intercourse with his
wife heedless of whether in the circumstances she consents to it or not.
Such definition will comply with the crux of the decision in Reg v R that
it is clearly unlawful to have sexual intercourse with any woman without
her consent.  As has been noted in previous correspondence, the wider
and much more complex question whether or not “unlawful” should be
deleted from any or all of the sexual offence sections (other than section
118) cannot practicably be dealt with within the limited scope and
purpose of the current exercise.

8. It also appears to be worth noting that the term “unlawful sexual act” in
the Crimes Ordinance, which includes unlawful sexual intercourse, is
not used in the Sexual Offences Act 1956.  Unlike the English solution,
therefore, it is not enough simply to delete “unlawful” from sections
119-121, implying that those offences are intended to apply to married
couples.  It should also be noted that the Sexual Offences Act 1956 was
amended in 1994 to delete “unlawful” from sections 2 (threat or
intimidation, our section 119) and 3 (false pretences, our section 120),
but not from sections 4 (administering drugs, our section 121), 5
(intercourse with a girl under 13, our section 123), 6 (intercourse with a
girl under 16, our section 124), and 7 (intercourse with a defective, our
section 125) and this implies that those offences are not intended to
apply to married couples.  Smith and Hogan Criminal Law 9th Ed.,
p.461, comments that, “This selective repeal of “unlawful” indicates that
the draftsman and the government were well aware of the significance of
that word.”

9. It seems to me that the statement in section 117 that the definition of
“unlawful sexual act” is for the purpose of Part XII of the Crimes
Ordinance would not make that definition inapplicable to sections 65
and 65A of the Mental Health Ordinance.  It is part of the rule of
construction that statutory words are to be interpreted not in isolation
but according to their context that reference must be made to any other
statute which overlaps in respect of the same subject-matter, and, if there
is inconsistency, an interpretation must be given which best reconciles
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the two (Burrows Statute Law in New Zealand (1990), p.125).  In the
present case, it appears that there is no inconsistency between sections
65 and 65A of the Mental Health Ordinance and Part XII of the Crimes
Ordinance since both sections refer to “unlawful sexual intercourse”,
which is within the definition of “unlawful sexual act” in Part XII.  It is
also relevant that Part XII is incorporated by reference in section 65
(“Without prejudice to section 125 of the Crimes Ordinance”), thereby
specifically reinforcing the contextual application of the Part XII
definition in respect of both sections 65 and 65A.

The meaning of “consent”
10. I suggest that the consent to marital intercourse which needs to be

vitiated for sections 119-121 to apply further to the proposed non-
exhaustive definition of “unlawful” is more than the implied consent
given on marriage and less than the consent that must be vitiated in
order to found a charge of rape (“such consent demands a perception as
to what is about to take place, as to the identity of the man and the
character of what he is doing.  But once the consent is comprehending
and actual the inducing causes cannot destroy its reality and leave the
man guilty of rape”: Papadimitropoulus (1957) 98 CLR 249, 261, cited
with approval in R v Linekar [1995] QB 251, 259).  In this respect,
Smith and Hogan, p.462, notes –

“The meaning given to “consent” in rape left a number of cases
where consent was in some way important, but which were not
crimes at common law.  The law has therefore been
supplemented by several statutory crimes involving sexual
intercourse where consent has been improperly obtained by
threats, false pretences or the administration of drugs, or where
the woman, though consenting in fact, is deemed by the law to be
incompetent to consent on account of age or mental handicap.”

11. Regarding the meaning of “consent”, the English Law Commission in
its report Consent in Sex Offences (February 2000), at paras 2.5-2.8
(copy attached at Annex A) considered that it may be unrealistic to ask a
jury to separate out the question, “did she consent?” from the question,
“if so, what underlay her ‘consent’ which may, as a matter of law,
invalidate her ‘consent’?”  The Commissioners therefore recommended
that the legislation should include a definition of consent along the
following lines (para 2.12) –

“We recommend that, for the purpose of any non-consensual
sexual offence,
(1) “consent” should be defined as a subsisting, free and genuine

agreement to the act in question; but
(2) the definition should make it clear that such agreement may

be
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(a) express or implied, and
(b) evidenced by words or conduct, whether present or

past.”

The meaning of “unlawful sexual intercourse”
12. Clause 1 of the 2nd draft of the proposed amendments provides that –

Section 117 of the Crimes Ordinance (Cap. 200) is amended by
adding –

“(1B) For the purpose of this Part, “unlawful sexual intercourse”
includes sexual intercourse between a husband and his
wife if –
(a) at the time of the intercourse the wife does not

consent to it; and
(b) the husband knows, at the time of the intercourse,

that his wife does not consent to it or he is reckless
as to whether she consents to it.”

13. Upon further consideration, it seems to me that the proposed new
section 117(1B), as far as it goes, is inconsistent with the view noted in
paragraph 10 above that the consent which needs to be vitiated for
sections 119-121 to apply further to the proposed non-exhaustive
definition of “unlawful” is more than the implied consent given on
marriage and less than the consent that must be vitiated in order to found
a charge or rape.  At the moment, the proposed new section 117(1B)
only incorporates the meaning of “consent” in rape.  This would mean
that marital victims, unlike non-marital victims, may be unable to
benefit from the offences such as those under sections 119-121, 123-124
and 126-128 in circumstances where consent was improperly obtained
or where consent was invalidated on grounds of age or mental disability.

14. Accordingly, I suggest that, in order for the proposed amendments to be
self-consistent in the context of Part XII as a whole, and to give equal
treatment to both marital victims and non-marital victims, the following
paragraphs should be added disjunctively to the proposed new section
117(1B) –

“ ; or
(c) the consent of the wife has been improperly obtained by or

on behalf of her husband by threats or intimidation, or by
false pretences or false representations, or by the
administering of drugs; or

(d) the wife is incompetent to consent on account of [age] or
mental incapacity.”

15. I have provisionally inserted brackets around “age” on the ground that
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the issue whether or not to retain the marital defences which are
applicable under the present law concerning sections 123 (intercourse
with girl under 13) (possibly, further to Alhaji Mohamed v Knott [1969]
1 QB1, 16) and 124 (intercourse with girl under 16) (expressly, under
section 124(2)) may be too complicated to resolve within the present
limited amendment exercise.  If so, “age” could be deleted, if not, the
brackets could be deleted.  For a discussion of the defence of marriage
regarding age, see pp.48-49 of the Home Office report Setting the
Boundaries : Reforming the law on sex offences (July 2000) (copy
attached at Annex B).  The report recommends that belief in marriage
should remain a defence to offences involving sex with a child, but this
should not apply where the child is below the age of 13.  This
recommendation appears to be consistent with section 123 which, unlike
section 124, does not provide a marital defence.

Conclusion
16. I would be grateful for your views on whether or not the addition of a

definition of “consent” to the Crimes Ordinance along the lines
recommended by the Law Commission (see paragraphs 10 and 11 above)
would be a worthwhile and straightforward supplementary amendment
in the current exercise (I presently see no problem with such amendment
which, after all, usefully makes plain the test that the jury should be
applying under the present law) which would also allay your concerns
regarding the proposed non-exhaustive definition of “unlawful”.

17. I would also be grateful for your views on amending the proposed new
section 117(1B) as suggested in paragraph 14 above.  Aside from the
possible question regarding the issue related to “age”, it seems to me
that this amendment too should be feasible in the current exercise.

Yours sincerely,

(Michael Scott)
Senior Assistant Solicitor General

c.c. Secretary, LegCo AJLS Panel w.copy of Mr Sin’s letter
(Attn: Mrs Percy Ma) dated 23.4.2001
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