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Purposes of the paper

This paper sets out the background to changes brought about by the

Interpretation and General Clauses (Amendment) (No. 2) Ordinance (Ordinance No.

89 of 1993) ("the Amendment Ordinance") to section 34 of the Interpretation and

General Clauses Ordinance (Cap. 1) and proposes possible amendments to section 34

in order to better facilitate the Legislative Council in the scrutiny of subsidiary

legislation for which the current scrutiny period of 28 days plus one sitting may not be

adequate.

Amendments to section 34 of Cap. 1 in 1993

2. Section 17 of the Amendment Ordinance amends section 34 of Cap.

which, before the Amendment Ordinance, provided as follows—

"34. Placing of subsidiary legislation before Legislative Council
(1) All subsidiary legislation shall be laid on the table of the

Legislative Council at the next sitting thereof after the publication in the

Gazette of that subsidiary legislation.

(2) Where subsidiary legislation has been laid on the table of the

Legislative Council under subsection (1), the Legislative Council may, by

resolution passed at a sitting of the Legislative Council held not later than 28
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days after the sitting at which it was so laid, provide that such subsidiary

legislation shall be amended in any manner whatsoever consistent with the

power to make such subsidiary legislation, and if any such resolution is so

passed the subsidiary legislation shall, without prejudice to anything done

thereunder, be deemed to be amended as from the date of publication in the

Gazette of such resolution.

(3) If the period referred to in subsection (2) would but for this

subsection expire—

(a) after the end of a session of the Legislative Council or a

dissolution thereof; but

(b) on or before the day of the second sitting of the Legislative

Council in the next following session thereof,

that period shall be deemed to extend to and expire on the day after that second

sitting.

(4) Before the expiry of the period referred to in subsection (2) or

that period as extended by virtue of subsection (3), the Legislative Council may

by resolution in relation to any subsidiary legislation specified therein extend

that period or that period as so extended by a further period not exceeding 21

days.

(5) Any resolution passed by the Legislative Council in accordance

with this section shall be published in the Gazette not later than 14 days after

the passing thereof or within such further period as the Governor may allow in

any particular case.

(6) In this section "subsidiary legislation" does not include a

resolution of the Legislative Council."

3. The Amendment Ordinance appeared as the Interpretation and General

Clauses (Amendment) Bill 1992 which mainly proposed various technical

amendments to Cap. 1 without amendment to section 34.  It was in the course of

scrutiny of the Bill, the Legal Unit (as it then was) raised the possibility of amending

section 34 with the Administration in three areas, namely amending "end of a session"

to read "last sitting of a session" in order to cover situations where the last sitting

preceded the actual date of the end of the session, amending the definition of "sitting"

to exclude Governor's Question Time sittings and reviewing the 21 day extension

period.  The first two areas are not presently of concern.  We therefore focus on the

last area.  The problem, as the Legal Unit then saw, with section 34(4) was as follows.

Because of the timing of some of the mid-session recesses (particularly Christmas and

New Year) the 21 day extension period provided for in section 34(4) could be
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rendered meaningless.  The Legal Unit put forth a practical example to illustrate the

problem as follows—

(a) Item laid on table of Legislative Council on 17th November.

(b) Expiry date under section 34(2) (28 days) was 15th December.

(c) On 15th December Legislative Council should be able to extend scrutiny

period by 21 days (under section 34(4)).

(d) But next sitting after 15th December was 12th January which was more

than 21 days.

(e) Therefore section 34(4) failed in its purpose of providing a 21 day

extension.

4. The Legal Unit therefore recommended that section 34(4) be amended

to provide that if there was no sitting on the date of expiry of the extended period then

that period should be deemed to be further extended until the day after the next sitting.

5. In the light of the Legal Unit's recommendation, among other things, in

particular about section 34(4), the Administration proposed the following Committee
Stage amendment as marked-up—

"(4) Before the expiry of the period referred to in subsection (2) or that

period as extended by virtue of subsection (3), the Legislative Council may by

resolution in relation to any subsidiary legislation specified therein extend that

period or that period as so extended by a further period not exceeding 21 days

(to the next sitting)."

When applying new subsection (4) to the practical example mentioned in paragraph 3

above, Legislative Council may by resolution on 15th December extend the scrutiny

period to 12th January.

6. The following comparison table shows the similarities and differences of

section 34 before and immediately after the Amendment Ordinance (with changes

underlined for easy reference)—
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34. Placing of subsidiary legislation
before Legislative Council

34. Placing of subsidiary legislation
before Legislative Council

(1) All subsidiary legislation shall
be laid on the table of the Legislative
Council at the next sitting thereof after the
publication in the Gazette of that
subsidiary legislation.

(1) All subsidiary legislation shall
be laid on the table of the Legislative
Council at the next sitting thereof after
the publication in the Gazette of that
subsidiary legislation.

(2) Where subsidiary legislation
has been laid on the table of the
Legislative Council under subsection (1),
the Legislative Council may, by resolution
passed at a sitting of the Legislative
Council held not later than 28 days after
the sitting at which it was so laid, provide
that such subsidiary legislation shall be
amended in any manner whatsoever
consistent with the power to make such
subsidiary legislation, and if any such
resolution is so passed the subsidiary
legislation shall, without prejudice to
anything done thereunder, be deemed to
be amended as from the date of
publication in the Gazette of such
resolution.

(2) Where subsidiary legislation has
been laid on the table of the Legislative
Council under subsection (1), the
Legislative Council may, by resolution
passed at a sitting of the Legislative
Council held not later than 28 days after
the sitting at which it was so laid, provide
that such subsidiary legislation shall be
amended in any manner whatsoever
consistent with the power to make such
subsidiary legislation, and if any such
resolution is so passed the subsidiary
legislation shall, without prejudice to
anything done thereunder, be deemed to
be amended as from the date of
publication in the Gazette of such
resolution.

(3) If the period referred to in
subsection (2) would but for this
subsection expire—

(a) after the end of a session
of the Legislative Council
or a dissolution thereof;
but

(3) If the period referred to in
subsection (2) would but for this
subsection expire—

(a) after the last sitting before
the end of a session or
dissolution of the
Legislative Council; but

(b) on or before the day of the
second sitting of the
Legislative Council in the
next following session
thereof,

that period shall be deemed to extend to
and expire on the day after that second
sitting.

(b) on or before the day of the
second sitting of the
Legislative Council in the
next session,

that period shall be deemed to extend to
and expire on the day after that second
sitting.
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(4) Before the expiry of the period
referred to in subsection (2) or that period
as extended by virtue of subsection (3),
the Legislative Council may by resolution
in relation to any subsidiary legislation
specified therein extend that period or that
period as so extended by a further period
not exceeding 21 days.

(4) Before the expiry of the period
referred to in subsection (2) or that period
as extended by virtue of subsection (3),
the Legislative Council may by resolution
in relation to any subsidiary legislation
specified therein extend that period or
that period as so extended to the next
sitting.

(5) Any resolution passed by the
Legislative Council in accordance with
this section shall be published in the
Gazette not later than 14 days after the
passing thereof or within such further
period as the Governor may allow in any
particular case.

(5) Any resolution passed by the
Legislative Council in accordance with
this section shall be published in the
Gazette not later than 14 days after the
passing thereof or within such further
period as the Governor may allow in any
particular case.

(6) In this section "subsidiary
legislation" does not include a resolution
of the Legislative Council.

(6) In this section—
"sitting" (會議), when used to calculate

time, means the day on which the
sitting commences and only includes
a sitting at which subsidiary
legislation is included on the order
paper;

"subsidiary legislation" (附屬法例) does
not include a resolution of the
Legislative Council.

The version of section 34 remains unchanged since the Amendment Ordinance, except

for technical amendments introduced by the Adaptation of Laws (Interpretative

Provisions) Ordinance (Ordinance No. 26 of 1998).

Possible amendments to section 34(4) of Cap. 1

First Proposal

7. One possible way to amend section 34(4) is to adopt the Legal Unit's

proposal in 1993 set out in paragraph 4 above that is 28 days plus 21 day extension

but if there is no sitting on the day of expiry of the scrutiny period, then Legislative

Council may extend that period to the sitting next following the 21 day period.
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Second Proposal

8. Another possible amendment to section 34(4) is along the line of the

proposal made by Hon Andrew WONG, Chairman of the Panel at the last meeting.

The Chairman suggested a formulation of extending the 28 days by 21 days or one

sitting whichever is the longer.  In our view, the qualifier of "whichever is the

longer" may not be necessary because the Legislative Council could make the

decision of whether it should be extended by 21 days or one sitting when considering

a motion to extend.

9. In relation to both proposals, considerations have to be given to

implications on procedural requirements such as notice period under the Rules of

Procedure and consistency with the Legislative Council scrutiny mechanism on

legislative instruments made under various ordinances, for example the power to

amend a code of practice issued under section 69 of the Sex Discrimination Ordinance

(Cap. 480) (Appendix). That mechanism is substantially the same as that provided by

section 34 of Cap. 1 but the code of practice is not a piece of subsidiary legislation.

Encl
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