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Members of LegCo Panel on Home Affairs

c/o Mr Stanley MA
Clerk to Home Affairs Panel
8 Jackson Road
Central, Hong Kong

Dear Madam/Sir,

Response to the Legco Home Affairs Panel's Paper on

Discrimination on the Ground of Sexual Orientation

We understand that the issue of Discrimination on the Ground of Sexual Orientation has
been raised in the LegCo Panel on Home Affairs. First of all, we welcome the concern your
good selves and the Home Affairs Bureau have on the issue. We and the Tongzhi
Community (the term referring to the vast community of Lesbians, Gays, Bisexuals,
Transgendered people and Transvestites, LGBT, in Hong Kong) are very much concerned
about the government's stand on the improvement of the availability of Equal Opportunities
to the Tongzhi Community.

In reading the government's paper to be presented to the Panel on Home Affairs, we
become dubious on the government's commitment to Equal Opportunities For All and
especially to people with different sexual orientation and expression.

Concerning the paper, we have a few questions for the Bureau:

• What are the projects that the HAB have supported using the HK$1.38M fund?
Can the Bureau publish a list of projects and organizations that have used the
fund so that future bids to such fund do not overlap in effort and focus? How
orchestrated and co-ordinated are these efforts? Are they addressing the same
issues or are they addressing the diverse issues having direct impact on lives of
the Tongzhi community? What are the project deliverables, how are they
delivered and to whom? Can they be shared, published, distributed on a larger
basis reaching a larger crowd? Can the bureau publish any tangible project
deliverables as we imagine that they must have been a product of valuable
input from those conducting the project? While a lot of publications sponsored
by the Bureau and published by Tongzhi organizations are widely available to
the Tongzhi community, little was seen from other projects and organizations,
i.e. those relating to the HK$830,000 fund available to non-Tongzhi
organizations.

• We are glad to see that there has been a well-written Code of Practice against



Discrimination in Employment on the Ground of Sexual Orientation DRAFTED in
1996-97. How was that circulated, communicated, promoted and implemented among
employers, human resources organizations, employers federations, chambers of
commerce, etc.? How many employers did that reach? To what extent was that
implemented by employers? What difficulties are faced by corporates, SMEs and
multi-national firms? What measures have been taken to overcome those difficulties?
How about schools, educational institutes, religious-group operated social service
agencies, schools, universities, C&Y centers, elderly centers, counseling centers, etc.?
Is the Code of Practice sent, communicated, explained and adapted to these
organizations at all? What reviews have the government done over the 3-4 years? If
not, when will the government do so?

• "Complaints of discrimination on the ground of sexual orientation have been few and
far between in the past three to four years. There have not been any indications that
discrimination of that sort is prevalent or frequent." What are the mechanisms in
place in the government's structure to receive, handle and mediate such "complaints of
discrimination"? What obstacles are there, in the opinion of the Bureau, for members
of the Tongzhi community to come forward to complain? What mechanisms are there
to protect the rights of complainant when he/she files a complaint? Is he/she protected
with concealment of his/her identity? What are the procedures and policies the
government has formulated for such assurance? The handling of a case often requires
knowledge in various policy areas (such as taxation, housing, education, employment,
etc.), legal counseling, legal aid, case administration, mediation (with employers
and/or service providers) and social service support. Are the government officials
equipped with such knowledge, training and resources? What is the protection in
place to guarantee that one's job, career, use of service, housing, rental and other
rights are not being put at risk when one raises a complaint.

• The Equal Opportunities Commission, which seems to be the most appropriate
organization to receive complaints, IS NOT AUTHORISED to handle such cases as
there is NO LEGISLATION (EOC only has the power to mediate as provided in SDO,
DDO and FSDO) against discrimination on the ground of sexual orientation.

• "In the 1996 consultation, an overwhelming majority was strongly opposed to
legislation in respect of sexual orientation." The principle of "Equal Opportunities For
All" operates from the ground of whether a person SHALL BE treated equally, but not
from the basis whether the majority public WANTS them to be treated equally. The
latter assumption, which is very dangerous and has grave consequences, would
basically marginalize minorities in the society, such as disabled people, overseas
domestic helpers, low-income people, tongzhi and racial minorities. Equal
Opportunities legislation is a protective measure and it shall not operate on a
"Majority Rules" basis.

• The Consultation regarding Discrimination on the Ground of Sexual Orientation was
done more than four and a half years ago. Is the Bureau ready to review on the
situation now, based on Equal Opportunities principles, but not "Majority Rules"
principle? What are the measurements of the effectiveness of the Bureau's non-
legislative measures? How effective are they? What change in opinion and awareness
have the Bureau effected in the past 4 years? What's the Bureau's plan toward greater
improvement? What is the Bureau's solution for discriminatory dismissal in work,
refusal of services (medical, social, educational, etc.), discontinuation of apartment
rental agreements, discriminatory



employment against members of the Tongzhi community?

• Some government-funded or subsidized social service agencies, schools and hospitals
are still practicing Aversive Therapy that claims to "cure" what the American
Psychiatric Association has ruled in 1970's as NOT A MENTAL DISEASE -
homosexuality and bisexuality. While no cases have been reported, with substantial
medical and/or psychiatric evidence that one's sexual orientation can be "cured", we
would doubt the legitimacy of such therapies and the professionalism of medical and
social service professionals engaging in such practice.

• What is the Diversity Awareness Training existing within the government catering for
people of different sexual diversities? How much training do government officials
receive in dealing with sexual diversities? These government officials include
educators, medical professionals, social workers, police, immigration officers,
taxation officers, service providers, housing officials, etc. How well are they equipped
to cater for the needs of people with different sexual diversities?

• It was shown that the different sexual orientations have been included in the
Guidelines for Sex Education as one of the 8 topics to be selected by individual
schools and teachers as a Sex Education subject to be taught. Has the ED or the
Bureau surveyed the actual selection of such topic in the Sex Education programs in
schools? What percentage of school Sex Education programs has covered such topic?
In 1994, 1997 and 2000, various Tongzhi Groups, 10% club, Queer Sisters and Chi
Heng Foundation, respectively sent out invitations to offer secondary schools for a
guest speech session on the different sexual orientations. Schools either did not
respond to those invitations or decline to them. What are the ED's or the Bureau's plan
on improving the Sex Education with regards to sexual orientation?

• In universities where thousands of future professionals are trained, how does the
Bureau see the problem of the teaching of the different sexual orientations in subjects
that normally carry a negative connotation such as Abnormal Psychology, Social
Deviance and Social Problems? Is the Bureau aware of the extent to which such
misconceptions and prejudice prevail in tertiary institutes? What is the extent to which
such misconception undermines the quality of health, social service and educational
professionals in our society? To what extent does the propagation of such
misconception in tertiary institutes nullify or defeat the intention the Bureau has in
educating the public?

• On the report with regards to Housing Policies, the paper totally missed out on the
availability of Housing Loans, Benefits and rights to same-sex couples. While one
may argue that such rights and benefits are not available to unmarried de-facto
heterosexual couples either, we would very much like to counter that argument since
heterosexual couples have a choice to marry but same-sex couples do not. Neither
does the paper address the situation in which same-sex couples got their marriage
status or de-facto spouse status from overseas such as Canada (Quebec province),
Denmark, France, Hungary, Iceland, the Netherlands, Norway, Spain (Catalonia and
Aragon) and Sweden. Is the marriage / spouse status from such countries fully
recognized in Hong Kong?

• The paper seemed to have missed out on the development of anti-discrimination laws
in Europe and the numerous rulings of the European Court of Human Rights of cases



concerning sexual orientation discrimination. Of the 23 countries / states worldwide
which has already enacted federal level and/or state level anti-discrimination or equal
opportunities laws (see Appendix for details), the report just mentioned 4 of them.
Among those overseen by the Bureau were 13 European countries which have
concrete and comprehensive legislation protecting the civil rights of people of sexual
diversity, ranging from anti-harassment, anti-vilification, employment non-
discrimination, use of services, extension of spouse rights, adoption rights, etc. The
Bureau seemed to have been left out in the period between 1996 - 2000 of the 11
countries which have introduced new laws regarding anti-discrimination on the
ground of sexual diversities and the major developments in Europe.

• The HKSAR government has been urged by the UN in a couple of hearings for the
implementation of ICCPR (see the UN Report on Hong Kong's ICCPR
Implementation, Nov-1999, ref CCPR/C/79/Add.117) and ICESCR in HK to protect
equal rights for the Tongzhi community. What has been the government's response to
the recommendations made in those UN hearings? Is there a plan where the HKSAR
government intend to respond to the rising call from the international community for
Hong Kong to have legal protection for the Tongzhi community? If so, when?

In view of all the above issues and concerns, we would like to make the following recommendations
for the Bureau and the Panel to consider:

• Set up a time table for the legislation of anti-discrimination laws for sexual orientation.
Review all laws that violate are discriminatory. Legislation is a basis on which victims
of discrimination can come forward and report right infringement cases. legislation is
also an enabling tools for more effective education and policy change.

• Provide funding for a comprehensive and independent study to investigate a number
of issues relating to discrimination on the grounds of sexual orientation. The study,
amongst other issues, should consider the experiences of discrimination and
harassment faced by members of the Tonghzi community, issues associated with the
"invisibility" of their sexuality and identity, general community attitudes and identify
social and legal priorities for this community. Four and a half years have passed since
the 1996 consultation, it is high time that the government reviewed the severity of
civil rights infringement towards the Tongzhi community. Such studies need to be
overseen by a committee consisting of members from the Bureau, other related
government departments and the Tongzhi community.

• Empower the Equal Opportunities Commission (EOC) to receive, handle, mediate and
provide legal aid for cases of civil rights infringement of people with different sexual
diversities. Allow for EOC's charter to pro-actively investigate cases of discrimination
based on sexual orientation.

• Urge IRD to grant Tongzhi organizations Charitable Status and the Bureau to provide
funding in an orchestrated manner to make sure money is spent addressing the diverse
needs of the Tongzhi community. Make sure that government funding does not
support projects and initiatives that are against equal opportunities principles and
against the well-being of the Tongzhi community and the community at large. Such
projects and initiatives include those that invalidate same-sex affection, practice
aversive therapies, condemn homosexuality, encourage hatred towards non-
heterosexual expressions,



tolerate violence and harassment towards the Tongzhi Community, defame and
stigmatize the Tongzhi community, provide incorrect AIDS education, etc.

• Provide funding for NGO's organizing Sexual Diversity Awareness Training
(SDAT) to universities, tertiary institutes, training centers of related
professions, government officials and employers. Provide sexual orientation-
neutral materials in all sex education courses.

We would very much welcome the Bureau and the Home Affairs Panel
members' in attending to the issues related to the well being of the Tongzhi
community. By way of the Clerk to the Home Affairs Panel, please kindly
arrange the time for our organization to present our views in the 12-Dec Home
Affairs Panel Meeting. We are looking forward to a thorough discussion in the
meeting.

Regards,

Civil Rights for Sexual Diversities
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