Letterhead of IGLHRC

Paper No. CB(2)435/00-01(10)

December 7, 2000

Members of the Home Affairs Panel of the Legislative Council
c/o Ms. Flora Tai

Clerk to Home Affairs Panel

8 Jackson Road

Central, Hong Kong

Sent by fax to: 852-2509-9055

Dear Members of the Home Affairs Panel of the Legislative Council,

I am writing on behalf of the International Gay and Lesbian Human Rights Commission
(IGLHRC), a San Francisco-based non-governmental organization. IGLHRC's mission is to
protect and advance the human rights of all people and communities subject to
discrimination or abuse on the basis of sexual orientation, gender identity, or HIV status.
We understand that the Home Affairs Panel of the Legislative Council is examining the
issue of protection from discrimination on the basis of sexual orientation. It is first
important to commend the serious attention that the Hong Kong government has
demonstrated in regards to this issue-as reflected in the studies, surveys, and community
consultations sponsored by the Home Affairs Panel and Home Affairs Bureau during the
past five years. At the same time, as a member of the international human rights community,
IGLHRC is very concerned about the conclusions drawn in the recent Home Affairs Panel
report on Discrimination on the Ground of Sexual Orientation. IGLHRC urges the Home
Affairs Panel to take all necessary steps to ensure equal protection and non-discrimination
for the Tongzhi community in Hong Kong through legislative measures.

The report concluded that stereotypes and prejudices lie at the root of the problem of
discrimination on the ground of sexual orientation. This is true. We differ, however, with
the conclusion that self-regulation and education are the preferred response. The remedy for
violations of rights is stronger protection of rights. The goal of human and civil rights
standards is to protect all persons equally, without distinction or discrimination.
Recognizing the need for protection against sexual orientation-based discrimination and
abuse is an indispensible means by which the promise of universality can be fulfilled. The
claims made on such a basis are neither to "new rights™ nor to "special rights" but rather
promote the extension of protections for human freedom and dignity to include the most
vulnerable groups, and to publicize and prevent even the least visible and most easily
concealed abuses and violations. Certainly, it is in this spirit that in November 1995 the
United Nations Human Rights Committee, in reviewing Hong Kong's compliance to its
obligations as a signatory to the International Covenant on Civil and Political Rights, called
on the government to adopt anti-discrimination legislation prohibiting discrimination on the
ground of sexual orientation.
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Presenting its interpretation of the 1996 consultation process, the report stated that an
"overwhelming majority" of the 10,014 submissions received in response to the "Equal
Opportunities™ consultation paper was strongly opposed to legislation in respect of sexual
orientation-with many in the educational and religious sectors considering this a form of "'reverse
discrimination’ against the rights of the majority who choose not to accept non-heterosexuality.”

It is disappointing that, rather than examining the content of the submissions received, the paper
condensed the views and responses of thousands of individuals and community groups into 4-5
sentences and a rough vote. Matters of respect and rights are trivialized when subjected to a popular
vote. Indeed, even if a vast majority of people in a society dislike or disprove of a certain group,
governments have the responsibility to take the stand that discrimination in all its forms is wrong.
What the statistics in the report in fact reveal is the overwhelming strength of prejudice and bias
within Hong Kong society-attitudes that, when acted upon, result in discrimination. The fact that so
many respondents in the consultation process stated that they do not want the government of Hong
Kong to provide protection to a particular group-an open display of resistance to providing or
guaranteeing equality for all-itself provides a compelling case for the need for equal protection.

The report's claim that complaints of discrimination on the ground of sexual orientation have been
"few and far between™ in the past 3-4 years is also highly questionable. The struggles and
difficulties reported by many in the Tongzhi community do not support this conclusion. Instead, that
a government body would find only negligible discrimination toward a group that admittedly faces
widespread prejudice and bias seems to reflect not the facts but the methodological bias of the
government's study itself: it demonstrates a lack of sensitivity to identifying, acknowledging, and
addressing such discrimination within existing government systems. As many Tongzhi community
groups rightly point out, the Equal Opportunities Commission (EOC) is not expressly mandated to
receive or handle cases that constitute a violation of civil rights based on sexual orientation
protected under the Bill of Rights. As a result, fewer such claims reach the EOC: people do not
present their cases to a body which seems not to guarantee effective action. In a society with limited
social acceptance of a particular group of people, a person who wishes to make a discrimination
claim must face the prospect of "going public", receiving intense scrutiny, and, in many cases,
opening oneself to the possibility for further discrimination. Thus, without both explicit anti-
discrimination measures in law and an express mandate by the EOC or another government body to
examine and provide redress in cases of discrimination based on sexual orientation, any intention to
extend legal protections to embrace widely stigmatized, vulnerable, or disadvantaged groups is
meaningless. Likewise, however well-written, a Code of Practice against discrimination in
employment on the ground of sexual orientation proves ineffective without corresponding legal
codification and government systems of enforcement and redress.

The report claims that "not many" overseas countries adopt anti-discrimination legislation to tackle
sexual discrimination based on sexual orientation. Yet this is hardly the case. The rapidly growing
list of countries that recognize the importance of explicit anti-discrimination legislation for the
fulfillment of international human rights standards includes not only several Western countries, but
also many others throughout the world: South Africa, Costa Rice, Ecuador, Fiji, Brazil, and Israel
are among them. It is especially
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significant that in November, after a process in which the lesbian and gay communities
were consulted for the development of human rights guidelines, the government of Tokyo
reportedly decided to include protection for "homosexuals” within its human rights
legislation-thus becoming the first Asian municipality to set this progressive example. We
urge the Panel on Home Affairs to examine these precedents

as models for possible anti-discrimination protections in Hong Kong. 1 have attached a fact

sheet produced by IGLHRC that provides a global perspective on the growing number of

anti-discrimination laws offering protection on the basis of sexual orientation in different
countries around the world.

We encourage the Panel on Home Affairs to continue and expand its efforts to promote
equal opportunities on the ground of sexual orientation through studies, publicity, and
education, particularly with the active input and participation of Tongzhi community
members at all steps in the process-and with transparency in how this work is funded and
executed. Yet such non-legislative measures should complement, rather than substitute for,
legislative enactment of equal protection on the basis of sexual orientation. Indeed, within
an atmosphere of stigma and lack of social acceptance toward any given social group,
codifying protection in law is essential as a statement of values, a deterrent to
discrimination, and an educative tool in itself.

If there is any way the International Gay and Lesbian Human Rights Commission can be
helpful in providing assistance or technical resources as the Panel on Home Affairs works
to ensure equal protection and non-discrimination for the Tongzhi community in Hong
Kong, please do not hesitate to contact us.

Thank you very much for your attention.

Sincerely,

Daniel J. Lee
Asia/Pacific Regional Program Officer
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1. What do we mean by discrimination?

Discrimination occurs when governments, institutions, or individuals treat people differently based on their personal characteristics--such as (but hardly limited to) sex,
sexual orientation, gender identity, racial or ethnic identity, age, or health (including HIV status). Discrimination can be direct-- an explicit policy or law which generates
unequal trealment; or it can be indirect--an implicit side-effect of another policy or decision.

2. What is the position of international law on discrimination?

‘The Universal Declaration of Human Rights (UDHR, 1948)--the first and fundamental inlemational instrument seiting forth a bbdy of prolected righis--conlains iwo

provisions addressing discrimination. Adticle 2 states: ‘
BEveryone is enlitled to all the rights and freedoms sel forth in this Declaration, without distinction of any kind, such as race, colour, sex, language,
religion, political or other opinion, national or social origin, propenty, bicth or other status.

PFurthermore, no distinction shall bc made on the basis of the political, jurisdictional or international status of the country o territory to which a person
belongs, whether it be indcpendent, trust, non-self-governing or under any other limitation of sovereignly.

Atlicle 7 is broader. It lists no specific set of characteristics an the basis of which discrimination is banned (a list which miﬁhl imply that other forms of discrimination
may be acceptable). It also prohibits any form of discrimination--nol just discriminatory enjoyment of the rights specilicd in the Declaralion:

All are cqusl before the law and arc entitled withoul any discimination to equal protection of the law. All are entitled to equal prolection against any
discrimination in violation of this Declaration and against any incitement to such discrimination.

Most (though not all) intcrnational human-rights treaties contain provisions similar to these. No such trealy specifically mentions “sexual oricntation” anywhere in its
text. However, a 1994 decision by the United Nations. Human Rights Commiltee, Nicholas Toonen v. Australia, held that “sex”--in a list of protected categories in the
Intemational Covenant on Civil and Political Rights, similar to that in Article 2 of the UDHR--should be understood to includc “sexual orientation.”

3. Which nations offer protection from discrimination based on sexual orientation?
The following table, while thorough to the best of our knowledge, is not meant to be comprehensive. 1f you have additional information, please forward it to IGLHRC,
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Countres

Legad nosvision

(ST IR

drat b

What neate i

Austialis

Capits! Taritery Anti-discrimination Act (1981) | Helerssanuality, Prolection againat déscrimination in work, education, atcess to premisas, provirisn of goods, services and lacilitiss,
homasexusity, accommedation.
bisexusity,

_ transsexuality

Stats of New South Anti-Discrimination Act (1977, 3 Prolection against diserimination in work, educstion, provision of goods and services, accommodation.

Walss 1998) | tramseexusiity -

Northeun Tenitory Anti-Discrimination Acl (1808) | Sexuslity Pact ) (3) states as an abject of the Act:

“b) to eliminate discrimination sgainat persons on the ground of rare, sex, asxuality, age, merite! status, pregnency,

pocenthood, bresstissding. impairment, trade unisn or employer asseciation, refigious balisf or sclivily, political opinion,

allifistion or activity, frrelovent medical record or icrelevant criminal record in the area of work, sccommadation or

education of in the provisisn ol goeds, services and facilities, in the sciivities of clubs of in insurance and

svporanauation ... = A Commissionar is appointed to conciliste the conflicts betwaan phiintiffs and people who have
. . besn subjecied to discriminstion. _

Stale of Quesngland Anti-discriminstion Act {1891) | Heterosexuslity, Protection against digcrimination in work, education, pravision of goods, services snd facilities, accormodation.
homossxuslity, Complainis are mediated by the Anti-Digcrimination Commission which plays the cole of a medistor snd conciliator
bisexuality betwesn the claimant and the paisen or service accvsed of discrimination. The aim is to find & solution that is (air to

bath gides involved in the conflicl. .
Viclimisation of the clsimant such ss herassment or threats coming from the other side are subject to heavy pensitiss.

State of South Australis | Equal Opportunity Act (1984) | Homosexuality, Proteclion ageinst disceimination in employment, education, provision of goods and services, sccommodation.
bisaxuality,
transsexuality

State of Tesmania Anti-Discrimination Act Sexuel orisntation Protection sgainst discriminetion.

{1998) mhlbi!hn of incitement of halted or severa ridicule of a person or group on one of the protecied nmunas

Stats of Victoria

Equal Opportunity Act (!Oﬂil.
Part 2, Saction 8

Lawful sexual activity
Marita! statys

Discrimination is uniawfu) in empleyment, edutation, accommadation. sport. (ocal government. A Commission is
tesponsible for conciliation between the clhaiments and the respondants of discriminatary behaviour. Cases which
cannt be settled by concilistion can b relereed to the Tribunal.

Brall :

Stale of Mato Grosso Conatitution, Article Sexusl crisntation Protection sgainst discriminstion
10.3{1988)

Stale of Sigipe L‘onmlulwn. Article 3. 2(19“) Sexual orisntation l’nlmion ageinst discrimination

The Charter reads: "Evary individus] is equal before and under the law and has the tight to the mul prolection and

Camda Canadian Chartar of Righs Sexual orientation
and Fresdoms Saction 15(1), included by coun agqual benafit of the law without discrimination and, in particular, withoul discrimination based on réce, national or
{1982) decision sthnic oiigin, colour, religion, sex, age er mental or physical disability.” In Epes v. Canads (1885), the Canadisn
) Supreme Court recagnized sexual orientation as & ground snalogous to these explichly protected.

Human Rights Act (1986} Sexus! orisntation The lsw forbids discrimination by faderaily reguiated amployars, landlords and services. It applies (o the federat
povernment, banks, broadcasters. the tslephons and felecommunications industry, railways, sidines, shipping, snd
intar-provingial transporistisn.

Comment: Prince Edward lsland is now the only province that does nol pretect gays and jesbians from discriminatisn. All other provinces have amended their human rights legislation (s
Cenada comply with the Fedaral Human Right Act and Cherter of Rights. Most recently, the Canadisn Supreme Court ductared in Vrisnd v. Alberta (1895) hat Alberts has 1 include sexcel
crisntation in the non-discriminatisn clause of ils Constitution. (n Aosenbderg v. Ceneda (April 88); the Ontario Court of Appeals struck dewn »-federal income lu provision which
denisd pensions o samp sex couples: the Federal Government did not sppeal.
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Countine,

Colombia

Lol sirovingn

Case brought by the faveyer
Gesman Humberto Rincén
Parfatti (Sept. 98)

WhAL S o, are

prototed?

W ot romes e of bl ?

The Constitutional Court evertumed as discriminatory a 1979 law which made a teacher’s homosaaliy grouads for
disraiseal. :

Costa Rica

Law No 7771, An. 4B

Swusel cplisn

Protectien agsinst discriminetion: “Whoever practices any fenm of discrimination, based on race, nationality, geader,
ge, patitical optisn, seusi orientetion, seciel position, or ecenamic situation, marriage stelus, or diseases will be
sanctisned by the law with twenly to sixty days in jail”

Danmark

Penat Code (1987}

Act 458 (1986)

Sswsl orientation

Saxvel orientation

"Act 626 of 1987, Article 208D, decleres that “Persans who publicly o deRbaalely dissaminats stsiements or olher

teports by which any group of people are threatened, ridiculed or degraded on account of theis racial origin, skin
colour, national or sthnic origin, batisfs or sexual otisntation, sre lisble fo lines, short-tesm defention or imprissament
for up to twe yasrs.” The same law changed an anfi-discriminstien provision to include sexual orientation, imposing a
punisbmant of “fines, shorl-term detention, oF imprisonmandt for up 1o gix months.”

However, it was nel until 1896 thet Denmatk introduced a law banaing such discrimination in the private fabor
markel. The law (Ret 459, 1898) fosbids an employw to discriminate against sn emplayse ~ or 2 person seeking
emplsyment - on hiring, firing, replecement, promotion, sslary or other work conditions. It furthsr it forbids
discrimination with regard to scceas to education and training and in-sarvice-Iraining .

Ecuador

Constitution {1998), Article 23

Sexval crisntalion

Equality befors the law is quarantesd to all citizens regardless of their “bisth, age. sax. elhaicity, color, social arigin,
language, religion, polRical affifiation, sconomic position, sauual orientation, health stafus, disability, or dilfersnce of
any kind." ’

T

Conslitution, Section i-l-(_Z) of
the Bill of Righis {1998)

Actusl or suppesed [}
sexual orientation

Equality before the faw:

“A petson may not be unlaisly discriminated against. direcily of indirectly, on the ground of his r her: (s) actus) or
supposed parsonal charactaristics, including race, ethnic origin, colour, placs of origin, gender, saxual orisntation, birth,
primary lsnguage, sconemic siatus, age or disabilily: or (b) epinisns cr batiels, except to the extent that thoss apinions od
Daliefs involve harm to athers of the diminulion of the rights and freedom of othars; or on sny other ground prohibited by
this Cons(itution.”

Finkind

Cangtitution (1985), Section 5§

Panal Code (1985),
Seclinn §

“Any other reason related
to the person”

Saxual preference

*“Any parson who, withou! & gaod rasson, in exercising their irade or profession, serving the genaral public, exercising

A parsons shall ba aqual befere the law. No cne shall, without scceptadle groands, be accorded a ditferent sistus on
actount of sex, sge, cuigin, languags, religion, conviction, opinion, state of health, disabifity o any other reason relefed tof
the persen.”

The text sccampanyiag the Government bilt cited sexual orientation as en example of sn “other reaten related to the
person”. This explanaiory text also siressed that not il instances of prohibited dischmination are mentioned in the
Cansfitution itself, and the list is not to be desmed exhaustive.

Discrimination:

official authorily or other public funclion, or atranging public events or mestings:

1. refusss semeons service genevally accorded;

2. refuses somsons entry to the event or mesting or sjects them; or

3 .places sameone in an unequs! or an sxsentially inferior pagition
on greunds ol race, natiensl or ethaic arigin, color, language, gender, age, family tivs, sexual prefersnce, state of hoalih,
raligion, political osientation, poNiticel or industrial activity or another compareble citcumstance shall be tentenced,
unfess the act is punishable ag indusirial discrimination, for discriminetion to a fine or to up W six manths'

imprisonmeni.”
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Cunntres

Finlend {cant)

Legal provision

Pansl Code (1895), Chapter
47, Section 3

What v ate

Srtoct e

Soxuel preference

Wit pratectons o obfernd?

Labar Offencass : '
Employment discrimination: “Any smployer or repreasniative scting for an employsr who, without gosd reason,
Giscriminates sgainat o jobsesker whan advertising a vacancy er recrviting sialf or against an emplayse

1. on greunds of rece, nationa! or ethic origin, colour. langusps, gender. age, relations, sexua! preference or slale of
health; or

2. on grounds of religien, polilical opinien, palidical or industrial activity or a comparable circumstance. shail In
sentenced for ampleyment discrimination te 8 fine or up to six maenths’ impriscameat.”

France Panel Cade (1985) and Cade of | “Moeuis” {litestyle) Disctiminafion on the basis of kestyle has Been prowibiled in smployment or asivice, public or privats, sinca 1985
Laber (1986, 1880) . (An. 225-1.2 of the Penal Cods). No one may be denind employment or dismissed lrom it on greunds of his or har
lfostyls ["mosurs’). No hiring procedure may use information on the fifestyles of applicants (Code du travail, Articles
L 122.45, L. 121-8). An emergancy redress procedure, for use in instances of infringament of individual liberties at
the workplace, was created in 1992 (Code du (ravail, Art. L. 422-1-1}
france curvently has no law pretecting gays and lesbians as a group lrom verbal hated on muula of their sexus!
orisntstion, Only netural and fegal pessons are protected by an anii-defsmation faw. By contrasl, veibal haleed on
. geounds of racial or ethaic origin. nationality or religion is forbidden by lsw {Anl. R-624-3.4.7 uf the penal cods).
1] _Panal Code {1996) 8exual orientation The lsw criminalizes actions that delame , slander, humilisie, or degrade s person or a group becsuse of sexval
origntalion, in addilion, it is Hlegel 1o deny goods or services basad on o person’s sexual orientatish.
Irefand Prohibition of fncitement to Sexual orientation The lsw creates 8 number of cffences outiawing slirsing up hatred against greups or petsens on the grounds of cartain
Hatred Act (1989) charactaristics, inoluding sexual orisatation. It is en offence to publish os distiibute matarials or use words o
behavior which “are threstening, sbusive or ingulting and sre intended or, having regerd to &l mc mnmunm. are
likely to stir up hatred”. There is o similar provision in tha Video Recosdings Act. -
The Uniair Dismissals Soxual orlentetion Prohibits dismissal on the grounds of an employes’s sexual orientation. v
(Amendman) Act (1893) il
The Heslih Insurance Act Sexual orientation Provides thet premiums paysble under health insurance contracis shall not vary owing to (he ags.:sex or sexval
(1894) crisntstion of a person, or his or her suffering or prospective suilering from a chronic diseass, lllms or other medical
condilion.
tsreel Equal Opportunities in Sexusl orientation Puhihiu discriminalion againgt employses and job applicaats.
Employment Act (1882)
Luxembourg Penal Code, Art. 454-4567 Sexual origntation The list of non-discrimination categoriss in Articla 454 of the Panal Cods alas containg sexusl oﬂmlum
(1997) The foliowing kinds of discrimination based on one of these categories, diracted at physicel or leghl persons, groups .or

communitiss of persons, are illegal according to Article 455 and punishable by prison teims of betwesn eight days
and two yesrs, o¢ fines between 10,001 and 1.000.000 Luxembourg Francs: “to refuse the provigion of gosds and
servicas, to publicly snnounce to deliver goods and servicas under certain restrictions relevant fo Mmh 454, and Lo
impede the normal perfermanca of any economical activity.”

Articte 456 also covers discrimination in the Iabor market, imposiag the same punishment on uwhm who
discriminates against 8 person on the grounds listed in Articis 454 with regard Ig hiring, promatien, and dismissal of
amployess. Additionally, it is forbidden Lo restrict an ofter of empleyment in & way relevani to Articls 464,

Aticie 458 providss for punishmants-- which are one-third higher than thase previded in Articles 444 and 455--for
discsimination committed by civit servants in petformance of their functions, or by pmm cmmlﬂ with a public
mission who are in parformence of this mission.

Aticle 457 of the penal code regulates hate crimes. 11 provides the same punishments as Article 455 for any public
form of incitement 10 the crimes prohibited by Article 455, or to hate and violence againat individuals or groups
charscterised by ane of ihe stivibufas protected under Article 454,
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Countines

The Netherlands

Feopab nravisinn

Canslitution, Artichs 1 OC
(1983)

Pansl Code (1892)
Articles 137¢, d, @ and f Article
428quater

The Genarel Equal Trestment
Act (1984)

VA catanine sy e
protected?
“Any giounds
vihetsoever”

Homoamxus! and

heterasexuel arisntation

Homsgexusl snd
heteasexus| orientation

WH O gt s, e alfered?

All fosms of diacrimination are prohibited, sithough neither the term “sexual preferencs” noc any synsaym wes
explicitly mentioned as grownds far protection . Hewsver, olber parliamentary documents and legal pracedunts place
sexual orientation under the proseciion of the first article of the Gonstitution

In 1982, the terms “hemesaxual and heterotexus! crientation” were added ta the existing articles on recial
diserimination. As a 1esalt, mistreatment and inciting discrimination. ss well as violence targetsd at an individual
bacsuse of his or hes hamosexvality {or haterasexuality), are an offence. Tha same applies to publicty expressed
discriminalory 1emarks. as well 33 ta participating in or encouraging discrimination.

Discrimination based on sexual arlentatien by a person in the performence of his/her public function, profession or
business is alse benned.

The law prohibits discrimination on the grounds of an individual's veligion. beliat, politicel conviction, race, sex.
haterosexual or homosexual arientation or civil status in the lislds of labour, housing, medical care and sccess to
goods end seivices.

Individuals can seek redeess from discrimiastion bazed on the ahove grounds through the Enn]_]m!mm
Comnission, Uneaue! treatment is itlegal in"any area relaied to work, in offeting goods and swvices. and in receiving

_advice sbous sducationsl and coresr oppriunilies.

Atticle 6 (1888)

Naw Zaa'and Human l'l-xrhlt Act, section 21 | Sexuel orientation Qffers protection in employment, education, scoess to public plecss, provision of goods and services, housing. snd
{m) (1983) accommodation. Preperty righs accarded heterosexusl common-law relstionships do nol apply to same sex couples.
[ Norway Pena! Cede, Parsgraph 1362 Sexual orlentetion The law stetes (hat anyons who in any way publicly spreads information thal threatens, insults, or spreads hatred,

(1981) parsacutisn, of costempt foward any person or group of petscns hecause of thair religieus faith. race, colour of skin, or
their nations) or elhaic origin, a3 wall ss sexusl orientation, can ba fined or received » prison ummn of up to two
yoars in prison.
This clause has besn empleyed once since ils passage: in o case vhimately decided by the Nomnun Suprems Count,
» minigier of a conservative church was sentencad to 30 days in prison, for staling in a radio progtam that lesbisns
and gay men should be ramoved from all federal and govemment employment.

Work Environmant Law (Clause | Ssaval orientstion The anii-discriminaiisn clawse sppliss bath o private and public lsbour market and protects employers against

added in 1988) dismissal bacause of unfaie discriminstion.
Addiionally, Clause 5Ge gives anyons ths right to appeal if thuy belisve (hat they have besn dcnull amploymeat on
the grounds of unjusiified discrimination. Howsver, the burdsn of proof liss on the would-be emplsyss and even if the
court decides in tavour of the emplayes , no financial compensation can be claimed. This is the case for all plaintiffs
in digcrimination cases, whether or not bazed on aexual arisntalion.

[ Slovenia Penal Code (1996) Sexual orientation Sanctions with a tine or up to oas year of prisen to anyoas who “denies somenns his human ngms or fundamental

Article 181 fresdoms recognized by the internationsl community or sel by the Constitution or & faw” because of o ditference “in
natienslity, race, colwur, raligion, ethnic background, gendsr. language spoken, pofitice! of other persuasion, sexual
ariantation, metsrial status, birth, educetion, social status or any other persons! circumstance.”

Law Abowt Work Relations, Soxus! orientation Article 8 states: “Employer may nat put employment-sesksr in unagual pasition because of his/her vace, skin colonr,

gender. ape, madicsl condition, religicus, pofitical or other balief, membership in an union, national or sociat origin,
family status, wealth status, sexusl orientation or other personal circumstences”.
Tha law siso explicitly senctions sams-sax herassment in workplace.
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Conntar

South Africa

Frenal miowisian

Constilutien (1908)
Bilf of Rights and Equafity
Clause

South Afvice was the first
country in the world to include
sexvel crienmtion in it
constitution as # protectad
calegory

Wiat el o

el

indirectly against anyone en one or mers grovnds, including race. gender, sex, pragnency, maritsl status, ethaic or
socis! origin, coleur, sexal oriemtation, age, dissbility. religien, conscience, befief, culture. language. and birth.”

The Equality Clsuse bens private-secter discrimination, specifying that “No other peracn may untaitly discriminate
diesctly or indirecily ageinst snyone on one or more of the (sbovs) grounds.”

In October, 1998, South Africa’s highest court, the Consiitutional Count, declered sedomy faws uncontitulions! on the
basis of the Equality Clauss, finding them fo violate basic tights to dignily snd equality o3 wall as privacy. Further
challenges to disctiminatery treatmaant before the law are underwsy.

Spain

Penl Code (1985)
Articles 22, 314,510, 511,
512,515

Sexual orientation

nm ageinat discriminetisn is provided in the following arees:

--on additional pesslly is impesed lor crimes involving discrimination on tha graunds of race, nnlmmmm or sny
other discrimination besed on the ideslogy, religion or cresd of the victim, os well as their ethnic er mul origin, 88X,
or sexual orieatetion, heshh, or disebility atetus (Art. 22)

-- publie or private empleyers engeging in discrimination al the workplace lace six manths to (wo nm of
mlhmnl, of fines and financial redvess (Art. 314)
- -hate crimes ageinst groups or sssccistions engeged in on any of Is sbove grounds are wnnlnbtb by one 10 three
years' imprisoament (Art. 610)
--the same panalty appiies for defamation or other faise claims directed at groups or assaciations on the same
grounds (Art. 510, s99 siso Art. 815)
--discrimination in praviding services bsth in the public and private secter is prohibdited, with 8 penalty of six monthe’
to four years’ imprisonment (Art. 511)
--discrimination in provision of empleyss benelils. with a penalty of cancallation of professions! humu or commercial
or ing indostsial permit for one lo four years (Art. 512}

Sweden

Penal Code (1987)

Homosexuatity

"Chapter 10, paragraph 9, which deals with discrimination, provides that businesses (individuals md companiss)
commit an offence il they fail fo provide their normal level of servive fo somssne because of his/het homasexuality;
this constitutes diserimination. The penalty for such disceimination is o fins or up to one year's implisonment. The law
also applies te the follawing categories of stalf: employess of blmmm. civil servanis, organisess of public events,

and staff at such events.

Tha law applies only if the discrimination is directed st individus! gay men or lesbians. It is nol illenl lo discriminate
against homosexual associations er orgenisations.

The Penal Code does not effer protection in the private labar markeL

A now law, 1o take effect May 1888 will raportedly Lan all labor discsimination, including in the private sector.

Both defamatisn and insufting of individuais are punishable clfances. To defame a persons is to speak ill of them to

snather gerson; lo insult them is (0 use the offending expression to iheir face. Only exireme exprassions, severs

defamation or accusations are prohibited. Minor malicious remarks or commen words of abuss do fiol come within the
scape of the law. This provisicn does not caver incitement to hatred ageinst lasbians and gay men. 43 & group, but cnly

a3 individuals.

United Statas of
Amesiea

Equal Employment Opportfunity
in the Federal Government
(1998} .

Soxual oriantalion

An Executive Ordes, entiied Further Amendment fo Executive Order 11478, sipned by Prazident clinlcu in 1988,
institutes a uniferm policy by which discrimination hesed on sexasl crientalion is ordliinld in the Faderal
Goveroment's civilian-wosklorcs.
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T1°d Wi0L

Countru,

USA {oont)
Ten Ststes: Calilornis,
Connecticut, Hawaii,
Massachusetts,
Minnesote, New
Hampshire, New Jeraey,
Rhode island, Vermant,
Wisconsin; also in the
Diatrict of Columbia

MWt anteatinns e affered?

What o s e

prote et

Leqat provision

Civit Rights Laws Discrimination in the werkplace prohibited (spplies to private sreployers)

Comment;
USA

The Sugreme Court found in 1996 thel Colerado violated the Equel Pretection Clause of the Fourtesnth Amendment of the U.S. Constilutian, WAk an smendmant 1 (he siete
Constitution that would have banned anti-discrimination legistation besed on sexual orientation. The majorily decision in Romer v. Fiens 1eeds, in part. “Cantral bath to the idea of
the wlo of law and to our own Conatitution's gustantes of equel protestion is the principte that govsmment and each of its paris remain apen on impartial terms 10 alt who sesk ils
~ The court luded that “Amendment 2 cisssities hemosaxuals not to further a proper legisiative end but 1o single eut and skigmatias them in relation to the reat of
the population. “This Colorada cannot do.” This ruling is a landmark victory for equal righls in the United States; although its precise implications are unclsar--including the level
of scruliny to which discriminstion based on ssxval orientation will be aubjected to determine whether il is fegally justilisble--the decision may provide an important precedent for

future anti-discrimination cases in the United States.

Note 1: The fact that a country has adopted a Constitutional article banning discrimination on grounds of sexual orientation does not mean that the legislation of
that counlry conlains no provisions which discriminate against gays and lcsbians (for example, in the spheres of marriage and immigration). Even in the rare
cases where such explicit Conslitutional protection exists, bringing the legal sysiem into line with thosc provisions may require years of battles in court and

in legistaturcs.

Note 2: Many mumc:pahur.s and some proviinces within nations exicnd legal protections to sexual minorities. Examples of such local legislation are too

yus to list cxh ly.

4, What about freedom from discrimination in family life?
Please request copies of the IGLHRC faci sheet on registered parinership, domestic parincrship, and marriage.
5. Does international human rights law provide other protections for gays and leshians?

Please requcst a copy of the IGLHRC fact sheet on intcmational jurisprudence and palicy |

! oricntation.

! 1cgording

The information contained in this fact sheet is drawn from The Third Pink Book (1993), Index on Censorship, 24(1) Jan/Feb 1995, the ILGA Euroletter, the
ILGA Aunual Report 1996, the ILGA-Europe report “Equality for Lesbians and Gay Men® accessible on htip://inet.uni2.dk/~steff/rcport.htin, additional ILGA
information accesiblc at hitp:/Avwiw.ilga.org, documentation by the Swiss Gay Fedcration (Pink Cross), Bem, and IGLHRC filcs. Plcase contact IGLHRC
with any new information that can be used to update this fact sheet.
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