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guidance and 7

the child's

evolving

capacities

Text of Article 5

States Parties shall respect the responsibilities, rights and duties of parents or, where applic-
able, the members of the extended family or community as provided for by local custom, legal
guardians or other persons legally responsible for the child, to provide, in @ manner consis-
tent with the evolving capadities of the child, appropriate direction and guidance in the exer-
cse by the child of the nghts recognized in the present Convention.

mticle 5. together with article 18 in

particular, provides a framzwork

for the rclationship between the

child. his cr her parents and fumily,
and the State. The article provides the Conven-
tion o the Rights of the Chiid with s flexible def-
mnition of “family” and introduces 10 the Conven-
Fion two vital concepts: parenial “responsibil-
inies™ and the “cvolving capacities” of the child.
The anicle also signals clearly that the Conven-
bion regards the chiid as the active subject of
rights, emphasizing the exercisc “by the child”
OF his ar her rights.

PARENTAL SUIDANCE: 2v0LY/ING CAPACTTES

PE-MOS_Za2~ s~ ~nm

In no sensc is the Convention “anti-family”, nor
doces it pit children against their parents. On the
contrary, the Preamblc upholds the family as “the
fundamental group of socicty and the natural
environment for the growth and well-being of all
its members and partcularly children”. Several
articles emphasize the primary responsibility of
parents and place smict limits on State interven-
ton and any separation of children from their par-
ents (articles 3(2), 7. 9, 0. 18); one of the aims
for education is the development of respect for
the child's parents (article 29). ]

Summary
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?61"10!!_%éx’tof Guidelines for Periodic Reports, see Appendix 3, page 604,
"Family environment and alternative care

~Under this section, ‘Stares Parties are requested to.provide relevant information, including

" the principal legisiative; judicial, administrative or other measures in farce, particularly how

the principles of the ‘best interests of the child’ and.‘respect for the views of the child” are
reflected therein, factors and difficulties-encountered and progress achieved in implement-
ing the relevant provisions of the Convention; and implementation priorities and specific

goals for the future in respect of:
(@) Parental guidance (article 5);

(CRUCS, para. 16)

Guidelines for Periodic Reports
“V. FAMILY ENVIRONMENT AND ALTERNATIVE CARE

A. parental guidance (art. 5)

Please provide information on family structures within the society and indicate the measures
adopred 1o ensure respect for the responsibilities, rights and duties of parents or where appli-
cable the members of the extended family or community as provided for by local custom, legal
guardians or other persons legally responsible for the child, to provide appropriate direction
and guidance to the child, further indicating how such direction and guidance are consistent
with the child’s evolving capacities.

Please indicate any family counselling services or parental education programmes available,
as well as awareness campaigns for parents and children on the rights of the child within
family life, and training activities provided to relevant professional grouos (for example, social
workers) and indicate if any evaluation has been made of their effectiveness. Please also indi-
cate how knowledge and information about child development and the evolving capacities
of the child are conveyed to parents or other persons respansible for the child.

Information should also be provided on the measures adopted to ensure respect for the prin-
ciples of the Convention, namely non-discrimination, the best interests of the child, respect
for the views of the chiid, the right to life and survival and development to the maximum
extent possible, as well as on the progress achieved in the implementation of article 5, any dif-
ficulties encountered and the indicators used. ” :

(CRC/CTUSS, paras. 62-64 The following paragraphs of the Guidelines for Periodic Reports are
also relevant to reporting under this article: 24, 43, 46, 88; for full text of Guidelines, see
Appendix 3, page 604.)

“States Parties shall respect
the responsibilities, rights and
duties...”

Article 5 introduces to the Canvention the con-
cept of parents’ and others’ “responsibilities” for
their children, linking them to parental rights
and duties, which are needed o fulfil responsibil-
itics. Arzicle 18 expands on the concept of paren-
tal responsibilities (see page 227). In it. States

Parties are required 1o “use their best endeavours”
to ensure recogniticn of the principle that bath
parents have comme= responsibilities for the
upbringing and development of the child: “Par-
ents or, as the case may be, legal guardians, have
the primary responsibility for the upbringing and
development of the child. The best interests of
the child will be their basic concern.”™ Bevond
this, the Convention doss not specifically define
“parental responsibilities”. But as is the case with

Imptementation Handbook jor the Converticn on the Rights of the Child
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(ne definition ot the best interests ol the child,
the content of the whole Convenuon is relevant.
pgrents have responsibilities. in the temns of arti-
cle S, to appropriately support “the exercise by
the child of thc nghts recognized in the present
Convention”.

The Guidelines for Periodic Repores seeks infor-
mation cn “the considcration given by law to
parentai responsibility, including the recognition
E;f the comman responsibilites of Soth parents in
the upbringing and development ol the child and,
that the best interests of the child will be their
basic concem. Also indicate how the principles of
non-discrimination. respect for the views of the
child and the developmert of the child to the
maximum extent, as provided for by the Conven-
ton, are taken into account.” (para. 65)

The implication is that the concept of parcnral
responsibilities should be refiected and defined
in the law, using the framework of the Conven-
ton.

During discussion of Belgium's Tnitial Report, &
Committee member pointed out that “article 19
of the Convention cncouraged States Parties to
adopt appropriate measures to protect children
trem all forms of violence and abuse. The presen-
ation of evidence against pareats and guardians
was extremcly difficuit. Several countries had
accardingly begun to definc parental responsibil-
ity and authority in their civil legislatior., includ-
ing both concepts of dialoguc, negotiation and
% participation of chiidren in family life with
the aim of trying to avert ill-trcatment entirely.
The Commitrce believed that the response to
abusc should go beyond criminal sanction.”
{Belgium SR.224. para. 38)

In response, a representative of Belgium said that
arucle 371 of the Civil Code would very shortly
be amended: “The old article stated that a child of
any age owed honour and respeet to his parents.
The new article. however, stipulated that a child
and his father and mother owec 2ach other muru-
al respect, whatever their age. In legal terms, the
word ‘mutual’ could imply that certain types of
conduct by a parent towards his child were not
in conformity with the wording used.” (Belgium
SR.224, para. 64)

The Commitee noted with approval the relevant
legisiative developments:

“... The Committee particularly welcomes the
adoption of s comprehensive legal framework
to ensure full conformity with the Convention
and ... the revision of article 371 of the Civil
Code, which will now provide for ‘mutual
respect between parents and children’...”
{Belgium IRCO, Add.38, cara. 5)

PARENTAL GUIDANCE: EVOLVING CAPACITIES

The Convention thus challenges concepts that
parcats have absolute rights over their children,
which the Commirtee has noted arc traditional in
many societies but already changing to somc
degree in most. The nghts and the duties that par-
ents have derive from their responsibilitics for the
welfare of the child, that js to act in the best inter-
ests of the child:

“The Committee further notes that insuffi-
cient attention has been psid to the principle
of the best interests of the child both in legis-
lation and practice, as well as to the respect
for the views of the child in school, social and
family life. In this regard, it is noted that, as
recognized by the State Party, the civil rights
and freedoms of the child are to be exercised
subject to parental consent or discipline, thus
raising doubts as to the compatibility of this
practice with the Convention, notably articles
Sand 12..

"Appropriate measures should also be adopt-
ed by the State Party with a view to ensuring
respect for the views of the child in family,
school and social life and to promoting the
exercise of the rights by the child in 3 manner
consistent with his or her evolving capacities.”
(Zimbabwe IRCO, AJd.S5, paras. 16 and 30)

A particular exsmple of the need [or Statc respect
for the responsibilities, rights and dutics of par-
ents is in relation to children involved with the
system of juvenile justice. The United Nations
Standsrd Minimum Rules for the Adminisration
of Juvenile Justice, the “Beijing Rules™, requires
that parents must be notiticd abeut the apprehen-
sion of 4 juvenile znd that the child has the right
to have his or her parenv/guardian present (a right
qualified in amicle 40 of the Convention by the
“Pest intercsis” principle) and. generally, the right
10 participate in the proceedings (rules 7(1), 10(1)
and 15(2)). Rule 18(2) requires that “No juvenile
shall be removed from parental supervision,
whether partly or eatirely, unless the circum-
stances of her or his case make this necessary.”

... of parents or, where
applicable, the members of the
extended family or community
as provided for by local
custom, legal guardians or
other persons legally responsible
for the child, ...”

The broad definition of family in the Convention
on the Rights of the Child reflects the wide varic-
ty of kinship and community arrangements with-
in which children arc brought up around the
world. The importance of the [amily is cmpha-
sized in the Preamble to the Convention: “... the
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family, as the fundamental group of socicty and
the natural environment for the growth and well-
being of all its members and particularly children,
should be afforded the necessary protection and
assistance so that it can fully assume irs respon-
sibilities within the community”, and “... the
child, for the full and harmonious development of
his or her personality, should grow up in a fami-
ly environment. in an atmosphere of happiness,
love and understanding”’.

Article § acknowledges the extended family,
referring not only 1o parents and others legally
responsible but also to the extended family or
community where they are recognized by local
custom.

The Guidelines for Periodic Reporrs asks [or
information on “family structures within the

society”.

In the outline for its General Discussion on “The
role of the family in the promotion of the rights of
the child”, the Committee on the Rights of the
Child stated:

“The basic institution in society for the survi-
val, protection and development of the child
is the family. When considering the family
environment, the Convention reflects differ-
ent family structures arising from various cul-
tural patterns and emerging familial relation-
ships. In this regard, the Convention refers to
the extended family and the community and
applies in situations of nuclear family, separ-
ated parents, single-parent family, common-law
family and adoptive family. Such situations
deserve to be studied in the framework of the
rights of the child within the family. Relevant
measures and remedies have to be identified
to protect the integrity of the family (see, in
particular, arts. 5, 18 and 19), and to ensure
appropriate assistance in the upbringing and
development of children.~ (Report on the fifth
session, January 1984, CRC/C/24, Annex V. p. 63)

The Intemmational Covenant on Civil and Political
Rights upholds, in article 23, the family as “the
natural and fundamental group unit of socicty...
entitled to protection by society and the Staic™
and sets out, in article 24, the child's right to
“such measurcs of protection as are rcquired by
his status as a minor, an the part of his family,
society and the State”. In two General Comments
in 1989 ard 1990, the Human Rights Committee
emphasizes the flexiblc definition of the family,
which “is intcrpreted broadly to include all per-
sons composing it in the society of the State Party
concerned” (Human Rights Committee, General
Comment 17, HRI/GEN/1/Rev.2, p. 25).

And in Gencral Comment 19 of the Human
Rights Committee: “The Committec notes thzt

the concept of the family may differ in some
respects from State to State, and even from region
to region within a Statc, and that it is thercfore not
possible to give the concept i standard definition.
However, the Commirte¢ emphasizes that, when
2 group of persons is regarded 2s a famjly under
the legislation and practce of a State, it must be
given the protection referred to in aricle 23. Con-
sequently, States Partics should report on how the
concept and the scope of the family is construed
or defined in their own society 2nd legal system.
Where diverse concepts of the family, ‘nuclear’
and “extended’, exist within a State, this should
be indicated with an explanatior of the degree of
protection afforded to cach. In view of the exis-
tence of various farms of family, such as unmar-
ricd couples and their children or single parents
and their children, States Parties should also indi-
cate whether and to what extent such types of
tamily and their members are recognized and
protected by damestic law and practice.” (Human
Rights Committec, General Comment 19.
HRI/GEN/1/Rev.2, p. 29)

“... to provide, in a manner
consistent with the evolving
capacities of the child, appro-
priate direction and guidance
in the exercise by the child of
the rights recognized in the
present Convention”

The wording here emphasizes the child as the
subject of the rights recognized in the Conven-
tion, referring to the =xercise “by the child” of
these rights.

When it ratified the Convention on the Rights of
the Child. the Holy See made a reservation
“... Thal it interprets the articles of the Convention
in a way which safeguards the primary and inali-
enable rights of parents, in particular in so far as
these rights concemn cducation (arts. 13 and 28).
religior: (art. 14), association with others {art. 15)
and privacy (art. 16)". (CRC/C/2/Rev.5, p. 20).

In its Concluding Observations, the Committee
cxpressed concern about the reservation,

“... in particular with respect to the full recog-
nition of the child as & subject of rights.”

The Commiltee went on to recammend

~... that the pasition of the Holy See with
regard to the relationship between articles 5
and 12 of the Convention be clarified. in this
respect, it wishes to recall its view that the
rights and prerogatives of the parents may
not undermine the rights of the child as
recognized by the Convention, especially the

Implementarion Hondbook for the Convention on the Rights of the Child
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right of the child to express his or her own
viewss and that his or her views be given due
weight.” (Holy See IRCO, 42d.46, paras 7 and 13)

Some other reservations and declarations have
underlined parental authority. For example. the
Republic of Kiribati stated that 1t “considers that
a child’s rights s defined in the Convention, in
particular the rights defincd in arvicles 12-16 shall
be excreised with respect for parental authority.
in accordance with the [-Kiribati customs and tra-
didons regarding the placc of the child within and
outside the family”. Similarly. a declaration from
Poland stated that such rights “shall be exzreised
with respect for parentai authority, in accordance
with Polish customs and Faditions regarding the
place of the child within end outside the family”.

Singapore made a widzr reservatior, that the
child’s rights and in particular those in articles 12
1o 17 “*shall in accordancc with ardcles 3 and S
be exercised with respect for the autherity of
parents, schools and other persons who are
entrusted with the care of the child and in the best
interests of the child and in accordance with the
customs. valucs and religions of Singaporc's mul-
siracial and multi-rciigious society regarding the
place of the child within and outside the family.”
(CRC/C/2/Rev.S. pp. 23,29 and 30)

The Commiree has freguently expressed concern
where countries do not appear to have fully
accepted the concept of the child as an active sub-
ject of rights, rclating this to article S and also to
artcles 12-16:

“The national legislation and practice should
take into full cansiderstion, in the light of
article 5 of the Convention, the capacity of
the child to exercise his or her rights, namely
in the field of citizenskip. " (Mexico IRCO,

Add. 13, para. 8)

~... the Committee notes that an understand-
ing of children as a subject of rights does not
appear to be fully reflected in legisliative and
other measures in the State Party...” (Nicaragua
IRCO, Add.35, psra. S)

“The Committee wishes tc emphasize that the
Convention provides for the protection and
care of children, and in particular for the rec-
ogniticn of the child as the subject of his or
her own rights...” (iczlsnd IRCO, Add.50, para. 13)

“..It is important that swareness be devel-
oped of the child as a subject of rights and
not only as a recipient of protection...” (China
IRCO, Add.Z6, para. 32i

The Commirtee has consistently stressed this
view of the child during its examination of States
Parties’ reports. And it has strongly emphasized
that upholding the rights of the child within the
family is not exerciscd at the expense of others’

PARENTAL GUIDANCE: ZYOLVING CAPACITIES
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rights, in particular those of parents, but, on the
conmrary, strengthens the rights of the entire fam-
ily. Thus, 2 Committee member said during dis-
cussions with Burkina Faso: “... it was important,
in striving to implement the Convention's provi-
sians, o promote the true spirit of that insrument
to the cffect that it was not a question of seeking
‘child power’ but of showing that upholding the
rights of the child strengthened the rights of the
entire family, and that, with regard to parenthood-
the cmphasis should not be on authority but on
responsibility.” Another member agrecd that “it
was wrong to interpret the assertion of children’s
rights as in conflict with those of parents; the
rights of the child and of the family went hand in
hand” (Burkina Faso SR.136. paras. 51 and 53).

On the same subject, the Manual vn Human
Rights Reporting, 1997 states: “With the Conven-
tion, children’s rights are given autonomy — not
with the intention of affirming them in opposi-
tion to the rights of adults or as un alicrnative to
the rights of parents, but in order to bring into the
scene a new dimension: the consideration of the
perspective of the child within the framework of
the essential value of the family. The child is
therefore recognized in his ar her fundamental
dignity and individuality, with the right to be dif-
ferent and diverge in his or her assessment of
reality.” (Manual, p. 445)

The Committee sees the family as crucial to the
realization of the child’s civil rights. In the outline
for its General Discussion on the role of the fam-
ily in the promotion of the rights of the child, it
stated:

~The civil rights of the child begin within the
family... The family is an essential agent for
creating awareness and preservation of human
rights, and respect for human values, cultural
identity and heritage, and other civilizations.
There is 3 need to consider approprigte ways
of ensuring balance between parental
authority and the realization of the rights

of the child, including the right to freedom

of expression.” (Report on the fifth session,
January 1994, CRCUC/24, Annex V, p. 3)

At the end of the Generu Discussion, the Com-
mitiec reached some preliminary conclusions:
“Traditionally, the child has been seen as &
dependent, invisible and passive family mem-
ber. Only recently has he or she become ‘seen’
and, furthermore, the movement is growing
to give him or her the space to be heard and
respected. Dialogue, negotiation, participa-
tion have come 1o the forefront of common
action for children.

“The family becomes in turn the ideal frame-
work for the first stage of the democratic
experience for each and all of its individual
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members, including children. s this only a
dream or should it also be envisaged as a pre-
cise and challenging task?*

The Commitiee affirrned that the Convention is
“... the most appropriate framework in which
to consider, and to ensure respect for, the fun-
damental rights of all family members, in their
individuality. Children’s rights will gain auton-
omy, but they will be especially meaningful in
the context of the rights of parents and other
members of the familyto be recognized, to be
respected, to be promoted. And this will be
the only way to promote the status of, and
respect for, the family itself.” (Report on the
seventh session, September - October 1954,
CRC/CT/34, para. 183 erseq.)

The Manual on Human Rights Reporting, 1997
further stresses the point: “The [amily is also par-
ticuiarly well-placed to be the first democratic
reality the child experiences - a reality shaped by
the values of wlerance, understanding, mutual
respect and solidarity, which strengthens the

—

Parental guidance and
evolving capacities |

The Bulgarian Constitution (1991) proclaims
two basic principles: “(a) the child alone |
exercises his or her own rights depending on

nis or her developing abilities. and (b) par- |
cnts and other persons who by law look after

the child have the right, responsibility and |
obligation to provide adequate guidance to
the child in such cases where this does not
come into conflict with the child’s own com-
petence. Thus, Bulgarian legislation entrusts
parents 1o be the Jegal representatives of their
minor children and to provide guidance to
their adolescent children only in their best {]
interest.... The law recognizes the compe- |
tence of adolescents Lo conduct legal actions

‘with the consent of their parents’. From the I
pomnt of view of their age minors are not per-

mitted o carry out actions of legal conse- ;
quence. Their legal representatives (parents ’
and guardians) carry out such actions on their |
behalf... They can, however, act on their own

without needing the consent of the parents in

‘carmying out ardinary minor deals for satisfy- |
ing their current needs and in disposing of

anything they have acquired through their !
own iabour'... Parental consent is required for
children taking jobs if they are under 15; par-

ents. though, are not entitled to any proceeds {
from their children’s camning...” (Bulgaria IR, i
paras. 93-94, 96) ,

child’s cupacity for informed participation in the
decision-making process.” (Manual, p. 446)

Article 5 makes clear that the nzrure of parental
dircction and guidance is not unlimited; it must
be “appropriate”. be consistent with the “evolv-
ing capacities of the child” and with the remain-
der of the Convention. Scveral States Partics
made reservations upholding parental autharity
(see above, page 70); and others, in their Initial
Reports, have referred to the “traditional” author-
1y of parents. Article S stresses that parental
authority is far from unlimited, and article 18
cmphasizes that the child's best interests will be
the parents’ “basic concarn’™.

In its Initial Report. the United Kingdom suggests
that article 19 of the Convention has to be read in
conjunction with articlz 5 and that “appropriate
direction and guidance” of the child “include the
administration. by the parent, of reasonable and
mederate physics! chastisement to a child” (UK
IR, para. 335). In discussion with United King-
dom Government representatives, a Commitice
member stated: “There was no place for corporal
punishment within the margin of discretion
accorded in article S to parents in the exercisc of
their responsibilitics. Other countries had {ound
it helpful to incorporate 2 provision to that effect
in their civil law...” (UK SR.20s, para. 72)

Similarly, a Commiusz member noted during dis-
cussion of Senegal’s Inital Report: “The Com-
miltee recognized the existence of traditional atu-
udes and practiczs, but fitmly belicved that those
that went against the interests of the child should
be abolished. The belici that to spare the rod was
10 spoil the child was onc such attitude: it was
preferable to provide guidance than to inflict cor-
poral punishment.” (Sencgal SR.248, para. 73)

Thus. when reading article 5 in conjunction with
article 19, the Commince is cicar that parcntal
“guidance” must not tzke the form of violent or
humiliating discipline. as the child must be pro-
tected from “all farms of physical or mental vio-
lence™ while in the care of parents and others.
The Commitice has consistently upheld the view
thar corporal punishrent is not compatible with
the Convention and has recommended its prohi-
bidon. including within the family (see article 19,
page 242).

Using the concept of “evolving cepacities” has
avoided the need for the Convention to set arbi-
trary age limits or deiinitions of maturity tied to
particular issues. The “evolving capacities™ of the
child is one of the Convention,s key concepts —
an acknowledgement that children’s development
towards indcpendent sculthood must be respect-
ed and promoted th-oughout childhood. It is

Implementation Kand&ook for the Conversion an the Rights of the Child




2

17k

.,
H
Mg

— 200228 21 H

27765

linked to article 12's requirement that the views

of children should be given “due weight in accor-
dance with the age and marurity of the child”,
The concept is repeated in article 14: parents and
.egal guardians may provide direc:ion to the
<hilc, in rclation to the child’s right to freedom of
:hought, conscience and religion. in a manner
consistent with his or her evolving capacities.
Article 1 defines “chiid” as every human being
beiow the age of 18 or below the age of majority
if achicved carlier (see page 1). At the same time
aricle 5 emphasizes the path to maturity, which
must come from increasing exercisc of autono-
my. Much of the informstion scught by the Cam-
mittee in its Guidelines for Periodic Reports in
rclation to article 1 (definition of a child) on any
“minimum legal ages™ set for various purposes
celates to the recognirion of the child's growing
autcnomy and independent exercise ot rights: for
examgle legal and medical counselling without
parental consent; medical treatment or surgery
withou: parental consent; sexual consent; giving
testimany in court; parucipaling in administra-
tive and judicial proceedings, creating and
icining associations and so on (see article 1,
page 3, for further discussion).

In many countres, children acquire certain rights
of self-determination well before the age of
majority; they ofien gain full adult rights on
marriage, which in some Statcs is permitced at the
age of 14 or 15. In a few countries the concepl of
“evolving capacities” is further reflected by a
general provision in Jegislation that ance children
2cguire sufficient marurity or understanding, they
may meke decisions for themselves when there is
no speciiic limitation on doing so set down in the
law.

The Manual on Human Rights Reporting, 1997
links the concept of “cvolving capacites™ with
arucles 12 and 13. Parents are expected to pro-
vide appropriatc direction and guidance to the
child: “But in this cndeavour they are required to
act in ¢ manner that takes into consideration the
2volving capacities of the child, his or her age
-and maturity. In the light of article 12. a system of
shared, positive and responsible dialogue should
thus prevail. In fact, parents are parsicularly well
placed 0 bujld the capacity of children to inter-
Vvene in a growing manner in the difercnt stages
ol decision. to prepare them for zesponsible life
na free society. informing them, giving the
fecessary guidance and direction, waile assuring
Children the right to express views freely and to
gve those views due weight {articles 12 and 13).

PARENTAL GUIDANCE: SVOLVING CAPACITIES
\

N A AR

Children’s opinions will thus be taken inlo
account, although not neccssarily endorsed, and
children will be given the possibility of under-
standing the reasons for 4 different decision being
taken. Children will become active parmers, with
appropriate skills to participate, rather than 4 pas-
sive reflection of parcnts’ wishes.” (Manual,
p. 446)

Preparation for parenthood

As indicated above. the Committee has noted that
the traditional view of the child as a “dependent,
invisible and passive” member of the family per-
sists in some States. The Committes has high-
lighted the need to prepare parcats for their
responsibilities. The Guidelines jor Periodic
Reports sccks information on parenting educa-
tion programmes and on counselling for parents,
and how knowledge about child devclopment and
the evolving capacities of the child are conveyed
to parcnts and others responsible for children. In
additfion, the Guidelines reguests information on
any cvaluation of the effectiveness of such educa-
tional measures (for further discussion. see article
18, page 228).

The Committee has emphasized the need to pre-
pare parents adcguately for their responsibilities
(see further comments ander article 18, page
228):

“The Cammittee stresses the need for grester
efforts in developing family education and
awareness of the common parentsl respon-
sibilities of both parents in the light of article
18 of the Convention...” (Jamaica IRCO, Add.32,
para. 24)

There exists 4 growing recognition of the impor-
tance of early child development within the fam-
ily for the prevention of violence and other forms
of ciime, both in childhood and later life. This
recognition provides further motivation for
developing comprehensive support and education
programmes for parcnting and preparation for
parenthood. For cxample, the United Nations
Guidelines for the Prevention of Juvenile Delin-
quency, the “Riyadh Guidclines”, proposes:
“Measures should be taken and programmes
developed to provide familics with the opportu-
nity to learn about parental roles and obligations
as regards child development and child care, pro-
moting positive parent-child relationships. scnsi-
tizing parents to the problems of children and
young persons and encouraging their involve-
ment in family and community-bascd activities”
(para. 16).

i
i
|
|
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[inplemmertation Clecklist
o Gerersl measney of nmplemertation

Have appropriate general measures of implementation been taken in relation to article 5

including

C identification and coordination of the responsible Gepartments and agencies at all
levels of government (article 5 will be particularly relevant to departments

concerned with family law and family support)?

identification of relevant non-governmental organizations/civil society partners?

a comprehensive review to ensure that all legislation, policy and practice is compa-

tible with the article, for all children in all parts of the jurisdiction?

adoption of a strategy to secure full implementation

= which includes where necessary the identification of goals and indicators of

10

progress?-

— which does not affect any provisions which are more conducive to the rights of

the child? .

which recognizes other relevant international standards?

which involves where necessary international cooperation?

(Such measures may be part of an overall governmental strategy for implementing

the Convention as a whole).

budgetary analysis and allocation of necessary resources?

.. development of mechanisms for monitoring and evaluation?

making the implications of article 5 widely known to adults and children?

71 development of appropriate training and awareness-raising (in relation to article 5,
likely to include training of all those working with and for families, and edu-
cation for parenting)?

’; 6 il % Z'ZS

T Does the definition of “family” for the purposes of the realization of the rights of
the child correspond with the flexible definition of the Convention?

T Is there a detaijled legal definition of parental responsibilities, duties and rights?

T Has such a definition been reviewed to ensure compatibility with the principles and
provisions of the Convention?

= Does legislation ensyre that direction and guidance provided by parents to their
children is in conformity with the principles and provisions of the Convention?

m . : Implementation Handbook for the Convenrion on'the Rights of the. Child
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Birth registration,
name, nationality

and right

to know and
be cared for

by parents

1. The child shall be registered immediately after birth and shall have the right from birth to
a name, the rignt to acquire a nationality and, as far as possible, the right to know and be

cared for by his or her parents.

2. States Parties shall ensure the implementation of these rights in accordance with their
national law and their obligations under the relevant international instruments in this field,

in particular where the child would otherwise be stateless.

rticle 7 provides lor the registration

ot child-en and for children’s rights

to a name and a nationality and

to know and be cared [or by their
parcnts.

The article reflects the wext of article 24(2) and
(3) of the International Covenant on Civil and
Political Rights: “24(2) Every child shall be reg-
istered immediately after birth and shall have a
name. (3) Every child has the right to acquire a
nationality”. The Human Rights Comminee Gen-
¢ral Comment on article 24 of the Covenant
notes: “In the Committee’s opinion, this provi-
sion should be interpreted as being closely linked
to the provision concerning the rignt to special
measures of protection and it is designed to pro-
motc recognition of ke child’s legal personality”

REGISTRATION, NAME, NATIONALITY, TARE

(Human Rights Committec, General Comment
17, HRI/GEN/1/Rev.2. p. 25).

As the Manual on Human Rights Reporting. 1997
notes, attcle 7 of the Convention on the Rights of
the Child also cortains a “new right™ — the right
of the child to know and be cared for by his ar her
parents (Manual. p. 430). The right is qualified
by the words “as far us possible™. It may not be
possible to idenlify parents, and even when they
are Xpown, it may not be in the child’s best inter-
ests to be cared by them.

Acticle 7 should be read in conjunction with art-
icle 8 (preservation of identity, including nationai-
ity. name and family rejations), article 9 (separa-
tion fram parents), article 10 (family reunification)
and article 20 (continuify in upbnnging of children
deprived of their sumily cnvironment). [ |
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" Extracts from
Committee.on the Rights of the Child )
Guidelines for Reports ta be submitted by States Parties under
the Convention ~ '
. ‘For full text of Guidelines for Periodic Reports, see Appendix 3, page-604 . !

Guidelines for Initial Reports

~Civil rights and freedoms

States Parties are requested to provide relevant information, including the principal legis/s-
tive, judicial, administrative or other measures in force; factors and difficulties encountered
and progress achieved in implementing the relevant provisions of the Convention; and imple-
mentation priorities and specific goals for the future in respect of:

(a) Name and nationality (article 7);...”

S

(CRUCS, para. 15; see also paras 20, 22 and 24)

Guidelines for Periodic Reports
“IV. CIVIL RIGHTS AND FREEDOMS

S

A. Name and nationality (art. 7)

Please indicate the measures taken or envisaged to ensure that every child is registered imme-
diately after birth. Please also indicate the steps undertaken to prevent the non-registration
ofthildren immediately after birth, including in view of possible social or cultural obstacles,
inter alia, in rural or remote areas, in relation to nomadic groups, displaced persons, as well
as asylum-seeking and refugee children.

e L I LU VLI PSS Y 4

Please provide information on the measures taken to sensitize and moailize public opinion on |
the need for birth registration of children, and to provide adequate wsining to registry per- ||
sonnel.
| Please also provide information on the elements of the child's identity included in the birth
| registrstion and the measures adopted to prevent any kind of stigmatization or discrimina-
| tion of the child.
'
j Please indicate the measures adopted to ensure the child’s right to kncw and be cared for by
‘; his or her parents.
| Please provide information on the measures adopted pursuant to arsicle 7, paragraph 2, to
f ensure the child’s right to acquire a nationality, in particular where the child would otherwi-
| se be stateless. Reference should also be made to the implementation <1 this right in relation
I to children born out of wedlock, and asylum-seeking and refugee chilaren. Please indicate the
criteria applied for the acquisition of nationality and whether the chilc is allowed to acquire
‘ the natlonality of both parents.*
(CRC/C/sS8, paras. 49-53. The following paragraphs of the Guidelines for Periodic Reports are
! also-relevant to reporting under this article: 24 and 83; for full text of Guidelines, see Appen-
! .
|

dix'3,-page 604 .)

v T e T

The child’s right to be resents a recognition of each child's individual
“registered immediately importance (o the Siztc and of the chiid's status
after birth” under the law. Where children are not registered.

they are likely to be iess visibic. and sometimes
less valued. citizens.

|
|

,

|

I

' The importance of universal

| :Q'Strat“?" £ a1l children ix X The Committee has expressed concern about
‘) e registration of all children is important for a those countrics that f2iled to ensure universal re-
]

i'

|

number of reasons identified ! mittee: . .
tfied by the Committce: gistration:
First, registration is the State’s first official "...Such a situation implies the non-recogni-

acxnowledgement of the child's existence: it Tep-  Tion of these children as persons before the

m Imptementation Hanabook for the Conver=on on the Rights of the Child
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Jaw, which will affect the level of enjoyment
of their fundamental rights and freedoms. In
sddition, such children are not included in
relevant statistical and other information on
children and their situation, therefore, cannol
be properly monitored.” (Msoagascar IRCO.
£04.26, para. 10)

~The Committee is concerned at the difficul-
<jes in ensuring the registration of children
sieer birth, as well as at the problems faced by
children who have not been registered in the
enjoyment of their fundamental rights and
freedoms. ~ (Philippines IRCO, Add.29, para. 17)

“The Committee is concerned at the insuffi-
cient steps undertaken to ensure birth regis-
tration of children, particularly those living in
remote areas, and to the adverse effects aris-
ing therefrom for the enjoyment of their fun-
damental rights.” (Nepzl IRCO, Ad0.57, para 16)

If the existence of children is not officially con-
firmed in the first place, there can be no confi-
dence that their disappearance or dcath will be
recorded cither. The Committee expresscd con-
cern that in Peru

"_.due to the internal violence, several registra-
tion centres have been destroyed, adversely
affecting the situation of thousands of children
who are often left without any identity docu-
ment thus running the risk of their being sus-
pected of involvernent in terrcrist activities. ”

The Cammittee recommended thar:

"Specific measures should be undertsken to
provide undocumented children fleeing zones
affecred by internal viclence with adequate
identity documents.” Feru IRCO, Add.8, paras.
Ranc i7)

Second. birzh registration is an essential element
of national planning for children — providing the
demographic base on which effective strategies
can be built. Without registration, for example, it
1s unlikely that countrics can have an accurate
knowledge even of their infant mortality rates, 2
key indicator for child survival strategies (see
also the importance of infant death regisration,
aricle 6 page 93). Whilc the costs of securing
universal regisiration may be high. particularly
in countries with distersed rurul populations. the
bencfits are”substantial, not least in relation to
efficient use of rescurces.

As the Comminee has commented, registration
IS necessary:

"..to facilitate the effective monitoring of the
situation of children and thus assist in the
deveiopment of suitably appropriate and tar-
geted programmes~ (Nicaragua IRCO, Add 26,
pare. 15).

REGISTRATION, NAME, NATTONALITY, CARE
—_—

Obstacles to universal
registration

Bolivia acknowledged that despite having
some of the strongest legal provisions for
compulsory free registraricn in Latin Ameri-
ca. the practice was far from adequate:

«..A great many children are nor registered
immediately after their birth for various res-
sons: ignorance of the parents. especially in
the rural area, and the lack of the infrastruc-
wire for regisTaton in remote localibes, regis-
tration which is generally in the hands of
improvised staff with little maining, no knowl-
cdge of the law, and unable to speak
Spanish, the official language, correctly.”
(Bolivia IR, para. 79)

S

“The Committee suggests that special efforts
be developed to ensure an effective system of
birth registration, in the light of article 7, 1o
ensure the enjoyment of the fundamental
rights of the Convention by all children with-
out discrimination and as a meaningful tool to
assess prevailing difficulties and to promote
progress. (Senegal IRCO, Add.44, para. 22)

"The Committee recommends that special
efforts be developed to guarantee an effec-
tive system of birth registration, in the light of
article 7 of the Convention, to ensure the full
enjoyment of their fundamental rights by all
children. Such a system would serve as a tool
in the collection of statistical dats, in the
assessment of prevailing difficulties and in the
promotion of progress in the implementation
of the Convention...” (Ethiopia IRCO Add.67
para 29)

Third, registration is « means of securing chil-
dren’s other rights — such as their identification
following war, abandonment or abduction, ena-
bling children 1o know their parentage (particu-
larly if born out of wedlock), gaining them access
1o state benefits and protection through legal age
limits (for example in employment, recruitment
to the armed services or in the juvcnile justce
system) and reducing the danger of trafficking in
babies or of infanticide. The Human Rights Com-
miltee General Comment notes: “The main pur-
pose of the obligation o register children after
birth is to reduce the danger of abduction. sale of
or traffic in children, or of other types of trear-
ment that are incompatible with the enjoyment of
the rights provided for in the Covenant. Reports
by Statcs Pamies should indicate in detail the
measures that ensure the immediate registration
of children bomn in their territory.”

W

"
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(Human Rights Commirtee, General Comment
17, HRI/GEN/1/Rev.2, p. 25).

Honduras reported 10 the Committee on the
Rights of the Child that ““As regards children in
particular, there is no regulation in Honduran
law to preserve their identity in a specific and
unconditional way. The result is that there are
large numbers of unidentified children. This

1eans that they are civilly non-existent and thus
deprived of their names ang nationality” (Hon-
duras IR, para. 43). The Committce commented:

“Despite the measures taken by the Govern-
ment of Honduras to improve and facilitate
the registration of children, the Committee
remains worried that difficulties persist in pro-
viding children in Honduras with the neces-
sary registration certificates and that the
ahsence of such basic documentation detail-
ing the child's age and family affiliations may
hamper the implementation of a child’s other
rights, including his/her access to public health
services and to the necessary protection that a
child should be accorded under the system of
the administration of juvenile justice.” [Hondu-
ras IRCO, Add.24, para 12)

“The Committee is concerned about the con-
tinuing difficulties encountered in ensuring
birth registration, particularly of children born
out of wedlock...” (Sri Lanka IRCO, Add.40.

para. 14)

~Serious concerns remain as to the effective-
ness of measures taken to ensure the registra-
tion of all children, through the household
registry. As acknowledged by the State Party,
absence of registration may be due to
parents' lack of knowledge of the relevant
law and policy and of the negative effects of
non-registration on children's legsl status. The
migration of people from their traditional
place of residence may cause similar difficul-
ties. Deficiencies in the registration system
lead to children being deprived of basic safe-
guards for the promation and protection of
their rights, including in the areas of child
trafficking, abduction, sale and maltreatment,
abuse or neglect...

“...The Committee, while ncting that the
State Party has adopted measures to reduce
the under-reporting of girl children, recom-
mends that urgent measures be taken to
develop more widespread awareness of the
importance of registration. In the light of
recent developments such as population
movements within the country, the Commit-
tee also recommends that the State Party con-
sider the possibility of reviewing the effective-
ness of the existing system of registration.”
(China IRCO, Add.56, pares. 16 and 57)

“... the Committee recommends that ar: ad-
equate system of registration of refugee chil-
dren be established to ensure their rights are
protected.” (Ethiopia IRCO. Acd.57. para 25)

When and how children should be
registered

According to the Convention, the child shouid
be registered “immediately after birta™ which
implies a defined period of days rather than
months. However, if for any reason children are
not registered or if their records have been lost.
then the omission should be made good by the
State.

Universal registration fitst requires that domestic
law makes registration a compulsory duty both
of parcnts and of the relevant administrative
authorites, with appropriate sanctions (for exam-
ple Colombia was asked by a member of the
Committce what its sanctions were in cases of
non-registration or late registration and how re-
gistration was secured, parricularly in rural areas
and for families displaced by violence (Colombia
SR.114, para. 19)). Other persons may also b2
placed under legal dutes to declarc births - for
example professionals aftending the birth or the
owners of a house (or captains of ships) in which
2 birth 1ake place.

Sccond, the commitment of resources is needed.

The Committee has encouraged ficxible methods
of registration, for examplc:

“The Committee encourages the State Party
to adopt all appropriate measures tc ensure
the birth registration cf all children, including
those born in rural areas and on commercial
farms, and encourages the efforts designed

to establish registration units at schools and
clinics.” (Zimbabwe IRCO, ACd.5Z, para. 27)

“Children’s birth registration should be given
priority to ensure that every child is recog-
nized as 3 person and enjoys histher full
rights. The Committee encourages further
steps to ensure the birth registration of chil-
dren, including the establishment of mobile
registration offices and registration units in
schools.” (Nepa! IRCC, Add.57, para. 31, see sisc
Nicaragua IRCO, Add .25, para. 16, Mongolie
IRCO. Add 48, para. 22; .

The Manual on Human Rights Reperiing, 1997
notes: “Birth registrztion should be ensured by
States Parties to every child under their jurisdic-
fan, including to nor-nationals, asylum seckers,
refuges and stateless children...In some situa-
tions, however, practical difficulties may be
encountered in the registration. of children, States
Parues’ reparts have shown that this is often the
casc In relation to ckildren born from namadic
groups, in rural or remote areas where birth
registration offices may be lacking and access
10 them may. in view of their distance, posc
additional problems to the children’s families.
Similzr problems may arise in situations of emecr-

Implementotion Handbook for the Corvention on the Rights of the Child
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£ency. including armed contlicts. In such circum-
qances. States have o 2dopt solutions which,
peing designed fo ensure e implementation of
1his right, are also appropriate to the specific par-
dcularities of such sitatons. In this regard, the
2stabiishment of mobile =gistration offices has
oiten shown to be an cifective option.” (Manual,
p. 420)
what detalils should be registered?
Although the Convention dees not specify what
must be registered, other rights (1o name and
nationality, to know parentage, family and iden-
diry) imply that registration ought, as 2 minimum,
o include:

o the child’s name 2t birth,

o the child's sex.
the child's date of zirth,
where the child was bormn,
the parents’ namnes and zddresses,
the parents’ nationality staws.

e e o 0

Other information - for ¢xample the parents’
occupations, the child’s siblings or his or her
ethnic stafus — may also be useful for staustical
purposes.

The registration of the baby’s parents may prove
problematic. Tt is hard to find reasons, so far as
the child is concerncd. why the baby's mother
should not be regis:cred. aithough such 1n omis-
sion is permitted in France, to the expressed con-
cern of the Committee (see below, page 105):

The matter of naming the father is more compli-
catcd. The State is likely to have zn interest in
poth parents being registercd so that they can sub-
scquently be required to maintain the child. For
example. Colombian law states: “Every minor
nas the right to know who are his or her parents.
The State has a corresponding duty to give every
oppormniry for ensuring 1 responsible primogen-
iture”. Colombian State officials may theretore
subpoena a presumed father 1o agree to recognize
a child born outside marriage or may initiate pro-
ceedings if he refuses 0 do this, providing frec
genctic profiling for this purpose (Colombia IR,
paras. 81-4), However. given that birth registers
tend 10 be public documents, the child’s right to
privacy may be jeopardized, for cxample in a
case where the father has an incestuous relation-
ship with the mother. Belgium reported that it
allowed registracon of the single filiation from
the mother in such circumstances (Belgium IR,
para. 124). Under the Canvention the child does
have a principled right 1o know this information,
but it need not be cortained in data found in the
pubiic domain. The Guidelines for Periodic
Reports asks about “the mcasures adopted to pre-
vent any kind of stigmauzaton or discrimination
ot the child” (para. 51).

REGISTRATION, NAME, NATIONALITY, CARE

Examples of early and late
registration

An office or a represenrative of the Civil
Register is found in every Costa Rican hos-
pital, so that within a few hours of a hospital
birth (over 96 per cent of Costa Rican births
arc in hospital) the mother is visited and the
nccessary data taken. Since 988, an official
health booklet has been drawn up on each
child. It includes, among other information.
the child’s fingerprints. This process has
made it possible to identify several aban-
doned babies (Costa Rica IR, paras. 106-7).

Colombia has initiated a register for aban-
doned children and those caught up in the
justicc system: “Information was provided
on their social background. where possible,
| as well as the details of any administrative or
| judicial action. There was also a photograph
of each child, which was cepecially useful in
identifying and racing younger children who
were often not centain of their origins.™ The
register has been computerized so that the
network of around 300 fam:ly welfare centes
across Colombia has access to it (Colombia
SR.189, para. 29).

The child’s right “from birth to
a name”

The article specifically provides that the right 10
a name should be “from birth”. States should
thercfore cnsure that abandoned babies and chil-
dren arc always provided with a name: any temp-
tation to use numbers should be resisted - for
cxample in circumstances of mass movement of
refugees which include many unzccompanied
children.

The Convention does not suggest that children
have a right to any particular sort of name. How-
ever, a significant number of countrics not only
make arrangements for children’s names to be
registered but also prescribe what names are
uscd. For example, article 18 of thc American
Convention on Human Rights 1969 states: “Every
person has the right to a given namc and to the
surname of his parents or that of onc of them. The
law shall regulate the manner in which this right
shall be ensured for all, by the usc of assumed
names if nccessary.”

The intenlion of such a provision appears rela-
tively unconuroversiaj and protective of certain
categorics of children — as the Human Rights
Commitiee General Comment obscrves
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“providing for the right to have a name is of
special importance in the casc of children born
out of wedlock™ (Human Rights Committee,
General Comment 17, HRI/GEN/1/Rev.2, p. 23).
However in some circumstances prescriptive
laws on names may conflict with the non-dis-
crimination rights under article 2 or with the right
to peacefully cojoy minority cultural practices
under article 30, for example in cases where
minority groups have different naming maditions
that do not involve using parcntal surnames.

In this regard the Committee informed Iceland:
~... the Committee welcomes the legal change
abolishing the requirement that s person
seeking Icelandic citizenship has to add an
Icelandic name to his or her original name.”
(iceland IRCO, Add.50, para. 11)

Moreover, where countries go further and enforce
a law that the child must, ar in some cases must
not, bear the father’s name, article 3 (concerning
the best interests of the child) may have 2 bear-
ing. For example, Belgium maintains an exrreme-
ly complicated set of laws relating 1o the naming
of children born in and out of wedlock. incieding
childrer born of adulterous relationships where
the father’s name can only be used with the
agreement of the woman who was his lawful wife
at the time of the conception. Belgium acknowl-
edged the laner rules have bezn problematc,
since they are as much about the “moral interests
of the conjugal family" as aboul the best inter-
ests of the child (Belgium IR, para. 123).

The Committee raised the issue with Uruguay:
“In this regard, the Committee is particularly
concerned at the persisting discrimination
against children born out of wedlock, includ-
ing in regard to the enjoyment of their civil
rights. It notes that the procedure for the
determination of their name paves the way
for their stigmatization and the impossibility
of having access to their origins...” (Uruguay
IRCO. Add.62, para. 17).

It would be dangerous to assume that any intermna-
tional or domestic law asscrting children’s right
to their parents’ namc nccessarily represents a
provision “more conducive to the rcalization of
the rights of the child" under article 41 of the
Convention on the Rights of the Child. Countries
should also carcfully examine any laws on names
far inadvertent breach of articles 2 and 3.

The provisions of article S5 (parental guidance
and the child's evolving capacities)., anicie 12
(respect for the child's opinion) anc articic 19
(protection from harm) should also be considered
in relation to naming. The right to a namc from
birth is unzvoidably 1 mamer for adult caregivers
or the Suate; babies can play no part in choosing

their names. However, provision should be made
so that children can apply to the appropriate
authoritics to change their name at a later date.
Children's names can also be changed following
the remarriage of pareats or adoption. In such
circumstances, children's rigats to identity are
also involved (sec article 8, page 112).

The Committee ook up the point in reiation (o
Yugosiavia:

“The Committee takes note that the principle
of respect for the views of the child has been
reflected in such situations as the change of
name ... (Federal Repubiic of Yugoslavis IRCC,
Add 43, para. 31)

Although parents are the persoas most likely 10
aecide the child's name, consistency wiih the
Conventon should not allow this to be an abso-
lute parearal right. Domestic jaws should have
2ppropriate mechanisms to prevent registration
of a name that mighr make a child an object of
ndicuie.

The child’s right to “acquire a
nationality” , with particular
reference to the State’s
“obligations under the relevant
international instruments, in
particular where the child
would otherwise be stateless”

Some States confer limited forms of narionality
1c certain groups of children, for example the
children of parents who are not themsclves citi-
zens. This appears to be a form of discrimination.
The “right to acquire a nationality” implies a
right to all the benefits derived from nationalily.

This point was taken up by the Committee in
relation to Myanmar:

“...It is also seriously concerned by the fact
that the Citizenship Act establishes three dif-
ferent categories of citizenship and therefore
some categorics of children and their parents
might be stigmatized and/or denied certain
rights.

~In the field of the right to citizenship, the
Committee is of the view that the State Party
should, in the light of articles 2 (non-discrimi-
nation) and 3 (best interests of the child),
abolish the categorization of citizens...”
(Myanmar IRCO, Ada.5S, paras. 14 anc 34)

The issue of childrer's nationality is particularly
difficult, given the sensitivity of ull narions about
sovereignty and citzenship. differing legal and
religious presumptions an how nationality should
be acquired and the ever-increasing anxiety of
nicher nations to cxclude, or to deny citizenship

Imetementation Handboox for the Convention on tne Rights of the Child
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10. poor people from other nations. Tne drafting
of this article and articles 9 (scparation from par-
ents) and 10 (family reunification) picks a care-
ful way Setwecn these znxietics and the recogni-
tion that children should have a right to national-
ity. Aricic 7(2) thus provides that: “Stazcs Parties
<hail ensure the implementation of these nights in
accordance with their national law and their obli-
cations under the relevant intemnational instru-
ments in this field, in paricular where the child
woulc ctherwise be stateless.”

Nonethzless, 2 number of reservzlions or infcr-
pretative declarations have been entercd 1o article
7 - by Andorra. Kuwait Liechtenstein. Maldives,
Monaco. Singapore. Thailsnd, Tunisia and the
Uniteé Kingdom. These countries indicate that
their Constitutions or domestic laws rclating to
nationality may define or restrict the scope of
article 7. For example, Kuwait stated: “The State
of Kuwait understands thc concept of article 7
10 signify the right of the child who was born
in Kuwait and whose parents arc unknown (par-
entless) to be granted Kuwaiti nationality as
stipulated by the Kuwaiti Nationality Laws”
(CRC/C/2/Rev.5, p. 23), though in fact stateless
children may rot neccssarily be parcatless.

The wording “right 10 acquire nationality” is
aken directly from the International Covenant on
Civil and Political Rignts (article 24(3)). The
Gencrai Comment oy the Human Rights Com-
mittez zircady quotec ststes: “Special antention
show.d also b2 paid. in the conzext of the protec-
tion to be granted tw the childrer. to the right of
every child to acquirs a rationality, as provided
for in article 24, parzgraph 3. While the purposc
of this provision is o prevent a child from being
afferded less protecton by society and the State
because he is stateless. it docs not necessarily
make jt an obligation for States to give their
nationality 10 every child born in their territory.
However, Staies are rzyuired to adopt every
appropriate measurz, both internally and in coop-
eralion with other Statcs, to cnsure that every
child has a nationality when he is bom. In this
connection, no discrimination with regard to the
acquisition of naricnality should be admissible
under internal Jaw as between legitimate children
and children bom out of wedlock or of stateless
Parearts or based on the nationality status of one
or both of the parcnts. The measures adopted to
ensuse that children have a nationality should
AUways be referzed 10 in reports by States Parties™
(Human Rights Commicee, General Comment
17, HRI/GEN/1, Rev.2. 0. 25).

The wards in anticle 7(2): “States Parties shall
ensure the umplementation of these rights in
Sccerdance with their national law and their obli-

ZECISTRATION, NAME. HATIONALITY, CARE

gations under the relevant international instru-
ments in this field, in particular where the child
would otherwisc be stateless” refer primarily to
the Convention on Reduction of Statelcssness
1961, which provides that children sheuld
acquire the natonality of the State in which they
were barn if they are not granted nationality by
any other State, or if such children fail to make
the proper applications to obtain Lhis right. then
they should be enuted to the nationality of one
of their parents (subject to certain conditions).
Originally it was proposed that the {irst provision
be incorporated into the Convention but difficul-
tics with some national laws made this unaccept-
able (E/CN.4/L.1542, pp. 6-7: Detrick. pp. 125-
129). Article 7(2) represeats a compromise
between the two positions and is a clear painter o
the provisions of article 4]1: “Nothing in the
present Convention shall affect any provisions
which are more conducive to the realization of
the rights of the child and which may be con-
iined in ... (b) International law in farce for tha:
State.”

The Committee on the Rights of the Child has
raised concerns aboul stateless children:

“The Committee is concerned thart ... there are
still disparities in practice, in particular with
regard to...the acquisition of Jordanian
nationality. In this last respect, the Committee
is concerned that in the light of Jordanian
legislation, cases of statelessness might

arise... “ (Jordan IRCO, Add.21, para. 11)

“The Committee js concerned that the prob-
lem of statelessness has not been resolved, in
particular with regard to refugee children and
children born ourtside the territory of the fed:
eral Republic of Yugoslavia and subject to its
Jurisdiction.

“Legislative and cther measures should be
undertaken to ensure that children are pro-
tected from statelessness and that for each
child under the jurisdiction of the State, the
rights set forth in the Convention are respect-
ed and ensured.” (Federal Republic of Yugosiavia
IRCO, Add.4S, pares. 14 and 32)

“The situation of refugee snd Syrian-born
Kurdish children is a matter of concern to the
Committee in the light of article 7 of the Con-
vention. In this regard, the Committee notes
the absence of facilities for the registration
of refugee children born in Syria, and that
Syrian-born, Kurdish chiidren are considered
either as forejgners or as maktoumeen
(unregistered) by the Syrian authorities and
face great administrative and practical diffi-
culties to acquire Syrian nationality, although
they have no other nationality at birth.

“...the Committee underlines that the right to
be registered and to acquire a nationality
shall be guaranteed to all children within the
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Syrian Arab Republic's jurisdiction without dis-
crimination of any kind, irrespective, in partic-
ular, of the children's or his or her parents' or
legal guardians' race, religion or ethnic origin,
in ine with article 2 of the Convention...”
(Syrian Arab Republic IRCO, Add.70, paras, 15

and 27)

Nationalily can be acquired either from parents
(Jus sunguinis) or from place of birth (jus soli).
Islamic law favours nationality taken from par-
sntage; some countries prohibit dual nationality,
so 2 choice between nationalities may have to be
made for children. and some countries have
systems that accommodate both parentage and
placc of birth, sometimes with discriminatory
cffects. Another potentially discriminatory prac-
tice is when the child automatically takes the
nationality of the father rather than the mother,

Tne United Kingdom and Lebanon, for example,
were criticized by the Committcc:

~...the reservation relating to the application
of the Nationality and Immigration Act does
not appear to be compatible with the princi-
ples and provisions of the Convention ... [the
Committee] is concerned about the possible
sdverse effects on children of the restrictions
applied to unmarried fathers in transmitting
citizenship to their children, in contradiction of
the provisions of articles 7 and 8 of the Con-
vention...” (UK IRCO, Add.34, paras. 7 and 12)
“The Committee is concerned with the appar-
ent discrimination in the granting of national-
ity to & child of parents of mixed nationality;
nationality may only be obtained by a child
from herihis Lebanese father but not from the
mother and, in the case of unmarried parents,
only if the Lebanese father acknowledges the
child.” {Lebanon IRCO, Add.54, pars. 15)

The words “the right to acquire nationality™ can
be interpreted as being the night “from birth™,
(Principal 3 of the Declaration of the Rights of
the Chiid 1959 states simply “The child shall be
cntitled from his birth 10 a nsme and 4 national-
iry”), but in any event musi mean that stateless
children should have the right 10 acquire the
nanonality of the counmy in which they have
lived for a specified period. The lanier provision
is important given the growing numbers of stalc-
less, often parentless, children who receive ade-
quate protection [rom the country in which they
live throughout their chiidhood but then discov-
er that they zre unlawful residents at the ome of
their majoriry.

This marter was raised with Belgium:

“The Committee is...particularly concerned
that unaccompanied minors who have had
their asylum request rejected, but who can
remain in the country until they are 18 years

old, may be deprived of an identity and
deniec the full enjoyment of their rights ...~
(Belgium IRCO, Add.38, para. 3)

Decisions about nadonality arc often made by
parents at the time of the child's birth. Oider
children, however, should te able 1o apply on
their own behalf to change their natonality,

as far as possible, the right
to know... his or her parents”

Meaning of “parent”

A few decades ago the delinition of “parent”
was fairly straigh:forward. There were the
“biclogical” parents, sometimes known as the
“rafural” or “birth™ parents, and thers might also
be “psychological” or “caring” parents who were
those’ such as adoptive or foster parents, wko
acted as the child's primary carcgiver throughout
his or her infancy.

When article 7 was drafted, it was pointcd out
that the laws of some countries — for cxample,
the former German Demccratic Republic, the
Unitec States of America and the former Union
of Soviet Socialist Republics - upheid “sceret”
adoptions whercby adopted children did not
have the right 1o know the identity of their biolog-
ical parents (E/CN.4/1989. pp. 18-22, Detrick,
p- 127). However nowadays the term “biologi-
cal” perent may have a more complex meaning;
for example. where 2gg donation is concerned,
the “parent” could be either the genelic paren:
(the donor of the egg) or the birth mother.

Couritries have enzcred declarations and reserva-
tions in relation to this right:

“The United Kingdom interprets the references
1n the Convention © "psrents’ 1o mean anly those
persons who, as a matter of national law, arz
treated as parents. This includes cases where
the law regards a chiic as having only one pareat,
for example where a child has been adopted
by one person only and in certain cases where
a chiid is conccived other than as a result of
sexual intercourse by the woman who gives birth
1o it and she is trzated as the only parent”
(CRC/C/2/Rev.2, p. 23).

“In cases of jrreveczble adoptions. which are
bascd on the principle of anonymity of such
adoptions, and of arificial fertilization, where the
physician charged with the operation is requircd
Lo ensure that the husband and wife, on the onc
hand. and the donor, on the other, remain
unknown to sach other, the non-communication
of u rartural parent’s name or natural parents’
names to the child is not in contradiction with this
provision” (Czech Republic, CRC/C/2/Rev.2,
p. 15).

Implementation Handbosk for the Convention on the Rights of the Chila
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“The Government of Luxsmbourg believes that
article 7 of the Conventicn sresents no obsmgl: 0
he legal process it rcspect of anonymous bm.hs.
whic‘nvis deemned o be in the interest of the child,

as provided under article 2 of the Convention™
(CRC/C/'Z/Rev.Z, p. 24).

wWith respect to article 7 of the Convention, the
Republic of Poland stiguls:ss that the right of an
adopted child to know its narural parents shal!t be
subject to the limitations imposed i?y binding
legal arrangements that snable adoptive parents
{0 maintin the confidenuality of the child’s ori-
gin” (CRC/C/2/Rev.2. p. 29).

Notwithstanding these rzactions, a rcasonable
assumpgon is that, as fzr ss the child’s right to
know his or her parents 1s concerned, the defini-
tion of “parents” incluces genetic parents (for
medical rcasons alore this knowledge is of
increasing importance te the child) and birth par-
ents, that is the mother who gave birth and the
father who claimed paterzity through partnership
with the mother at the ume of birth (or whatever
the sociel definition of father is within the cul-
rure: the point being that such social definitions
arc importent to children in terms of their iden-
tity). Moreover, a third cztcgory, the child's psy-
chologzical parents - those who cared tor the child
for sigmuficant periods during infancy and child-
nood - should zlso logically be included since
these persons too are intimately bound up in
children’s identity and thus their rights under an-
icle & (see page 111).

Meaning of “as far as possible”

Itis recessary to distinguish among situations:
First, when a parent cannot be identified (for
exampie. when the mether docs not know who
the Tather is or when the child has been aban-
doned}. States Parties <an do little about this,
although legislation uncer artcle 2 must ensurc
thal such children are nct discriminated against,

Second, when mothers refuse to identify fathers
(including extreme circomstances, for example
in cases of incest or when the father has raped the
mother). While mothers could. arguably, be legal-
ly recuired 1o name the father, it would be diffi-
cuit 1o 2nforce this and conflict could be raiscd
Setween the mother's nignts and the child's rights.

The Commirtes did kowever €xpress concemn
adout the situation in France:

"Regarding the rignt of the child 10 know his
or her origins, inclucing in cases of a mother
reéQuesting that her iden tity remain secret dur-
'ng the birth and declzraticn of the birth,
adoption and medicaily-assisted procreation,
r/je Cemmirtee is concerned that the legisia-
tive measures being taken by the State party
™gnt not fully reflect the provisions of the

REGISTRATION, NAME, NATIONALITY, CARE
\_

Convention. particularly its general princi-
ples.” (France IRCO, Add.20, para. 14)

Third, when the Sratc decides that 3 parent
should not be identificd. For example:

@ wherc adoption law limits the child’s entitle-
ment and access 10 information 0 know who
his or her genctic parents are;

® where the law requires a falsification of pater-
nity on the birth cerificate. for example in
relation to a child whosc (ather is not the
mother’s current husband or, as in the case of
Uruguay, where the Committee deplored the
fact thar as regards children Som out of wed-
lock:

“...when born to a mother or fsther who is
s minor, these children cannot be recog-
nized by that parent. ” (Uruguay IRCO,
Add.62. para. 11)

¢ with anonymous egg/sperm donation for in
vitro fertilization, whers most countries pro-
tect the secrecy of the donar.

The third category includes the most controver-

sial aspects of the interpretation of “as far as

possible”, uppearing to unnccessarily breach

children’s right Lo know their genetic parents.

Seme States Parties argue that “secret” adoptions
(where the child is not entitled 10 discover his ar
her genetic parents) are nccessary to sccure the
success of an adoption. However, other countries
have pursued policies of open udoptions that have
not adversely affected the outcome tor the child.

The United Nations Declaration on Socizl and
Legal Principles Relating to the Protection and
Welfare of Children with Special Reference 1o
Foster Placcment and Adoption Nztionally and
Irternatianally provides that “The need of a fos-
ter or an adopted child o know about his or her
background should be recognized by persons
responsible for the child’s care unless this is con-
trary to the child’s best interests” (article 9).

Three points should be noted. First, article 7 does
not refer to “the best interests of the child,”
aithough this was proposed by some delegates in
the drafting sessions (F/CN.4/1989/48, pp. !8-
22 Detrick. p. 129). The words “as far as pos-
sible” appear to provide a much stricter and less
subjective qualification than “best inerests”. The
words imply children are entitied 10 know their
parcntage if this is possible. even if this i

decmed to be against their best intercsts. But the
holistic natre of the Convention suggests that
a chuld who would definitely be harmed by the
discovery of his or her parent’s identity could be
prevented from having this information. This
interpretation is supporied by the fact that “as far
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as possible™ also covers the child's right to be
cared for by his or her parents — and nc one could
maintain that “as far as possibie™ in that conlext
dees not include considcration of the child's best
intercsts. But it is clear that children's right (o
know their parentage could only be refused on
the grounds of best interests in the most cxucme
and unambiguous circumstances.

Seccond, “best interests” is nowhere defined and
there are no easy answers as o whether it is more
hermtul to children's best interests to give them
distressing information about their ongins or to
refuse them this information on the grounds
the information might cause them harm.

Third, the Convention’s articles S (evolving
capacities of the child) and 12 (child's opinion)
suggest thal the determination of what is or is
net in the child’s best interests so far as knowl-
edge of origins is concerned may not be made
just at onc point during the child’s life. The best
interests of a six-year-old in rejation to this issuc
may be quite diffcrent from the bestinterests of 2
16-year-old.

This is not to say that adopted children arce
obliged to contact or even 10 be told the derails of
their genetic parents (although it appears 1o be
thc accepled practice in most countries thar chil-
dren should know the circumstances of their birth
from as carly an age as possible). Many children
choosc not to trace their genctic parents, since the
significant parcnts in their lives are likely to be
those who have cared for them and raiscd them.
Nonethcless under the terms of article 7. the State
should ensure that information about geaetic
parcnts is preserved 10 be made available Lo chii-
dren if possible.

A stronger argument mounted by those countries
that maintain secrecy is not about the rights of
the child (or of the adopting couple) bur about
protecting the child's mother {rom cxtremc
forms of social condemnation (suck as ostra-
cism. injury or death). In such insiances there arc
competing rights: children’s rights to know their
origins and mothers ' rights to coniidentialaty and
protection. Article 30 of the Haguc Convention
on the Protection of Children and Cooperation
in respect of Intercountry Adoption 1993 (an
international treaty on intercountry adoption, sce
article 21, page 276) upholds mothers’ rights,
empowering the Statc of origin of the child lo
withhold information about Lae parents’ identity.
Those countrics that maintain adoption sccrecy
in order to protect the mother shoulc, nonethe-
less, have provisions to reieasc information te
the receiving autharities or the child, 2ither with
the mother’s permission or at a time when she
will not suffer harm.

Similar arguments prevail over falsitying parent-
uge in cases of adultery. Some countries require
that husbands arc the lawfully recognized fathers
of eny children born within that marriage. In
many cases this entails the complicity of the
mother and is likelyv to be rather more to the ben-
&1+ than to the disadvantage of the child, How-
ever. there is a differsncs berween individuals
lying and States enforcing a lic. In some circum-
stances both parents will want the fruc parcnlage
of a child to be declared and may be prevented by
the law from doing so.

Regarding the sccrecy of egg &nd sperm dona-
tion. two arguments arc commonly made. Firs:,
that it is not in the best interests of the chiid to
know of his or her artificial conception. This does
not seem convincing. however, particularly when
advances in medical knowledge reveal how
important it is [or people know thcir genetic par-
entage. Second. it is argued that unless their ano-
nymity is secured donors will be deterred, fearing
future cmbarrassment or cven maintenance suiis
sy theyr biological children. However, legislagon
can protect a donor parent from maintenance
suits and the expericnce of Sweden (see box on
page 107) suggests that donors are not deterred
by the possibility of being identified to a result-
ing child. In any event. the law on artificial forms
of fertilizauon, as with adoption, should be
framed to protect (he rights and well-being of
children, not to me=t the nczds of childless

couples.

The Committee has commented:

“Concerning the right of the child to know his
or her origins, the Committes notes the pos-
sible contradiction between this provision of
the Convention with the policy of the State
Party in relation to artificial inseminstion,
namely in keeping the identity of sperm
donors secret.” (Norway IRCC, ACd.23, para. 10)

And the Commiree made  similar observation
to Denmark (Denmark TRCO. Add.33, para. 11).

“_.as far as possible, the right
to ... be cared for by his or her
parents”

This right must be rcad in the context of three
other articles - article 5, which acknowledges.
alongside the primacy of pacents, “the members
of the cxtended family or community as provid-
«d for hy local custom™ (ses page 77): article 9.
which requires (hat “z child shall not be separat-
ed [rom his or her parents against their will
excepl when... such separation is necessary for
the best interests of the child” (see page 121) and

Implementation Handbook for the Convertion or. t~e Rignts of the Child
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articie 18, which encorses the principle that
both parents have joint r=sponsibility for caring
for their children. appropriately supported by
the State (see page 2. Article 27 (requiring
Srates (0 2SSIST parents in their material respons-
‘bilities in relation to carmng for chiidren) is also

rclevant.

The right to be “cared for” by both parents im-
piies a mere actve involvement in the child’s life
than simply paving the ather parent or the State
money to support the child (sce article 27(4)). It
should be noted that uniixc ardcle 5, which refers
to the (albeit limited) ngats of parents and others.
this arncle is framed in terms of the child’s right,
not *he parents’. (At ore stage the drafting of this
article included the preposed formulation “The
child shall have the right from his birth 10 know
and belong to his parents”, but the words “belong
to” were considered nzppropriate o children’s
rights (E/CN.4/198%/8, pp. 18-22, Detrick.
p. 127)).

This focus on the child’s nght mus: cast doubt on
the legitimacy of Luxembourg's official declara-
tion that it weuld maintain its law that says “If at
the time of concepuon. the father or mother was
sound in marriage (o another persor, the narral
child may be raised in the conjugal home only
with the consent of the spouse of his parent”
(CRC/CR2/Rev.E, p Z3.

As with children’s right 1o know their parents, the
right to be cared far by parents 1s qualified by the
words “as far as possibie™. The purpose of this
proviso is in one sensc selt-cvident. It may not
e possibie if the parents are dead or have repu-
diated the child. It alse may not be possible when
the State authonties have judged that parental
care is nat in the cnild's best intercsts because the
parents are abusive or neglectiul {see article 9,
page 121). However, te onus is on the State 10
prove this; the right upholds a general principle
running through the Convention - that in ordi-
nary circumsiances. children are best off with
their parents.

REGISTRATION, wame. warroma Y care
\‘ ’

Swedish children’s rights
to know parents

Report, contains some of the strongest provi-
sions for ¢nabling children to know their par-
enlage:

“Concerning the right of the child to know
wha its parents ure, mention can be made of
the following rules:

(a) If the mother s spouse is not the child's
father and paternity cannot be established

i
|
' Swedish legislation, as outlined in the Inital
|
|

i through confirmation by any man, specisl
| provisions of the Codc of Parenthood and
J Guardianship make it the duty of the muni-
cipal social welfare commirtec to try 1o ascer-
| tain who is the child's father. In cases of this
| Kind, it is usually pecessary for paternity pro-
| ccedings 1o be fiicd with a court of law.
f (5) Under the Inseminauon Act, a child con-
| ceived through artficial insernination is enti-
© tied to obtain particulars concerning the denor,
providing the child is sufficienly matwrc. The
decision to be made on this point, however, is
| governcd by the child's best interests”.
| (SwedenIR, para. 61)

|
]
|
|
|
i

-
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The point at which this right becomes most
problematic is perhaps when children themseives
decide that they wouid rather not be cared for by
parents. although parents and State do not sup-
por: this. Among the many thousands of home-
less children in all countries are those who fall
into this category — children who have. in cffect,
voted with their feet. States need flexible, child-
centred procedures where runaway children are
concemed. Any automatic return of such children
to parents without investigation of the reasons
why they ran away and without provision of
altermative measures ot care, for example, is in
conflict with the provisions and principles of the
Convention.

107
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