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Dear Ms Choy,

Chemical Weapons (Convention) Bill

I refer to the above bill and the paper "Comparison of the Chemical
Weapons (Convention) Bill to the Australian Chemical Weapons (Prohibition) Act
1994 and the UK Chemical Weapons Act 1996" (LC Paper No. CB(1)2206/01-02 (01))
and would like to seek your clarification on the following.

Clauses 5 and 29

2. Clause 5(f) of the bill provides that "[N]o person shall assist, encourage
or induce, in any way, anyone to engage in any activity prohibited under the
Convention".  The wording of this provision is not exactly the same as Article 1(d)
of the Convention nor section 12(e) of the Australian Act.  The United Kingdom
which enacted the Chemical Weapons Act two years later than Australia did not have
a similar provision.  Could you please explain the purpose of clause 5(f) and list out
the activities that are prohibited under the Convention?

3. Whilst clause 5 states the acts that are to be prohibited, clause 29
provides for the penalty and the defence in connection with clause 5.  Under clause
29(2) of the bill, it is a defence for a person charged with an offence under clause 5(a),
(b), (c) or (d) to prove that he neither knew nor suspected that the article was a
chemical weapon.  Why is the defence provision not applicable to clause 5(e) and
(f)?

Clauses 7 and 29(4)

4. Under clauses 7 and 29(4), a person commits an offence if he finds an
article which he believes may be a chemical weapon and he fails to notify a member
of the Customs and Excise Service or an authorized officer.  There is no such
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corresponding provision in the U.K. Act.  Nor is there a similar offence in the
Biological Weapons Ordinance (Cap. 491) and the Weapons of Mass Destruction
(Control of Provision of Services) Ordinance (Cap. 526).  Please explain the
rationale for creating this offence and fixing the penalty at a fine of $100,000 and
imprisonment for 6 months.

Clauses 8 and 30

5. Clause 8 provides for the circumstances under which an operator of a
facility has to require an operation permit.  It is modelled on section 16 of the
Australian Act with some variation in wording.  Under clause 8(1) of the bill, the
words "in all the circumstances of the case, a reasonable person would conclude that"
are added.  Could you please explain the rationale for adding these words?
  
6. Under section 77 of the Australian Act, if a person "intentionally or
recklessly" produces Schedule 1 chemicals without, or otherwise than in accordance
with a permit, commits an offence.  It is noted that under clause 30(1)(b) of the bill,
the words "intentionally or recklessly" are omitted.  Is there any special reason for
omitting the mens rea element from the offence under clause 30?

Clauses 13 and 31

7. Under clauses 13 and 31, if a person fails to comply with a notice from
the Director without reasonable excuse, he is liable on conviction to a fine of
$100,000 and to imprisonment for 1 year.  Section 22(3) of the U.K. Act provides for
two levels of penalty, one is on summary conviction and the other is on conviction on
indictment.  Should there be a provision for summary conviction with a lower
penalty?

Clause 14(1)(a)

8. A member of the Customs and Excise Service or an authorized officer
may enter and search any premises where a declared facility is located.  Is a search
warrant required?  "Declared facility" is defined to mean a Schedule 1, 2 or 3 facility
or any other chemical production facility.  At present, how many "any other chemical
production facilities" have been established in Hong Kong?

Clauses 28 and 34

9. Clause 28 is similar to section 32 of the U.K. Act except clause 28(2)(i)
and in clause 28(2)(c), the words "in the performance of duties imposed by this
Ordinance or" are added.  Please explain the purpose of the addition.

Clause 35

10. Under section 26 of the Import and Export Ordinance (Cap. 60), any
person who obstructs a member of the Customs and Excise Service or an authorized
officer in the exercise of his duties commits an offence and is liable on conviction to a
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fine of $10,000 and to imprisonment for 6 months.  Under section 14 of the Weapons
Ordinance (Cap. 217), the penalty for a similar offence is fixed at a fine of $3,000 and
to imprisonment for 6 months.  Is there any reason for the fine to be fixed at
$100,000 for a similar offence in the bill?  Further, would the Administration
consider adding the word "wilfully" before the word "obstructs" as in clause 33(1)(c)
of the bill?
  
Schedule 1 - The Convention

11. Is Schedule 1 the latest version of the Convention?  I have checked the
web site of the Convention and noted that in Part VI of the Verification Annex to the
Convention, a new paragraph 5bis. is added: "[F]or quantities of 5 milligrams or less,
the Schedule 1 chemical saxitoxin shall not be subject to the notification period in
paragraph 5 if the transfer is for medical/diagnostic purposes.  In such cases, the
notification shall be made by the time of transfer."  Is Hong Kong obliged to enact
this provision?

12. With regard to the Chinese version, some typographical errors are noted.

(a) On p. C1350 of the blue bill, under section 38(c), should the term be "支
助" and not"資助"?

(b) On the content page of the Verification Annex under Part VIII (p.
C1388), should "的制度" be added after "設施"?

(c) On p. C1410, under paragraph 46, should the term be "異議" and not
"導議"? and

(d) On p. C1470, under Part VI, paragraph A2(d), should it be "任何㆒年"
and not "任㆒年"?

13. The marked-up copies are enclosed herewith for your easy reference.

14. I would be grateful if you could let me have a reply to my second letter
dated 24 April 2002 as well as this letter in both English and Chinese by the end of
September 2002.

Yours sincerely,

(Anita HO)
Assistant Legal Adviser

Encl.
c.c. Department of Justice (Attn: Mr. Geoffrey FOX, SALD and

  Ms Marie SIU, SGC)
 LA
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