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Commerce, Industry and Technology Bureau 6 August 2002
(Attention: Ms Ellen Choy,

Secretary for Commerce, Industry and BY FAX & BY POST

Technology, Principal Assistant Secretary) Fax No. : 2877 5650
Level 29 One Pacific Place Total no. of page(s) : (7)
88 Queensway
Hong Kong
Dear Ms Choy,

Chemical Weapons (Convention) Bill

| refer to the above bill and the paper "Comparison of the Chemical
Weapons (Convention) Bill to the Australian Chemical Weapons (Prohibition) Act
1994 and the UK Chemical Weapons Act 1996" (L C Paper No. CB(1)2206/01-02 (01))
and would like to seek your clarification on the following.

Clauses 5 and 29

2. Clause 5(f) of the bill provides that "[N]o person shall assist, encourage
or induce, in any way, anyone to engage in any activity prohibited under the
Convention”. The wording of this provision is not exactly the same as Article 1(d)
of the Convention nor section 12(e) of the Australian Act. The United Kingdom
which enacted the Chemical Weapons Act two years later than Australia did not have
asimilar provision. Could you please explain the purpose of clause 5(f) and list out
the activities that are prohibited under the Convention?

3. Whilst clause 5 states the acts that are to be prohibited, clause 29
provides for the penalty and the defence in connection with clause 5. Under clause
29(2) of the bill, it is a defence for a person charged with an offence under clause 5(a),
(b), (c) or (d) to prove that he neither knew nor suspected that the article was a
chemical weapon. Why is the defence provision not applicable to clause 5(e) and

67
Clauses 7 and 29(4)

4, Under clauses 7 and 29(4), a person commits an offence if he finds an
article which he believes may be a chemical weapon and he fails to notify a member
of the Customs and Excise Service or an authorized officer. There is no such



corresponding provision in the U.K. Act. Nor is there a similar offence in the
Biological Weapons Ordinance (Cap. 491) and the Weapons of Mass Destruction
(Control of Provision of Services) Ordinance (Cap. 526). Please explain the
rationale for creating this offence and fixing the penalty at a fine of $100,000 and
imprisonment for 6 months.

Clauses 8 and 30

5. Clause 8 provides for the circumstances under which an operator of a
facility has to require an operation permit. It is modelled on section 16 of the
Australian Act with some variation in wording. Under clause 8(1) of the bill, the
words "in al the circumstances of the case, a reasonable person would conclude that"
areadded. Could you please explain the rationale for adding these words?

6. Under section 77 of the Australian Act, if a person “intentionaly or
recklessly" produces Schedule 1 chemicals without, or otherwise than in accordance
with a permit, commits an offence. It is noted that under clause 30(1)(b) of the bill,
the words "intentionally or recklessly" are omitted. Is there any special reason for
omitting the mens rea element from the offence under clause 30?

Clauses 13 and 31

7. Under clauses 13 and 31, if a person fails to comply with a notice from
the Director without reasonable excuse, he is liable on conviction to a fine of
$100,000 and to imprisonment for 1 year. Section 22(3) of the U.K. Act provides for
two levels of penalty, one is on summary conviction and the other is on conviction on
indictment. Should there be a provision for summary conviction with a lower
penalty?

Clause 14(1)(a)

8. A member of the Customs and Excise Service or an authorized officer
may enter and search any premises where a declared facility is located. Is a search
warrant required? "Declared facility” is defined to mean a Schedule 1, 2 or 3 facility
or any other chemical production facility. At present, how many "any other chemical
production facilities' have been established in Hong Kong?

Clauses 28 and 34

9. Clause 28 is similar to section 32 of the U.K. Act except clause 28(2)(i)
and in clause 28(2)(c), the words "in the performance of duties imposed by this
Ordinance or" areadded. Please explain the purpose of the addition.

Clause 35

10. Under section 26 of the Import and Export Ordinance (Cap. 60), any

person who obstructs a member of the Customs and Excise Service or an authorized
officer in the exercise of his duties commits an offence and is liable on conviction to a



fine of $10,000 and to imprisonment for 6 months.  Under section 14 of the Weapons
Ordinance (Cap. 217), the penalty for asimilar offence is fixed at afine of $3,000 and
to imprisonment for 6 months. Is there any reason for the fine to be fixed at
$100,000 for a similar offence in the bill? Further, would the Administration
consider adding the word "wilfully" before the word "obstructs" as in clause 33(1)(c)
of the bill?

Schedule 1 - The Convention

11. Is Schedule 1 the latest version of the Convention? | have checked the
web site of the Convention and noted that in Part VI of the Verification Annex to the
Convention, a new paragraph 5bis. is added: "[F]or quantities of 5 milligrams or less,
the Schedule 1 chemical saxitoxin shall not be subject to the notification period in
paragraph 5 if the transfer is for medical/diagnostic purposes. In such cases, the
notification shall be made by the time of transfer.” Is Hong Kong obliged to enact
this provision?

12. With regard to the Chinese version, some typographical errors are noted.

(&  Onp. C1350 of the blue bill, under section 38(c), should the term be "<
21" and not" ¥ " ?

(b)  On the content page of the Verification Annex under Part VIII (p.
C1388), should "F‘gfﬁﬂ A" be added after "F%;g;g--?

(¢)  On p. C1410, under paragraph 46, should the term be "£!Z" and not
"iE="? and

(d)  Onp. C1470, under Part VI, paragraph A2(d), should it be "= ff— ="
and not "=~ #"?

13. The marked-up copies are enclosed herewith for your easy reference.

14. | would be grateful if you could let me have a reply to my second letter
dated 24 April 2002 as well as this letter in both English and Chinese by the end of
September 2002.

Yours sincerely,

(AnitaHO)
Assistant Legal Adviser
Encl.
c.c. Department of Justice (Attn: Mr. Geoffrey FOX, SALD and
Ms Marie SIU, SGC)
LA
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CHEMICAL WEAPONS (CONVENTION) BILL : i -~ 351
1

(¢) Provide administrative and technical support to the Conference, the Executive C‘Jil
and subsidiary organs;

(d) Address and receive communications on behalf of the Organization to and from States
Parties on matters pertaining to the implementation of this Convention;

(e) Provide technical assistance and technical evaluation to States Parties in the
implementation of the provisions of this Convention, including evaluation of scheduled
and unscheduled chemicals.

The Technical Secretariat shall:

(a) Negotiate aircements or arrangements relating to the implementation of verification
activities with States Parties, subject to approva! by the Executive Council;

(b)) Not later than 180 days after entry into force of this Convention, coordinate the
establishment and maintenance of permanent stockpiles of emergency and humanitarian
assistance by States' Parties in accordance with Article X, paragraphs 7(b) and (c). The
Technical Secretariat may inspect the items maintained for serviceability. Lists of items
to be stockpiled shall be considered and approved by the Conference pursuant to
paragraph 21(i) above;

(¢) Administer the voluntary fund referred to in Article X, compile declarations made by the
States Parties and register, when requested, bilateral agreements concluded between
States Parties or between a State Party and the Organization for the purposes of
Article X.

The Technical Secretariat shall inform the Executive Council of any problem that has arisen
with regard to the discharge of its functions, including doubts, ambiguities or uncertainties
about compliance with this Convention that have come to its notice in the performance of its
verification activities and that it has been unable to resolve or clarify through its consultations
with the State Party concerned.

The Technical Secretariat shall comprise a Director-General, who shall be its head and chief
administrative officer, inspectors and such scientific, technical and other personnel as may be
required.

The Inspectorate shall be a unit of the Technical Secretariat and shall act under the
supervision of the Director-General.

The Director-General shall be appointed by the Conference upon the recommendation of the
Executive Council for a term of four years, renewable for one further term, but not thereafter.

The Director-General shall be responsible to the Conference and the Executive Council for
the appointment of the staff and the organization and functioning of the Technical
Secretariat, The paramount consideration in the employment of the staff and in the
determination of the conditions of service shall be the necessity of securing the highest
standards of efficiency, competence and integrity. Only citizens of States Parties shall serve as
the Director-General, as inspectors or as other members of the professional and clerical staff,
Due regard shall be paid to the importance of recruiting the staff on as wide a gcoimphical
basis as possible. Recruitment shall be guided by the principle that the stafT shall be kept to a
minimum necessary for the proper discharge of the responsibilities of the Technical
Secrgtariat.

The Director-General shall be responsible for the organization and functioning of the
Scientific Advisong Board referred to in paragraph 21(k). The Director-General shall, in
consultation with States Parties, appoint members of the Scientific Advisory Board, who shall
serve in their individual capacity. The members of the Board shall be appointed on the basis
of their expertise in the particular scientific fields relevant to the implementation of this
Convention. The Director-General may also, as appropriate, in consultation with members of
the Board, establish temporary working groups of scientific experts to provide
recommendations on specific issues. In regard to the above, States Parties may submit lists of
experts to the Director-General.
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CHEMICAL WEAPONS (CONVENTION) BILL . 1411

Communications . .J

44. Inspectors shall have the right throughout the in-country period to communicate with the
Headquarters of the Technical Secretariat. For this purpose they may use their own, duly
certified, approved equipment and may request that the mspeclecr State Party or Host State
Party provide them with access to other telecommunications. The inspection team shall have
the right to use its own two-way system of radio communications between personnel
patrolling the perimeter and other members of the inspection team.

Inspection team and inspected State Party rights

45. The inspection team shall, in accordance with the relevant Articles and Annexes of this
Convention as well as with facility agreements and procedures set forth in the inspection
manual, have the right to unimpeded access to the inspection site. The items to be inspected
will be chosen by the inspectors.

46. Inspectors shall have the right to interview an facility personnel in the presence of
representatives of the inspected State Parly with the purpose of establishing relevant facts.
Inspectors shall only request information and data which are necessary for the conduct of the
inspection, and the inspected State Party shall furnish such information upon request. The
inspected State Party shall have the right to object to questions posed to the facility personnel
if those questions are deemed not relevant to the inspection. If the head of the inspection team
objects and states their relevance, the questions shall be provided in writing to the inspected
State Party for reply. The inspection team may note any refusal to permit interviews or to
allow questions to be answered and any explanations given, in that part of the inspection
report that deals with the cooperation of the inspected State Party.

47. Inspectors shall have the right to inspect documentation and records they deem relevant to the
conduct of their mission.

48. Inspectors shall have the right to have photographs taken at their request by representatives
of the inspected State Party or of the inspected facility. The capability to take instant
development photographic prints shall be available. The inspection team shall determine
whether photographs conform to those requested and, if not, repeat photographs shall be
taken. The inspection team and the inspected State Party shall each retain one copy of every
photograph.

49. The representatives of the inspected State Party shall have the right to observe all verification
activities carried out by the inspection team.

50. The i:lessected State Party shall receive copies, at its request, of the information and data
gathered about its facility(ies) by the Technical Secretariat.

51. Inspectors shall have the right to request clarifications in connection with ambiguities that
arise during an inspection, Such requests shall be made promptly through the representative
of the inspected State Party. The representative of the inspected State Party shall provide the
inspection team, during the inspection, with such clarification as may be necessary to remove
the ambiguity. If questions relating to an oblject or a building located within the inspection site
are not resolved, the object or building shall, if requested, be phologr:shed for the purpose of
clarifying its nature and function. If the ambiguity cannot be removed during the inspection,
the inspectors shall notify the Technical Secretariat immediately, The inspectors shall include
in the inspection report any such unresolved question, relevant clarifications, and a copy of
any photographs taken.

Collection, handling and analysis of samples

52. Representatives of the inspected State Party or of the inspected facility shall take samples at
the request of the inspection team in'the presence of inspectors. If so agreed in advance with
the representatives of the inspected State Party or of the inspected facility, the inspection team
may take samples itself. ‘
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CHEMICAL WEAPONS (CONVENTION) BILL CI4R

PART VI

ACTIVITIES NOT PROHIBITED UNDER THIS CONVENTION
IN ACCORDANCE WITH ARTICLE V1

REGIME FOR SCHEDULE 1 CHEMICALS AND FACILITIES
v RELATED TO SUCH CHEMICALS

A. GENERAL PROVISIONS

1. A State Part shall not produce, acquire, retain’ or use Schedule | chemicals outside the
territories of States Partics and shall not transfer such chemicals outside its territory except to

another State Party.

A State Party shall not produce, acquire, retain, transfer or use Schedule | chemicals unless:

(a) Th; chemicals are applied to research, medical, pharmaceutical or protective purposes;
an

(b) The types and quantities of chemicals are strictly limited to those which can be justified
for such purposes; and

(¢) The aggregate amount of such chemicals at any given time for such purposes is equal to
or less than 1 tonne; and... .

(d) The aggregate amount for such purposes acquired by a State Party in any year through
production, withdrawal from chemical weapons stocks and transfer is equal to or less
than 1 tonne, .

B.. TRANSFERS

3. A State Party may transfer Schedule 1 chemicals outside its territory only to another State
Party and only for research, medical, pharmaceutical or protective purposcs in accordance
with paragraph 2. .

4. Chemicals transferred shall not be retransferred to a third State.

5. Not less than 30 days before any transfer to another State Party both States Parties shatl

*notify the Technical Secretariat of the transfer.
6. Each State Panz shall make a detailed annual declaration regarding transfers during the
previous year. The declaration shall be submitted not later than 90 days after the end of that
ear and shall for each Schedule | chemical that has been transferred include the following
information:
(a) The chemical name, structural formula and Chemical Abstracts Service registry number,
if assigned;
(b) The quantity acquired from other States or transferred to other States Parties, For cach
transfer the quantity, recipient and purpose shall be included.

C. 'bPRODPﬂlQN

General principles for production

7. Each State Party, during production under paragraphs 8 to 12, shall assign the highest
priority to ensuring the safety of people and to protecting the environment. Each State Party
shall conduct such production in accordance with its national standards for safety and

emissions.



