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Clerk to Bills Committee

(Attn: Ms Connie Szeto)

Bills Committee on Copyright (Amendment) Bill 2001
Legislative Council Building

8 Jackson Road

Central

Hong Kong

Dear Ms Szeto,
Bills Committee on Copyright (Amendment) Bill 2001
Follow-up to meeting on 10 December 2002

and meeting on 15 January 2003

I refer to your letter of 12 December 2002 on the subject and set
out below our responses to the follow-up issues.

the use of computer software

2. _ Members asked the Administration to consider removing civil
liability of end-users arising from violation of geographical restriction in the
end-user licence agreement. After careful consideration on Members’ views,
we maintain our view that the liability should not be removed. A complete
removal of the civil liability means an intervention into a private contract
between the copyright owner and the end-user. This is a very serious matter
and should be treated with care and full justification. In the current case, we
consider that the removal may not be fully justified at this stage, since no
evidence of a practice of inserting geographical restriction to circumvent the
purpose of the Bill is found in the market now.



3. Members and Assistant Legal Adviser suggested 1mprovements
to the drafiing of CSAs for the new sections 35A(3), (3A) and 118A(1)(a).
Having regard to these suggestions and taken the opportunities to re-examine
other CSAs, we propose a set of revised draft CSAs attached at the Annex.
The revisions made are textual and technical in nature to simplify the drafting
without changing the legal effect of the provisions.

l l Rills Commi . 15 2003

4. QOur attendance for the meeting on 15 January 2003 will be as

follows :

Mr Kenneth Mak Deputy Secretary for Commerce, Industry

Bigs4i Y and Technology (Commerce and Industry)
TEHEBEBERMER(THE)

Mr Donald Chen Principal Assistant Secretary for Commerce, Industry

BRFEEE and Technology (Commerce and Industry)
ITEHERAEFEFEIERERCH)

Ms Pancy Fung Assistant Director for Intellectual Property

by Uil - m MAERERER

Ms Maria Ng Senior Solicitor, Intellectual Property Department

RE\sF2t MAERE SR

Mr Jonothan Abbott Senior Assistant Law Draftsman, Department of

BRI S Justice N )
BREFSRITAEEHES

Mr Sunny Chan Senior Government Counsel, Department of Justice

BRITH L BB F SR BATEE

MrY K Tam Senior  Superintendent, Intellectual  Property

ELh L v Investigation Bureau, Customs and Excise
Department

BRI R A SR



c.C.

L

Yours sincerely,

( Laura T:Lc;f

for Secretary for Commerce, Industry and Technology

IPD (Attn: Miss Pancy Fung and Miss Maria Ng)
D of J (Attn: Mr Jonothan Abbott and Mr Sunny Chan)
C&ED (Attn: Mr Y K Tam)



Annex
REVISED DRAFT

COPYRIGHT (AMENDMENT) BILL 2001

COMMITTEE STAGE

Industry and Technology
Clause Amendment Proposed
1(2) By deleting "Secretary for Commerce and Industry" and

substituting "Secretary for Commerce, Industry and

Technology".

3 In proposed section 35A —
{a)  in subsection (2)(b), by deleting "subsection (3)"
and substituting "subsections (3), (3A) and (3B)";
(b) by deleting subsection (3) and substituting —

“(3) A copy of a feature film that is
embodied in an article is not a copy of an
associated work for the purposes of
subsection (2) if —

(a)  the copyisacopyofa
feature film in its
entirety or substantially
in its entirety; or

(b)  where the copy is a
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copy of part of a feature

film —

(i) all those parts of
the feature film
copies of which
are embodied in
the article
together
constitute the
feature film in its
entirety or
substantially in
its entirety; or

(i)  the viewing time
of all those parts
of the feature
film copies of
which are
embodied in the
article—when-
wiewed-as-
artiele; 1s more
than 15 minutes
n aggregate.

(3A) A copy of a television drama
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that is embodied in an article is not a copy of

an associated work for the purposes of

subsection (2) if —

(a)

(b)

the copy is a copy of a

television drama in its

entirety or substantially

in its entirety; or

where the copy is a

copy of part of a

television drama —

®

(i1)

all those parts of
the television
drama copies of
which are
embodied in the
article together
constitute the
television drama
in its entirety or
substantially in
its entirety; or
the viewing time
of all those parts
of the television
drama copies of

which are
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embodied in the

article;when-

viewed-as

article; 1s more

than 10 minutes

in aggregate,
and in paragraphs (a) and {b)(1), reference to
a television drama, in the case of a television
drama comprising one or more episodes, is a
reference to an episode of the television
drama.

(3B) A copy of a musical sound
recording er-a-mrusieal-visualrecording that
1s embodied in an article is not a copy of an
associated work for the purposes of
subsection (2) if the economic value of the
article is predominantly attributable to —

(a)  the economic value of
the copy, as embodied
in the article; or

(b)  where copies of more

than 1 musical sound

recording saeh-wescare
embodied in the article,

the combined economic
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value of all such copies,

as embodied in the

{a) __ the econonic value of

h by, as emmbaodi
in_the article; or

(b}  where copies of more
than 1 musical visual
recording are embodied

in the article, the

mbined nomi

value of all such copies,

as embodied in the

(c)  insubsection (4) —
(1)  in the definition of "feature film", by deleting_

everything after "a film" and substituting "of the

minl

kind commonly known as a movie;"“era

“EEIE!E-ISi O3 EIFEFH aH;



(b)

(i)

(iii)

(iv)
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in the definition of "musical visual
recording”, by deleting everything after
"film" and substituting "with an
accompanying sound-track, the whole or a
predominant part of which sound-track
consists of a musical work and any related
literary work;";
by adding -

""television drama" (il g0 80 &

£%) means a film of the kind
commonly known as a

television drama."

in the Chinese text, in the definition of "3 4
B2 8", by deleting the semicolon and

substituting a full stop.

In proposed section 118A(1), by deleting ", section

60 and 61 have effect subject to the following

modifications, namely".

By deleting proposed section 118A(1){a) and

substituting —

"(a) a person is a lawful user of a

computer program for the purposes of
sections 60 and 61 if he has a
contractual right to use the program in

any place in or outside Hong Kong,



(a)

(b)
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and section 60(2) shall have effect

accordingly; and".

In proposed section 199A(1), by deleting the
definition of "copy of an associated work" and
substituting —
""copy of an associated work" (FHFEE{EALE
B4 5 has the same meaning as in

section 35A;3".

In proposed section 199A(2), by deleting "no
proceedings for an offence under section 118(1)
committed before that commencement shall be
instituted or continued" and substituting "no person
shall be liable to conviction for an offence under
section 118(1) committed before that
commencement".

In proposed section 199A(3), by deleting "no
proceedings for an offence under section 118(1)
committed before that commencement shall be
mstituted or continued” and substituting "no person
shall be hiable to conviction for an offence under
section 118(1) committed before that commencement

in either of the following cases, that is to say".
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(d)  Inproposed section 199B(1), by deleting the
definition of "copy of an associated work" and
substituting —

""copy of an associated work" (AR E N
#45) has the same meaning as in

section 35A;".



