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Hong Kong Group Asian Patent Attorneys Association
Comments on the Copyright (Amendment) Bill 2001

General Comments

We are of the view that all civil and criminal liabilities under the Copyright Ordinance
against parallel importation of and dealing in copyright works should be removed.  We
believe that there should be an “all or none” approach so that all types of copyright work will
be treated equally.  As such, we do not support the amendments in the sense that parallel
importation of films and musical sound recording or musical visual recording will continue to
attract both civil and criminal liabilities.

Specific Comments

Section 35A(3) – In relation to a feature film, we see the threshold of the duration of the film
as more than 20 minutes as arbitrary.  For television programs that are allocated with 30-
minutes time slots for broadcast, the actual airtime without intervening commercials may
only be slightly more than 20 minutes.  Similar consideration is valid for documentary and
short movies.  We believe that the same test for musical sound recording or musical visual
recording should be applied in relation to feature film, i.e. whether the economic value of the
article is predominantly attributable to the economic value of the copy of the associated work
embodied in the article.

Section 118A(1) – It should be noted that Section 118(1) deals with different kinds of
infringing acts that will attract criminal liability.  The wording of Section 118A should be
clarified to ensure that the copies or adaptation (see further discussion relating to adaptation
below) made under Sections 60 and 61 will only be considered as non-infringing copies in
relation to imports into Hong Kong and possession in the business environment and not
otherwise.  For instance, where a person makes for sale or hire a back up copy (that might be
lawfully made under Section 60) without the authority of the copyright owner, that copy
should still be considered as an infringing copy for the purposes of Section 118(1)(a).

Section 118A(1)(a) – The wording of this sub-section is ambiguous.  It is not clear how a
person can have “a contractual right” to use a parallel imported program when “that
contractual right is subject to terms that have the effect of restricting or prohibiting the use of
the program in Hong Kong”.   Under that contract, such person simply has no “contractual
right” to use the program that is parallel imported into Hong Kong in the first place.

We also suggest that clear wording should be used to clarify that the contractual restriction or
prohibition that section 118(A) covers is purely relating to territorial restriction or
prohibition, and not other restriction or prohibition relating to the use of the program in
general.

We note that Section 60 (3) allows the copyright owner and user of a computer program to
disallow the making of back-up copy for the purposes of lawful use by agreement.  The
Government may consider taking this opportunity to clarify whether the parties may also by
agreement disallow the copying or adaptation of a program under Section 61.
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Section 118A(1)(b) – Section 61 allows a lawful user of a copy of the computer program to
copy or adapt the program without infringing the copyright in the program if the copying or
adapting is necessary for his lawful use.

By virtue of the amendments under Section 118A, a lawful user may also adapt a copy of an
associated work under Section 118A(1)(b).

However, since the term “adaptation” in relation to computer program and other types of
works has been defined in Section 29(3), Section 118A(1)(b) should be clarified to ensure
that the right to make adaptation, even if necessary for the lawful use of a lawful user, is not
extended in a way that will affect the copyright owner’s exploitation of the associated work
(e.g. translation of the associated work).






