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Dear Miss So,

Mandatory Provident Fund Schemes (Amendment) Bill 2002

I am scrutinizing the above Bill with a view to advising Members and
should be grateful if you would clarify the following matters:

Clause 5 - proposed section 10A

After the Mandatory Provident Fund Schemes Authority (MPFA) has completed a
review of the minimum and maximum levels of relevant income, is MPFA required
to publish the results of the review and, if so, by what means?  Should provisions be
made to cover this?

Clause 9 - proposed section 34B

In the light of the amendments proposed for restructuring of registered schemes,
should consequential amendments be made to items 10 and 11 of Schedule 6 to the
Mandatory Provident Fund Schemes Ordinance (Cap. 485)?

Clause 11 - proposed section 43B

(a) In proposed section 43B(3), what is the reason for proposing a daily fine of
$500 for each day on which the offence is continued after conviction therefor
(my emphasis)?   The way it is drafted appears to suggest that a daily fine can
only be imposed for an offence which continues after the date of conviction.
Does this reflect the Administration's intention?  If it is intended that the court
should have the power to impose a fine if the offence continues from the date
of the offence to the date of conviction, should the provision be amended to
read "a daily fine of $500 for each day on which the offence continues".  In
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fact, this is the version adopted in other existing legislation where a daily fine
is provided for continuing offences.

(b) The use of "may" in proposed section 43B(4) appears to suggest that there
may be another time limit for prosecution apart from the one proposed in the
section.  Does this reflect the Administration's intention?  If so, what is the
other time limit(s)?  Would it be clearer if the provision is amended to the
effect that proceedings shall be instigated within 6 months of the commission
of the offence, or within 6 months after the offence is discovered by, or comes
to the notice of, the Authority, whichever is the later?  Please see a similar
provision in existing legislation, for example, section 22 of the Drug
Dependant Persons Treatment and Rehabilitation Centres (Licensing)
Ordinance (Cap. 566).

Section 16 of the Schedule to the Bill

(a) In proposed section 150A of the Mandatory Provident Fund Schemes
(General) Regulation (Cap. 485 sub. leg.) ("the General Regulation"), when
should the new employer give written notice of the election to the trustee
concerned?  Should provisions be made to cover this?

(b) Proposed section 150A(b) refers to "the trustee of the last-mentioned
scheme".  Does this mean the scheme to which the employee's accrued
benefits in a scheme are to be transferred?  The meaning of this provision
appears to be ambiguous especially when it is read together with the Chinese
text.  The Chinese text refers to the trustee of the scheme mentioned in
paragraph (a) of the section.  However, the Chinese text of paragraph (a)
contains two references to "scheme".  Please improve the drafting of the
provision to achieve clarity and consistency in both the English and Chinese
texts.  You may consider using the terms "transferee trustee" and "transferor
trustee" as these are defined terms in Part XII of the General Regulation.

Section 20 of the Schedule to the Bill

(a) In proposed section 2(3) of Schedule 1 to the General Regulation, should "of
this Schedule" be added after "section 6(b)(i), (ii) or (iii)" to make a
distinction between sections in the Schedule to, and sections in, the General
Regulation.  Please refer to sections 3(2)(b) and 6(a) of Schedule 1 to the
General Regulation where such distinction is made.

(b) Under proposed section 2(5) and (6) and section 11(3B) and (3C) of Schedule
1 to the General Regulation, MPFA may impose or amend conditions on the
investment of the funds of a constituent fund.  Can an approved trustee lodge
an appeal against the decision of MPFA to impose or amend such conditions?
If so, please make consequential amendments to Schedule 6 to the Mandatory
Provident Fund Schemes Ordinance (Cap. 485).
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Section 21 of the Schedule to the Bill

(a) The existing section 5(b) of Schedule 3 to the General Regulation provides
that the custodian agreement must require the scheme to be indemnified by the
custodian for "any losses attributable to fraudulent, dishonest or negligent acts
or omissions committed by delegates of the custodian to the same extent as if
the custodian had committed those acts or omissions itself".  The proposed
amendment to replace "any losses" by "direct losses" would have the effect of
limiting the scope of the indemnity provided by the custodian.  Please explain
why such limitation is proposed.

(b) If it is intended that the custodian should indemnity the scheme for "direct
losses" only, should the reference be "any direct losses" to make the drafting
of proposed section 5(b) consistent with that of section 5(a) of Schedule 3?

Chinese text

My comments on the Chinese text of the Bill are marked up on the attached pages
for your consideration.

I would appreciate it if you would let me have your reply in both
languages preferably on or before the Bills Committee meeting on 3 June 2002.

Yours sincerely,

(Connie Fung)
Assistant Legal Adviser

Encl.
c.c. DoJ (Attn:  Mr Geoffrey FOX, SALD and Ms Marie SIU, SGC)
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