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Secretary for Financial Services 30 May 2002

(Attention: Miss Patricia So, AS(RS))

Financial Services Bureau

18/F Tower | Admiralty Centre

18 Harcourt Road BY FAX

Hong Kong Fax No. : 2294 0460
Total no. of pages: (10)

Dear Miss So,
Mandatory Provident Fund Schemes (Amendment) Bill 2002

| am scrutinizing the above Bill with a view to advising Members and
should be grateful if you would clarify the following matters:

Clause 5 - proposed section 10A

After the Mandatory Provident Fund Schemes Authority (MPFA) has completed a
review of the minimum and maximum levels of relevant income, isMPFA required
to publish theresults of thereview and, if so, by what means? Should provisions be
made to cover this?

Clause 9 - proposed section 34B

In the light of the amendments proposed for restructuring of registered schemes,
should consequential amendments be made to items 10 and 11 of Schedule 6 to the
Mandatory Provident Fund Schemes Ordinance (Cap. 485)?

Clause 11 - proposed section 43B

(8 In proposed section 43B(3), what is the reason for proposing a daily fine of
$500 for each day on which the offence is continued after conviction therefor
(my emphasis)? Theway it is drafted appears to suggest that a daily fine can
only be imposed for an offence which continues after the date of conviction.
Doesthisreflect the Administration'sintention? If it isintended that the court
should have the power to impose afine if the offence continues from the date
of the offence to the date of conviction, should the provision be amended to
read "a daily fine of $500 for each day on which the offence continues’. In



(b)

fact, thisisthe version adopted in other existing legislation where adaily fine
is provided for continuing offences.

The use of "may" in proposed section 43B(4) appears to suggest that there
may be another time limit for prosecution apart from the one proposed in the
section. Does this reflect the Administration's intention? If so, what is the
other time limit(s)? Would it be clearer if the provision is amended to the
effect that proceedings shall be instigated within 6 months of the commission
of the offence, or within 6 months after the offence is discovered by, or comes
to the notice of, the Authority, whichever is the later? Please see a similar
provision in existing legidation, for example, section 22 of the Drug
Dependant Persons Treatment and Rehabilitation Centres (Licensing)
Ordinance (Cap. 566).

Section 16 of the Schedule to the Bill

(@

(b)

In proposed section 150A of the Mandatory Provident Fund Schemes
(Genera) Regulation (Cap. 485 sub. leg.) ("the General Regulation™), when
should the new employer give written notice of the election to the trustee
concerned? Should provisions be made to cover this?

Proposed section 150A(b) refers to "the trustee of the last-mentioned
scheme". Does this mean the scheme to which the employee's accrued
benefits in a scheme are to be transferred? The meaning of this provision
appears to be ambiguous especially when it is read together with the Chinese
text. The Chinese text refers to the trustee of the scheme mentioned in
paragraph (@) of the section. However, the Chinese text of paragraph (a)
contains two references to "scheme". Please improve the drafting of the
provision to achieve clarity and consistency in both the English and Chinese
texts. You may consider using the terms "transferee trustee" and "transferor
trustee” asthese are defined termsin Part XII of the General Regulation.

Section 20 of the Schedule to the Bill

(@

(b)

In proposed section 2(3) of Schedule 1 to the General Regulation, should " of
this Schedule” be added after "section 6(b)(i), (ii) or (iii)" to make a
distinction between sections in the Schedule to, and sections in, the General
Regulation. Please refer to sections 3(2)(b) and 6(a) of Schedule 1 to the
General Regulation where such distinction is made.

Under proposed section 2(5) and (6) and section 11(3B) and (3C) of Schedule
1 to the General Regulation, MPFA may impose or amend conditions on the
investment of the funds of a constituent fund. Can an approved trustee lodge
an appeal against the decision of MPFA to impose or amend such conditions?
If so, please make consequential amendments to Schedule 6 to the Mandatory
Provident Fund Schemes Ordinance (Cap. 485).



Section 21 of the Schedule to the Bill

(@ The existing section 5(b) of Schedule 3 to the General Regulation provides
that the custodian agreement must require the scheme to be indemnified by the
custodian for "any losses attributabl e to fraudulent, dishonest or negligent acts
or omissions committed by delegates of the custodian to the same extent as if
the custodian had committed those acts or omissions itself". The proposed
amendment to replace "any losses" by "direct losses" would have the effect of
limiting the scope of the indemnity provided by the custodian. Please explain
why such limitation is proposed.

(b) If it isintended that the custodian should indemnity the scheme for "direct
losses" only, should the reference be "any direct losses" to make the drafting
of proposed section 5(b) consistent with that of section 5(a) of Schedule 3?

Chinese text

My comments on the Chinese text of the Bill are marked up on the attached pages
for your consideration.

| would appreciate it if you would let me have your reply in both
languages preferably on or before the Bills Committee meeting on 3 June 2002.

Yours sincerely,

(Connie Fung)
Assistant Legal Adviser

Encl.
c.c. DoJ(Attn: Mr Geoffrey FOX, SALD and Ms Marie SIU, SGC)
LA



Cs48 €2002 4T3 BITE ARG 3B (IEAT) HE 250

“C1A) 5.4 I BHR B - SRR BT A T 00 5 38 L R 45
i SRR ATV B ATE0 8+ AR 45
(@) (ISR 3 AT R ST 55 (1) 20 32 08 B 6 4096 2 0 1 2

,, EOWRERR L B0 . R

(B) (VIR AT BT R LI S0 (1) 250 3% 1R Lo 2 S 0 21 000

3 T (1) 3 R PR K i
g-yﬁnmmmm&mmammeMﬁﬁgﬁmﬂ&mm

4. EEIRAREAACEMTEHEY R

5 TA R TR
(a) BERREE () kG A—
“N iR A (BR R ARSI MITEM—
(@) RER VR > BERBRIBE Q0) 3% RE AL
Mﬁ’a"ﬁl?ﬂﬂﬁﬂﬁ,tfﬁi‘fﬁlﬁﬁﬁﬁ":go Fi)‘é;El gz;ﬁ;%%
A MARTRER 9 AT B SR g
(B B IMA - BERGREBE (2N0) % WklEREEM
1l 7 R B 11 52 4 BT P 2 6 SR MR 45 30 R TE RG24
ﬁﬂ”ﬂflﬁfi— H R IR e 3R BT B A B A B 1R thdn
by 1EHS (10) Fhep——
Gy 78 PR Mg - BERR (b) BRI
“hy () MITEMARZR A A BIREES GRIFE RS W
B o S0 0 A5 B0 1) S %4 B 3 T R
AL 1505 BRI, » 0030 A AT fop A7 BN

The ﬁflﬂlx text Atﬁm t Meack prool?
not each q, fhe prrieds " wTbit

.

1 He Mnayuyj «J/ﬁfo&m & e
& Boonin (}xf, (’(W M’k"
bytty Goxh watcl

e

MANDATORY PROVIDENT FUND SCHEMES , C549'
(AMENDMENT) BILL 2002

“(1A) Every employer of a relevant employee must take “all
practicable steps to ensure that, after the expiration of the permitted
period—

(@) if the employer has complied with subsection (1) in respect
of the employes, the employee continues to be a member of
a registered scheme throughout his employment with that
employer;

(b) if the employer has not complied with subsection (1) in
respect of the employee, the employee becomes a member of
a registered scheme and thereafter continues to be a member
of a registered scheme throughout his employment with that
employer.”.

Employer and relevant employees required
to contribute to registered scheme

Section 7A is amended—
(@) by repealing subsection (7) and substituting—
“(7T) An employer must not, in respect of an employee
(not being a casual employee) whose wage period—

(a) is not more than 1 month, make a deduction
under subsection (2)(b) in respect of the
employee’s televant income earned for any
wage period that commences on or before the
30th day of employment after the relevant
time;

(b) is more than 1 month, make a deduction
under subsection (2)(b) in respect of the
employee’s relevant income earned for the
period commencing from the relevant time
and ending on the last day of the calendar
month in which the 30th day of employment
after the relevant time falls.”;

(b) in subsection (10)-—
(i) in the definition of “contribution period”, by repealing
paragraph (b) and substituting—
“(b) in relation to a relevant employee (not being a
casual employee) whose wage period—

(i) is not more than 1 month, means each period
for which the employer pays or should pay
relevant income to the employee, but does not
include any wage period commencing on or
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MANDATORY PROVIDENT FUND SCHEMES s €551
(AMENDMENT) BILL 2002

before the 30th day of employment after the
relevant time;

(i) is more than 1 month, means each period for
which the employer pays or should pay
relevant income to the employee, but does not
include the period commencing from the
relevant time and ending on the last day of
the calendar month in which the 30th day of
employment after the relevant time falls;
and”;

(i) in the definition of “relevant time”, by repealing “section
7(3).” and substituting “section 7(3);”;
(i) by adding—

“wwage period” (L¥}), in relation to an employee and
his employer, means the period for which the
employec is paid, or should be paid, relevant
income by the employer.”.

Section added
The following is added—

“10A. Authority to conduct review of minimum
and maximum levels of relevant income
every 4 years

(1) The Authority must, not less than once in every period of 4 years
beginning with the commencement of this section, conduct a review of the
minimum level of relevant income and the maximum level of relevant
income to ascertain whether or not there are grounds to amend Schedule
2 or 3 or Schedules 2 and 3.

(2} Without limiting the factors which the Authority may take into
account for the purposes of conducting a review mentioned in subsection
(1), the Authority must take into account—

(@) in respect of the minimum level of relevant income, 50 per
cent of the monthly median employment earnings prevailing
at the time of the review as compiled from the General
Household Survey conducted by the Census and Statistics
Department; and

“j
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MANDATORY PROVIDENT FUND SCHEMES . C553
(AMENDMENT) BILL 2002

() in respect of the maximum level of relevant income,
monthly employment earnings at 90th percentile of the
monthly employment earnings distribution prevailing at the
time of the review as compiled from the General Household
Survey conducted by the Census and  Statistics
Department.”.

Contributions to vest in scheme members
as accrued benefits

Section 12 is amended—
(@) in subsection (2), by adding “subsection (2A) and” after “Subject
to”;
(b) by adding—
“(2A) The reference to income or profits in subsection
(2) does not inctude interest derived from the placing on
deposit of—
{a) contributions or benefits—

(i) received by the approved trustee of a
registered scheme in respect of a member
of the scheme; and

(i) during the period that the payment of the
contributions or benefits into the
member’s account is pending;

(b) benefits—

(i) moved from a constituent fund; and

(ii) during the period that the investment of
the benefits into another constituent
fund is pending; and

(c) benefits—

(i) received from a constituent fund; and

(i) during the period that—

(A) withdrawal of the benefits from the
registered scheme concerned is
pending; or

(B) transfer of the benefits to another
registered scheme is pending.

(2B) Interest referred to in subsection (2A) must be
retained by the approved trustee of the registered scheme
concerned—
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MANDATORY PROVIDENT FUND SCHEMES s C555
(AMENDMENT) BILL 2002

(a) for the payment of any ‘administrative
expenses of the scheme; or
(b) as income of the scheme,
for the benefit of scheme members.”.

7. Certain amounts relating to severance

payments and long service payments
to be paid from accrued benefits

Section 12A is amended by adding—
“(6A) Where—

(a) subsection (6)(a) or (b) applies to a person;

(b) the new owner or associated company, as the case may be,
(“new employer”) has assumed the liability of the previous
owner or company (“previous employer™) for severance
payment or long service payment in respect of the person;

(¢) the new employer has agreed to recognize the person’s
length of employment with the previous employer for the
purposes of that severance payment or long service
payment; and -

(d) no accrued benefits held in a registered scheme in respect of
the person have been paid in accordance with this section to
the person or the previous employer,

then the new employer may elect, -in accordance with the regulations, to
have the accrued benefits of the person held in a contribution account in
that scheme transferred to an account in a registered scheme nominated
by the new employer.

(6B) Where a new employer has made an election under subsection
(6A), then, for the purposes of that election—

(@) section TA(7) shall not apply to the new employer; and

(b) paragraph (9) of the definition of “contribution period” in
section 7A(10) shall be construed as if it read as follows—

“(b) in relation to a relevant employee (not being a
casual employee), means each period for which the
employer pays or should pay relevant income to
the employee; and”.”.

8. Recovery of mandatory contributions
that are in arrears

Section 18(2) is amended by repealing “, not exceeding 20 per cent per
annum”.
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MANDATORY PROVIDENT FUND SCHEMES
(AMENDMENT) BILL 2002

C569

7. Participating empk to provide
statement to approved trustee

Section 123 is amended—
() in subsection (1), by adding “or periods™ after “contribution period”;
(b) in subsection (2)}—
(i) in paragraph (a), by
requires” after “period”;
(ii) in paragraphs (b), (¢), (4) and (¢), by adding “ot each of those periods, as the
case may be” after “that period”,

adding “or each of the contribution periods, as the case
J7-

8. Autliority to give participation certificates
to participating employers

Section 124(1) is repealed and the following substituted—
“(1) On being satisfied that— .
(a) an employer has complied with section 7(1) or 7(1A)(5) of the Ordinance; or
(b) an employer which has been previously issued a certificate under this section
has changed its name from that shown in the certificate,
the Authority must give to the employer, through the approved trustee of the registered
scheme in which the employer participates, a certificate (or, where paragraph (b} is applicable,
a new certificate showing the employer’s new mame) certifying that the employer is a
participating employer in the registered scheme specified in the certificate.”.

9. Contribution surcharge for, and report on,
failure to pay contributions

Section 134(4} and (5) is repealed and the following substituted— .
“(4)The contribution surcharge is an amount equal to 5 per cent of the amount of the
arrears.”.

. Authority to give notice to defaulter and
approved trustee to inform Authority
of non-payment

Section 136 is amended—
(a) in subsection (5), by repealing “first paymeni-petiod or any subsequent payment-
period, must, by written notice given within 7" and substituting “payment period
must, by written notice given within 10”;
(by by repealing subsection (7).

{1, Approved trustee to check calculations of
arrears and contribution surcharge

Section 137(2) is amended by repealing “before the end of the first payment-period or relevant
subsequent payment-period, as the case may be” and substituting “as soon as is practicable”.

12. Participating employer to notify trustee of
certain information

Section 143(2) is amended—
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MANDATORY PROVIDENT FUND SCHEMES
(AMENDMENT) BILL 2002

C573

15. Transfer by participating employer of
employee’s accrued benefits

Section 150(b) and {c) is repealed and the following substituted—
“(h) the restructuring of the first-mentioned scheme under section 34B of the Ordinance; or”.

16. Section added
The following is added—

“150A. Transfer of accrued benefits where i
section 12A(6A) and (6B) of the .
Ordinance is applicable

Where section 12A(6A) and (6B) of the Ordinance is applicable, the new employer may
on}:y ¢lect to have the employee’s accrued benefits in the scheme transferred to a registered
scheme— :

o (a) in which the new employer is a participant; and i
C/e - (h) by giving wrilten notice of (he clection to the trustec of the last-mentioned
U nta "h_"}
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scheme. .

7. Claim for payment on ground of !
total incapacity N

) MLSection 164 is amended by adding-—

“(5) 1f a claim is made by a scheme member of a registered scheme who was, immediately
(237 before becoming totally incapacitated, unemployed, the approved trustee of the scheme may
pay the member’s accrued benefits to that member, but only if the member—

(a) can provide the trustee with a medical certificate, in a form specified or

approved by the Authority and issued by a regi d medical practiti A

certifying that the member is permanently unfit to perform the kind of work
specified in the certificate for a reason so specified; and

satisfies the trustee that the member was last engaged in that kind of work

under a contract of employment before becorming totally incapacitated; and

{c) can provide the trustee with—

(i) subject to subparagraph (ii), a letter from the member’s last employer
certifying that that contract of employment for that particular kind of
work has been terminated;

(i} if the member is unable to comply with subparagraph (i) or has been
unemployed for more than 7 years, a statutory declaration, in a form
approved by the Authority, stating that that contract of employment for
that particuiar kind of work has been terminated.

(6) If a claim is made by a scheme member of a registered scheme who, immediately
before becoming totally incapacitated, ceased to be a self-employed person, the approved
trustee of the scheme may pay the member's accrued benefits to that member, but only if the
member—

(a) can provide the trustee with a medical certificate, in a form specified or
approved by the Authority and issued by a registered medical practitioner,
certifying that the member is permanently unfit to perform the kind of work
specified in the certificate for a reason so specified; and
satisfies the trustee that the member was last engaged in that kind of work as a
sell-employed person before | ing totally i itated.”.

*

(b
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MANDATORY PROVIDENT FUND SCHEMES . C585
(AMENDMENT) BILL 2002

(f) a statement as to whether or not the cost of the restructuring is required to be
borne (whether wholly or partly) by the participating employers or scheme
members under the governing rules of those schemes and, if so, a statement
specifying how that cost is to be paid under those rules; and

(g) a restructuring proposal that complies with subsection (2).

(2) The restructuring proposal must—

(@) specify the proposed effective date of the restructuring;

(#) specify the proposed date on which notice of the restructuring is to be given to

the participating employers and scheme members;

(¢) include a detailed plan on how to carry out the restructuring;

(d) include a chart showing how the registered schemes concerned and the
constituent funds of those schemes are to be restructured;

(¢) specify the arrangement for transferring the accrued benefits of scheme
members to the transferee scheme;

(f) specify the arrang for comp ing scheme bers for any potential
loss of accrued benefits due to the restructuring, and the mechanism (if any) for
handling the grievances of scheme members arising from the restructuring;

(g) include an estimation of the cost of the restructuring; and

(h) specify by whom that cost is proposed to be borne and, if borne (whether
wholly or partly) by the participating employers or scheme members, the
amount they have Lo bear and how it is to be paid.

(3) The application must also be accompanied by the following documents—

(a) the drafts of all documents necessary for effecting (he restrucluring nnd, where
any new scheme is to be established, for establishing the new scheme, and where
any transferee scheme is an existing scheme, for amending the existing scheme
as appropriate;
the draft notice to the participating employers and scheme members secking
their consent to the restructuring, if applicable; an
the draft notice to the participating employers and scheme members informin
them of the restructuring, their rights, the actions that they need to take and aﬁ
related arrangements.”.
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Explanatory Memorandum

The principal object of this Bill is to amend the Mandatory Provident
Fund Schemes Ordinance (Cap. 485) (“the Ordinance”) and its subsidiary
legislation in order to make a number of technical amendments to its
provisions which practical experience of the operation of the Ordinance and its
subsidiary legislation has revealed are necessary or desirable.

2. Clause 3 amends section 7 to add a new section 7(1A) to require an
employer of a relevant employee to, inter alia, take all practicable steps to
ensure that, after the employee becomes a member of a registered scheme, the
employee continues to be a member of a registered scheme throughout his
employment. Clause 11 makes a consequential amendment to section 43B(3) to
impose a daily penalty on an employer for a continuing failure to comply with
the requirement after conviction for the offence of failing to comply with the
requirement.



