L C Paner No. CB(1)1205/02-03(01)
BILLS COMMITTEE ON

LAND (MISCELLANEOUS PROVISIONS)(AMENDMENT) BILL 2002
MEETING ON 1 APRIL 2003

Follow-up to meeting on 18 March 2003

In the Bills Committee on Land (Miscellaneous Provisions) (Amendment)
Bill 2002 on 18 March 2003, the Administration was requested to follow up
on certain issues. The following are the information provided on these
Issues.

Question (a) Whether a member of the Review Panel/Review Board
who with the intent to conceal the fact that he had an
interest in a particular subject under review would
constitute an offence in law.

Answer (a) According to the relevant provisions in the Bill, no person
having an interest in the subject of review can be
nominated or appointed to the Review Board. However,
no offence can be committed by a person who just
conceals an interest to gain nomination to the Board.

But if remuneration or other forms of benefit would be
gained by being a member of the Review Board (such as a
refund by Director of Highways of economic cost), then if
a person deliberately conceals the fact that he has an
interest in the subject, is appointed to the Review Board
and obtains the benefit, he may commit an offence of
fraud under s. 16A of the Theft Ordinance (Cap. 210) or an
offence of obtaining pecuniary advantage by deception
under s. 18 of Cap. 210.

Question (b) To provide a progress update on the excavation works
behind Regal Hong Kong.

Answer (b) The works behind Regal Hong Kong is part of the Wan
Chai East and North Point Sewerage Project. The
‘Awaiting for underground cable/pipes diversion’,
indicated on the publicity board in late February 2003,
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involved the diversion of a water main to make way for
the construction of a shaft. The water main diversion was
completed on 25 March 2003.

The area being occupied is for the construction a 6m deep
shaft and some sewers and manholes. The shaft, which is
4m x 4m on plan, and located partly on the carriageway,
will be a receiving pit for a 600mm diameter sewer
installed by trenchless pipe jacking method. The location
of the receiving pit is dictated by the alignment of the
sewer, which in turn is dictated by the location of the
existing underground services. The works at this location
Is targeted for completion by early 2004.

The adoption of trenchless pipe jacking method is already
a great improvement over the traditional open cutting
method in the construction of sewers, in terms of
disturbance to the public. Drainage Services Department
has also put in great effort to reduce the space occupied.

The temporary traffic management schemes to minimize
impact on traffic have been vet and approved by a Traffic
Management Liaison Group. The group comprises
representatives from Drainage Services Department,
Transport Department, HK Police, Highways Department,
District Office and Bus Companies.

We will closely monitor the progress of the works.

Members’ attention is drawn to the Committee Stage Amendment attached
to this Information Paper as Annex.

ETWB
25 March 2003
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LAND (M SCELLANEQUS PROVI SI ONS) (AMENDMENT) BI LL 2002

COW TTEE STACE

Anendnents to be noved by the Secretary
for the Environnent, Transport and Wrks

d ause Amendnent Proposed
1(2) By adding "the Environnent, Transport and" before
"Wor ks".
2 (a) In paragraph (a), by deleting the proposed

definition of "excavation permt" and
substituting —

excavation permt" (#EHIEFTE) neans an

excavation permt issued under section

10A; ".

(b) In paragraph (b) -

(1) in the proposed definition of

"contractor"”, by deleting" aprincipal
excavation permt or principal" and
substituting"anexcavationpermt or";

(ii) by deleting the proposed definition of



(iii)

(iv)

(v)
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"energency excavation permt" and
substituting —

""enmergency excavation permt (B

JE57) means an ener gency

excavation permt issued under

section 10B;";
in the proposed definition of
"permittee”, by deleting "a principa
excavation permt or principal" and
substituting"anexcavationpermt or";
by del eting the proposed defi nitions of
"princi pal energency excavation
permt", "principal excavationpermt"
"secondary energency excavation
permt" and "secondary excavation
permt".";
in the proposed definition of "Review
Board", by del eti ng "established under

section 10M' and substituting

"constituted under section 10N'.

By deleting the proposed section 2A(3) and (4) and

substituting —

"(3)

| f the Authority considers that a public

officer, incarryingout his dutiesinthe service

of the Government, has done an act or nmade an



Page 3
om ssion in contravention of Part 11, the
Aut hority shall -
(a) report the natter to the Secretary
for the Environnent, Transport and
Wir ks; and
(b) inthereport, advise him that the
act or om ssi on has, as t he case may
be —
(i) been termnated to the
Aut hority’s
satisfaction; or
(ii) not been termnated to
the Authority’s
satisfaction.
(4) On receiving a report under subsection
(3) where paragraph (b)(ii) of that subsectionis
applicable, the Secretary for the Environnent,
Transport and Works shall investigate the matter
to which the report relates and ascertain if the
public officer concerned is continuing to
contravene Part |11l or has stopped the
contraventi on.
(5) If aninvestigationunder subsection (4)
shows that the public officer concerned is

continuing to contravene Part |11, the Secretary
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for the Environnment, Transport and Wrks shal
ensure that the best practicabl e steps are taken
to —

(a) stop the contravention; and

(b) avoid the recurrence of any |ike
contraventionif he considers that
t he public of ficer concerned or any
ot her public officer, islikelyto
commit the |ike contravention.

(6) If —
(a) either -
(i) a report under

subsection (3) is

recei ved where
par agraph (b) (i) of that
subsection is
appl i cabl e; or
(1i) an investigation under
subsection (4) shows
that the public officer
concerned has stopped
t he contravention; but
(b) the Secretary for the Environnent,
Transport and Wor ks consi ders t hat

t he public of fi cer concerned or any
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ot her public officer, islikelyto
commit a |ike contravention,

then the Secretary for the Envi ronnment, Transport
and Works shall ensure that the best practicable
steps aretakentoavoidtherecurrence of thelike
contravention.".

(a) In the proposed section 8(1), by adding -

"Secretary (%b=) means the Secretary for the

Envi ronnment, Transport and Wrks;".
(b) By deleting the proposed section 9 and
substituting —
"9. Application of certain provisions
"(1l) SectioniO0B, 10C 10D(1A), 10E, 10K
10L, 10M 10N, 10NA, 10R, 18B and 18C only
apply in the case of an excavation in a
street.
(2) Sections 10AA and 100QA only apply
i nthe case of an excavationinunleasedl| and,
ot her than streets."
(c) In the proposed section 10 —
(i) by del eti ng subsections (1) and (2) and
substituting —
"(1) Except under and in
accordance with a prospecting

licence, mning |icence or sand
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removal permt, or a |ease,

| i cence, deed, nenorandum of

appropriation or engineering

conditions for land all ocation

i ssued by the Director of Lands,

a personshal | not make or mai ntain

any excavation in unleased | and

unl ess —
(a) either -

(i)

(i)

he is the
hol der of an
excavation
permt or
emer gency
excavation
permt; or
he is the
contract or
of the

hol der of an
excavation
permt or
emer gency
excavation

permt; and
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(b) he sonakes or nai ntains
t he excavati on under
and in accordance with
the permt.
(2) Subject to subsection
(6), a person who contravenes
subsection (1) by making or
mai nt ai ni ng an excavation in
unl eased | and wi t hout being -
(a) the holder of an
excavation permt
or emergency
excavationpermt;
or
(b) the contractor of
t he hol der of an
excavation permt
or emergency
excavation
permt,
shal | be guilty of an of fence
and shall be |iable on
convictiontoafineat | evel
5 and to inprisonnent for 6

mont hs. ";



(i)

(iii)

(iv)

(v)

Page 8
in subsection (3), by deleting
"issued to hinf;

i n subsection (4)(a), by deleting
"a principal excavation permt or
principal"™ and substituting "an
excavation permt or";

i n subsection (5)(a), by deleting
"a principal excavation permt or
principal"™ and substituting "an
excavation permt or";

i n subsection (7), by deleting "a

princi pal excavation permt or
principal"™ and substituting "an

excavation permt or".

(d) In the proposed section 10A -

(i)
(i)
(iii)
(iv)

(v)

in the heading, by deleting
"principal";

i n subsection (1), by deleting "a
permt, to be known as the
principal" and substituting"an";

i n subsection (2), by deleting "A

princi pal " and substituting"An";

i n subsection (3), by deleting "a

princi pal" and substituting"an";

in subsection (4) -



(A)

(B)
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i n paragraph (a), by del eting

"a principal" and

substituting "an

by del et i ng par agr aph (b) and

substituting —

"(b) the permttee of

the permt

is

unabl e to have

access to -

(i)

a reasonably
subst anti al
portion of the
street
concerned for
t he pur pose of
maki ng or

mai nt ai ni ng

t he
excavati on,
after the
comencenment
of the period
for which the
permt is

val i d but



(i)
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before the
comencenent
of the
excavati on,
for reason

ot her than t he
fault of the
permttee,

t he
contractor
for the
excavation or
their

enpl oyees; or
a reasonably
subst anti al
portion of the
| and

concer ned,
other than a
street, for

t he pur pose of
maki ng or

mai nt ai ni ng

t he



(e)
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excavati on,
after the
comencenent
of the period
for which the
permt is
valid, for
reason ot her
t han the faul t
of the
permttee,
t he
contractor
for the
excavation or
their
enpl oyees. ".
(vi) i n subsection (5), by deleting "any" and
substituting "Subject to section 10K,
any" -

By adding —

"10AA. Exenpti on

(1) Any person who intends to nake and
mai nt ai n an excavation i n unl eased | and may apply

to the Authority in witing to exenpt the
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excavation fromconmplying with all or any
provision of this Part and shall set out the
reasons for the application.

(2) Upon receipt of an application made
under subsection (1), the Authority nay by notice
in witing exenpt the excavation referred to in
t he application fromall or any provision of this
Part if the Authority is of the opinion that the
excavation —

(a) IS mnor;

(b) wll not involve or is
unlikely to involve
| at eral support or
substantial work in terns
of the extent, duration
and si ze of the excavation
and the area that will be
orislikelytobeaffected
by the excavati on;

(c) wll not cause or is
unli kely that the
excavati on concerned wi | |
cause any inconvenience
or danger to the public;

(d) wll not cause or is



(e)

(f)
(i)
(i)
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unli kely that the
excavati on concerned wi | |
causeany delaytotraffic;
and
will not pose or is
unlikely that the
excavati on concerned wi | |
pose a danger to any

under ground appar atus or

properties.”.

In the proposed section 10B -
i nthe headi ng by del eting "principal";

i nsubsection(1), bydeleting"apermt,

to be known as the principal"” and

substituting "an";

in subsection (2),

(iii)

by deleting "A

princi pal"™ and substituting "An";

(iv)

(v)

i n subsection (3),

principal"™ and substituting "an

i nsubsection (6), by del eting"any" and

by deleting "a

substituting "Subject to section 10K

any";
(vi)
(A

in subsection (7) -
i n paragraph (a),

principal"™ and substituting "an

by deleting "a



(9)
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by del eting paragraph (b) and

substituting —

the permttee of the
permt is unable to have
access to a reasonably
substantial portion of

t he | and concerned for

t he purpose of maki ng or
mai ntai ni ng the
excavation, after the
date of the report of the
ener gency i nci dent
concerned to the

Aut hority under
subsection (3) but before
t he commencenent of the
excavation, for reason
ot her than the fault of
the permttee, the
contractor for the
excavation or their

enpl oyees, ".

In the proposed section 10C —

in subsection (1), by deleting "a

principal"™ where it twi ce appears and



Page 15
substituting "an";
(i) in subsection (2) -

(A) by deleting "a principal"™ and
substituting "an";

(B) by deleting "the principal”
wherever it appears and
substituting "an";

(iii1) in subsection (3), by deleting "a
princi pal"™ and substituting "an";

(tv) in subsection (4), by deleting "a

principal" and substituting "an";
(v) in subsection (5), by deleting "a
princi pal"™ and substituting "an".
(h) In the proposed section 10D -
(1) by deleting subsection (1) and
substituting -

"(1) The Authority may
refuse to issue an excavation
permt or energency excavation
permt if —

(a) he reasonably
bel i eves that the
per son naki ng the
application for

the i ssue of the



permt —
(i)
(i)
(iii)
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is not a
fit and
proper
person to
make or
mai ntai n
any
excavation
in

unl eased

| and;
cannot
conmply
with the
condi ti ons
i nposed
under the
permt;
does not
have
sufficient
financi al
resour ces

to make or
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mai ntai n
an
excavation
to which
the permt
rel ates;
(b) in the opinion of
the Authority,
t he application
to which the
permt relates is
unr easonabl e;
(c) bhaving regard to
t he ci rcunst ances
of the case, the
i ssue of the
permt is, in the
opi ni on of the
Aut hori ty,
I nappropriate in
such
ci rcumnst ances.
(1A In addition to the
grounds specified in subsection

(1), the Authority may —
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refusetoissue an
excavation permt
or energency

excavation permt

(i) the person
who nmakes
t he
application
for the
i ssue of the
permt fails
to submt
t he
application
within the

time [imt

speci fi ed by
t he

Aut hority
under
section 18C;
or

(i) the street to

whi ch the
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perm t
relates is a
new y
construct ed
street
speci fied by
the Authority
under section
18C.
(b) refuse to extend

t he period for

whi ch an

excavation permt

is valid if the

per son who nekes

t he application

for the extension

fails to submt

t he application

within the tine

limt specified

by the Authority

under section

18C. ";

(i) insubsection(2), by addi ng "or extend
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the period for which apermt is valid"

after "permt".

By deleting the proposed section 10E and

substituting —

"10E. Late application for extension
of excavation permt

(1) Wthout prejudice to section 10D(1A),

wher e -

(a)

(b)

(c)

a permttee applies for an
extension of the validity period
of an excavation permt beyond
thetimelimt specifiedfor such
excavati on under section 18C but
before the expiry date of the
permt;

t he applicationis acconpani ed by
the appropriate prescribed fee
based on the duration of the
period applied for by the
permttee; and

the Authority has not made his
deci sion on or before the expiry

date of the permt,

the permit shall, unless sooner term nated under

this Ordi nance and subj ect to subsection (2), be
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deened t o be extended uptotheexpiry of the period
applied for by the permttee.

(2) The Authority shall determ ne the
period for which an excavation permt deened to
be extended under subsection (1) shall be valid
and may revise the expiry date of the permt to
a date which is earlier than the expiry date in
subsection (1).

(3) The Authority shall serve a notice of
his determ nati on under subsection (2) on the
permttee concerned.

(4) |If the period determ ned by the
Aut hority under subsection (2) i s shorter thanthe
period applied for by the permttee concerned, he
shall refund any extra prescribed fee to the
permttee without interest.”.

(j) In the proposed section 10F, by deleting "a

princi pal excavation permt or principal" and
substituting "an excavation permt or".
(k) In the proposed section 10G -
(i) in subsection (1), by deleting "a
princi pal excavation permt or
principal™ and substituting

excavation permt or";

(i) in subsection (2), by deleting "a
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princi pal excavation permt or
principal"™ and substituting "an
excavation permt or".

(1) In the proposed section 10H -
(i) in subsection (1), by deleting "a

princi pal excavation permt or

principal"™ and substituting "an
excavation permt or";

(i) in subsection (2), by deleting "a
princi pal excavation permt or
principal"™ and substituting "an
excavation permt or".

(m In the proposed section 101(2), by deleting "a
princi pal excavation permt or principal" and
substituting "an excavation permt or".

(n) In the proposed section 10J —

(i) in subsection (1), by deleting "a
princi pal excavation permt or
principal"™ and substituting "an
excavation permt or";

(i) 1n subsection (2), by deleting "A
princi pal excavation permt or
principal"™ and substituting "An

excavation permt or";

(ti1) by deleting subsection (3);



(iv)

(v)
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in subsection (4), by deleting "a
princi pal excavation permt or
principal"™ and substituting "an
excavation permt or";

in subsection (5), by deleting "a
princi pal excavation permt or
principal"™ and substituting "an

excavation permt or".

(o) In the proposed section 10K —

(i)
(i)

(iii)

i nthe headi ng, by del eting"principal";

in subsection (1) -
(A) by deleting "a principal"™ and

substituting "an";

(B) in paragraph (a)(i), by deleting
“principal"”;

in subsection (2) -
(A) by deleting paragraph (a) and

substituting —

"(a) the permttee of an
excavation permt conpletes
an excavation to which the
permt relates before the
expiry date of the permt or
t he extended period of the

permt;";



(B)

(O
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by adding "(if any)" after
"econom c costs";
by del eting "extended peri od" and
substituting "permt or the
ext ended period of the permt, as

t he case may be"

(p) In the proposed section 10L -

(i) in subsection (1) -

(A)

(B)

(O

by adding "or a public officer of
equi val ent rank with engi neering
qualifications relevant to the
excavati on concerned" after

" Seni or ENngi neer";

i n paragraph (a), by deleting "a

princi pal"™ and substituting "an";

by del eti ng paragraphs (c) and (d)

and substituting —

"(c) the duration of an extended

period of an excavation
permt extended under section
10A(3) if he exercises the
Di rector of Hi ghways’ power
under that section

(d) the duration of an extended

period of an excavation



(e)

()

(9)

(h)
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perm t extended under section
10A(4) if he exercises the
Di rector of Hi ghways’ power
under that section
t he duration of an extended
period of an excavation
permt extended under section
10C(4) if he exercises the
Di rector of Hi ghways’ power
under that section
t he duration of an extended
period of an excavation
permt ext ended under section
10E(2) if he exercises the
Di rector of Hi ghways’ power
under that section
whet her an extension is
caused by reasons nentioned
in section 10K(1)(b) if he
exerci ses the Director of
H ghways’ s power under that

section 10K(1);

whet her t he reasons nenti oned

insectionl10K(1)(b) hindered

t he progress of an excavati on
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to which the excavation
permt relates if he
exerci ses the Director of
H ghway’ s power under secti on
10K(1);

(1) whet her a perm ttee has
satisfied the matters in
section10K(2)(a). (b) and(c)
if he exercises the Director

of Hi ghways’ power under

section 10K(2).";
(i1i) by deleting subsection (2) and

substituting —

"(1A) The Engi neer who nmade an
assessnent under subsection (1)
shal | serve a notice of the result
of his assessnent onthe pernmttee
concer ned.

(2) A permittee who is
aggri eved by an assessnent nmade i n
respect of hi munder subsection (1)
my —

(a) wthin 28 days fromthe
date of service of the

noti ce under subsection
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(iv)
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(1A), apply in witing
to a public officer of
t he rank of Chief
Engi neer or Governnent
Engi neer or a public
of fi cer of equival ent
rank wi th engineering
qualificationsrel evant
to the excavation
concerned (col l ectively
referred to as "the
Chi ef Engineer") in the
H ghways Departnment for
a review of the
Engi neer's assessnent;
(b) set out theresult of his
own assessnment in an

appl i cati on made under

paragraph (a).";
i n subsection (3), by deleting "notify

the perm ttee concerned of theresult of
his review' and substituting "serve a
notice of theresult of hisreviewonthe

permttee concerned”;

by del eti ng subsections (5) and (6) and



substituting —
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After receipt of an

appl i cation under subsection (2),

i f the Chief Engi neer failstoserve

anoticeof theresult of hisrevi ew

on the permttee concerned within

the time specified in

subsection(3), then -

(a)

(b)

wher e subsection (2)(b)

is applicable, the
result of the
permttee' s assessnent
shal | be taken to be the
result of the Chief
Engi neer's review, or
in any other case, the
assessnment nmade by the
Engi neer under
subsection (1) on the
subject matter of the
application shall be
takento betheresult of
t he Chi ef Engineer's

revi ew,

and the Chief Engineer may, in
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accordance with the result of the
revi ew, exercise any of the powers
conferred on hi munder subsection
(4).

(5A) A permittee who is
aggri eved by a decision nmade in

respect of hi munder subsecti on (4)

my —

(a) wthin 28 days fromthe
date of service of the
noti ce under subsection
(3), applyinwitingto
t he Di rect or of Hi ghways
for areviewof the Chi ef
Engi neer's deci si on;

(b) set out the result of
hi s own assessnent i n an
appl i cati on made under

par agraph (a).
(6) On recei pt of an

appl i cation under subsection (5A),
the Director of H ghways shal

notify the Secretary who will set
up a Revi ewBoardinaccordancew th

section 10N.";



(v)

(vi)
(Vii)

(viii)

(i x)
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i n subsection (7), by deleting"(5)" and

substituting "(5A)";
by del eting subsection (9);
by del eting subsection (10) and

substituting —

"(10) The Director of H ghways
shal | serve a notice of the Review
Board' s decision on the permttee
concerned within 14 days fromthe
dat e of the decision of the Review

Board. ";

in subsection (12) -

(A) by deleting "Director of H ghways"
and substituting "Review Board";

(B) inparagraph(b), bydeleting"(5)"
and substituting "(5A)";

by addi ng —

"(12A) After receipt of an

appl i cati on under subsection (5A),

if theDirector of Hghways failsto
serve anotice of the ReviewBoard's
deci sion on the applicant within

the tinme specified in subsection

(10), then -

(a) wheresubsection(5A)(b)
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is applicable, the
result of the
permttee's assessnent
shal | be taken to be the
deci sion of the Review
Board; or

(b) in any other case, the
deci si on made by the
Chi ef Engi neer under

subsection (4) on the

subject matter of the
application shall be
t aken t o be t he deci si on
of the Review Board,
and the Director of H ghways may,
in accordance with the deci sion,
exerci se any of the powers
conferred on it under subsection
(12).";
(x) by del eting subsection (13) and
substituting —
"(13) Except a decision
relating to an assessnent made

under subsection (1)(d), (qg), (h)

or (i), the follow ng decision
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Page 32
shal | be final -
(a) any decision nade
under subsection

(12), or
(b) any decision taken
to be the decision
of the Revi ewBoard
under subsection

(12A) ..
By del eting the proposed sections 10Mand 10N and

substituting —

"10M Revi ew Panel

(1) The Secretary nmay appoi nt a panel of not
nore than 20 persons ("the Revi ew Panel ") whom he
considers suitable to sit as nenbers of a Review
Board torevi ewt he Chi ef Engi neer' s deci si on under

section 10L(4).

(2) The Secretary shall not appoint any
public officer to the Review Panel
(3) Aperson appoi nted under subsection (1)
shal | holdofficefor not norethan 3 years and may —
(a) be reappointed;
(b) resignbynoticeinwitingserved

on the Secretary.
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10N. Revi ew Board

(1) Upon receipt of a notification under

section 10L(6),
(a)

(b)

(c)

the Secretary shall -

conpile a list of the names of
menber s whomhe i nt ends t o appoi nt
to constitute the ReviewBoard to
review the Chief Engineer’s

deci si on under section 10L(4);

serve a notice on the nenbers
mentioned in paragraph (a)
requiring themto nake a

decl aration as to whether they
have or do not have any direct or
indirect interest in the review
concerned within 7 days fromthe
dat e of service of the notice; and
serve a notice on the permttee
concerned i nform ng hi mt he nanes
of the menbers nmentioned in
paragraph (a) and require the
permttee to rai se any objection
on the appoi ntnment of any nenber
on the ground that the nenber has
direct or indirect interest inthe

revieww thin 7 days fromthe date
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of service of the notice.

(2) The objection in subsection (1)(c)
shall beinwitingand shall be acconpani ed by al |
written statenents and ot her docunentary evi dence
relied upon by the permttee concerned i n support
of the objection.

(3) After the expiry of the period al |l owed

for the decl aration of interest and t he rai si ng of

obj ection under subsection (1)(b) and (c), the
Secretary shall, subject tosubsections (5) and (6),

finalize the conposition of the Review Board by
appoi nting 3 or 5 persons (excl udi ng t he Chai r nan)
fromthe list conpiled under subsection (1) to
constitute the Review Board after taking into
consideration the declaration of interest of the
menbers and t he objection rai sed by the permttee
concer ned.

(4) The Director of H ghways shall be the
Chai rman of the Revi ew Board.

(5 The Secretary shall nom nate —

(a) at | east one public officer of the
rank of Governnent Engi neer or
above fromthe Hi ghways
Depart nent;

(b) at | east one nenber fromt he Revi ew
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Panel ; and
(c) 1 or 3 other persons as he thinks
fit.

(6) The majority of the persons
constituting a Review Board, excluding the
Chai rman, shall be persons other than public
of ficers.

(7) If at any time during the review
proceedings, it is discovered that any nenber of
t he Revi ew Board has a direct or indirect interest
inthe reviewconcerned, the Chairmn may adjourn
t he proceedings and informthe Secretary.

(8) The Secretary shall term nate the
appoi ntment of the nenber and appoi nt anot her
menber by applying the procedures in subsections
(1), (2) and (3) with necessary nodification as he
thinks fit.

(9) After the appointnent of a new nenber
under subsection (8), the Revi ew Board may rehear
the applicationwhollyor inpartifitissatisfied

that it is just to do so.

10NA. Proceeding of the Review Board
(1) The Review Board shall not proceed to

hear an application for a review of the Chief



Page 36

Engi neer’ s deci sion under section 10L(4) at a

heari ng ot her thanto adj ournunl ess all the nenbers
appoi nted under section 10N(3) are present.

(2) Al the matters for determ nation at a
heari ng of the Review Board shall be decided by a
majority of vote of the menbers present.

(3) The Chairman shall not vote at the
heari ng of the Revi ew Board.

(4) In case thereis an equality of votes,
t he Chai rman shal | di scharge the Revi ew Board and
notify the Secretary.

(5) Upon the receipt of the notification

under subsection (4), the Secretary shall applythe

procedures in section 10N(1), (2) and (3) with

necessary nodification to appoi nt anot her Revi ew
Board to hear the review concerned.
(6) In case there is an equality of votes

at a hearing of the Review Board appoi nted under

subsection (5), then -
(a) where section 10L(5A)(b) is

applicable, the result of the
permttee’s assessnent shall be
taken to be the decision of the
Revi ew Board; or

(b) in any other case, the decision
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made by the Chi ef Engi neer under
section 10L(4) on the subject
mat t er of the applicationshall be
taken to be the decision of the
Revi ew Boar d,

and the Review Board nmay, in accordance with the

deci si on, exercise any of the powers conferred on

it under section 10L(12).".

(r) In the proposed section 10Q0(1) -
(1) intheheadi ng by addi ng " made under

an excavation permt" after
"excavation";

(1i) by deleting "a principal
excavation permt or principal”
and substituting "an excavation
permt or".

(s) In the proposed section 10P, by deleting "a

princi pal excavation permt or principal" and

substituting "an excavation permt or".

(t) In the proposed section 10Q —
(i) in subsection (1), by deleting "a
princi pal excavation permt or
principal"™ and substituting "an

excavation permt or";

(i1i) by deleting subsection (2) and
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substituting —

"(2) Were there is a
permttee and no nom nated
permttee and subsection (1) is
contravened, the permttee shal
be guilty of an offence and shal
be |iable on conviction to a fine
of $200, 000.

(2A) Were there is a
permttee and a nom nated
permttee and subsection (1) is
contravened, both the permttee
and the nom nated permttee shal
each be guilty of an offence and
shal | each be | i abl e on conviction
to a fine of $200, 000."

(1ii) in subsection (3), by adding "or (2A)"

after "(2)";
(iv) by adding -

"(4) A court, in making a
deci sion on the defence provided
under subsection (3), may takeinto
consi deration that a person

charged with an of fence under

subsection (2) or (2A) has -
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(b)
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hi red a conpet ent
person to supervise
t he excavation
concer ned;

a docunent ed system

for supervising the

excavation

concer ned,

i ncl udi ng but not

limted to a system

whi ch —

(i) is
managed
by a
conpet ent
per son;
and
(i) requires

i nspection
of the
excavation
to ensure
conpl i ance
W th duties

i nposed
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under
subsection
(1) and
record of
such
i nspecti on;

a docunented system
to ensure his
contractor

conplies with the

duti es i nposed under

subsection (1).

(5) For the purpose of

subsection (4), "conpetent person”

(fTé%ﬁ*:ﬂ) means a person who is

regi stered as —

(a)

(b)

a registered
architect under the
Architects

Regi stration

O di nance (Cap.
408) ;

a registered

pr of essi onal

engi neer under the
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(d)
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Engi neers
Regi stration
Or di nance (Cap. 409)
and is within a
di scipline which is
rel evant to the
excavation
concer ned;
a registered
pr of essi onal
surveyor under the
Surveyors
Regi stration
Ordi nance (Cap. 417)
and is within a
di scipline which is
rel evant to the
excavation
concer ned; or
a safety officer
under the Factories
and | ndustri al
Under t aki ngs
(Safety O ficers and

Saf ety Supervisors)
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Regul ation (Cap. 59

sub.

(i)

(i)

leg.) and -

wher e
subsection
(4 (a) is
appl i cabl e,
has at | east 3
years
experiencein
super vi si ng
excavation
which is
simlar to
t he
excavation
concer ned; or
wher e
subsection
4 (b)(i) is
appl i cabl e,
has at | east 3
years
experience in
managi ng

docunent ed
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system whi ch
is simlar to
the system
described in
t hat
subsection.".

By addi ng —
"100A. Reinstatenent of unleased | and

after excavation made under

a |l ease, licence etc.

(1) Any person who nakes or nmintains an
excavation under and in accordance with a | ease,
| icence, deed, nmenorandum of appropriation or an
engi neering conditions for land allocation issued
by the Director of Lands or an exenption granted
under section 10AAshall reinstate and make good t he
| and as required by any condition of the |ease,
i cence, deed, nenorandum of appropriation,
engi neering conditions for |and allocation or
exenption, as the case may be.

(2) If any unleased|landis not reinstated
and nade good i n accordance wi t h subsection (1), the
Director of Lands may carry out such work as he
consi ders necessary to rei nstate and nake good t he
| and, and any ot her | and t he r ei nst at enent and nmaki ng

good of which is, in his opinion, necessary in
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consequence of t he excavati on, notw t hst andi ng t hat
the works for the carrying out of which the
excavati on was rmade have not been conpl et ed.

(3) The Director of Lands nay recover from
t he person nentioned i n subsection (1) the cost of
any work carried out by the Director of Lands under
subsection (2).

(4) For the avoi dance of doubt, it is
decl ared t hat any work carri ed out under subsecti on
(2) shall not be regarded as excavation for the
pur pose of this O dinance.".

(a) By deleting paragraph (a) and substituting —
"(a) 1in subsection (1), by deleting "8 or 12"

and substituting"10, 10A, 10AA, 10B, 10C
10D, 10E, 101, 10J, 10K, 10L, 10N, 10NA,
100, 100A, 10P, 10R, 12 or 18C';
(b) In the proposed section 18(1A) -
(1) by addi ng "the Environnent, Transport
and" before "Works";
(i) by del eting "or 10N' and substituting",
10N or 10NA".
(a) In the proposed section 18B -
(i) in subsection (1) -
(A) by deleting "Director of H ghways"

and substituting "Review Board";
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(B) bydeleting"therefundof econom c
costs" and substituting "an
assessnent made under section
10L(1)(d), (g). (h) or (i)";
(i) in subsection (2), by deleting

everything after "days" and

substituting "fromthe date of service
of a notice of the decision on the
aggri eved person”;

(ti1) insubsection(3), by deleting"econonmc
costs" and substituting "prescribed
fee".

(b) By adding -
" 18C. Authority’s power to specify
time limt and newy
constructed street
(1) The Authority may, by notice in the
Gazette, specify —
(a) thetinelimt for the subm ssion of
an application for -

(1) t he i ssue of an excavati on
permt or energency
excavation permt in
relation to an excavation

or any cl ass of excavati on;

or
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(1) t he ext ensi on of t he peri od
for which an excavation
permtisvalidinrelation
to an excavation or any
cl ass of excavati on;

(b) a street or any class of streets as a
new y constructed street or acl ass of
newy constructed streets and the
duration for which and the extent to
whi ch such street or such class of
streets, as the case nmay be, shall not
be used for any excavati on.

(2) For the avoidance of doubt, it is

decl ared t hat a noti ce publ i shed under subsection
(1) is not subsidiary legislation.".

In the first colum -

(a) by adding "10AA(1l), 10AA(2)" after "10A(4)";

(b) by deleting "10D(2)" and substituting "10D(1A),
10D(2), 10E(1), 10E(2) and 10E(3)";

(c) by adding "18C(1)" after "16C(2)".

In the proposed section 3A —

(a) in the heading, by deleting "principal"” where it
tw ce appears;

(b) in subsection (1), by deleting "a principal" and

substituting "an".



14

15

16

Page 47
In the proposed Schedule 3 -
(a) in Part I -
(1) inthe heading, by del eting"PRINCI PAL";
(i) initem1l —
(A) by deleting "a principal"™ and
substituting "an";
(B) by deleting "the principal" and
substituting "the";
(tii) initem2, by deleting "a principal"” and
substituting "an";
(b) in Part Il -
(1) inthe heading, by del eting"PRINCl PAL";
(i) initeml, by deleting "a principal" and
substituting "an";
(tit) initem2, by deleting "a principal" and
substituting "an".
By deleting "the refund of econom c costs" and
substituting"anassessnent made under section10L(1) (d),
(g), (h) or (i)"

By deleting "a principal"” where it tw ce appears and

substituting "an".
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LAND (M SCELLANEQUS PROVI SI ONS) (AMENDMVENT) BI LL 2002

COW TTEE STACE

Anendments to be noved by the Secretary
for the Environnent, Transport and Wrks

d ause Amendnent Proposed
1(2) By adding "the Environnent, Transport and" before
"Wor ks".
2 (a) In paragraph (a), by deleting the proposed

definition of "excavation permt" and
substituting —

excavation permt" (#EHIEFRE) neans an

excavation permt issued under section

10A; ".

(b) In paragraph (b) -

(1) in the proposed definition of
"contractor"”, by deleting" aprincipal
excavation permt or principal"” and
substituting"anexcavationpermt or";

(ii) by deleting the proposed definition of



(iii)

(iv)

(v)
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"energency excavation permt" and
substituting —

""enmergency excavation permt (B

JE57) means an ener gency

excavation permt issued under

section 10B;";
in the proposed definition of
"permittee”, by deleting "a principa
excavation permt or principal" and
substituting"anexcavationpermt or";
by del eting the proposed defi nitions of
"princi pal energency excavation
permt", "principal excavationpermt"
"secondary energency excavation
permt" and "secondary excavation
permt".";
in the proposed definition of "Review
Board", by del eti ng "established under

section 10M' and substituting

"constituted under section 10N'.

By deleting the proposed section 2A(3) and (4) and

substituting —

"(3)

| f the Authority considers that a public

officer, incarryingout his dutiesinthe service

of the Government, has done an act or nmade an
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om ssion in contravention of Part 11, the
Aut hority shall -
(a) report the natter to the Secretary
for the Environnent, Transport and
Wir ks; and
(b) inthereport, advise him that the
act or om ssi on has, as t he case may
be —
(i) been termnated to the
Aut hority’s
satisfaction; or
(ii) not been termnated to
the Authority’s
satisfaction.
(4) On receiving a report under subsection
(3) where paragraph (b)(ii) of that subsectionis
applicable, the Secretary for the Environnent,
Transport and Works shall investigate the matter
to which the report relates and ascertain if the
public officer concerned is continuing to
contravene Part |11l or has stopped the
contraventi on.
(5) If aninvestigationunder subsection (4)
shows that the public officer concerned is

continuing to contravene Part |11, the Secretary
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for the Environnment, Transport and Wrks shal
ensure that the best practicabl e steps are taken
to —

(a) stop the contravention; and

(b) avoid the recurrence of any |ike
contraventionif he considers that
t he public of ficer concerned or any
ot her public officer, islikelyto
commit the |ike contravention.

(6) If —
(a) either -
(i) a report under

subsection (3) is

recei ved where
par agraph (b) (i) of that
subsection is
appl i cabl e; or
(1i) an investigation under
subsection (4) shows
that the public officer
concerned has stopped
t he contravention; but
(b) the Secretary for the Environnent,
Transport and Wor ks consi ders t hat

t he public of fi cer concerned or any
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ot her public officer, islikelyto
commit a |ike contravention,

then the Secretary for the Envi ronnment, Transport
and Works shall ensure that the best practicable
steps aretakentoavoidtherecurrence of thelike
contravention.".

(a) In the proposed section 8(1), by adding -

"Secretary (%b=) means the Secretary for the

Envi ronnment, Transport and Wrks;".
(b) By deleting the proposed section 9 and
substituting —
"9. Application of certain provisions
"(1l) SectioniO0B, 10C 10D(1A), 10E, 10K
10L, 10M 10N, 10NA, 10R, 18B and 18C only
apply in the case of an excavation in a
street.
(2) Sections 10AA and 100QA only apply
i nthe case of an excavationinunleasedl| and,
ot her than streets."
(c) In the proposed section 10 —
(i) by del eti ng subsections (1) and (2) and
substituting —
"(1) Except under and in
accordance with a prospecting

licence, mning |icence or sand
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removal permt, or a |ease,

| i cence, deed, nenorandum of

appropriation or engineering

conditions for land all ocation

i ssued by the Director of Lands,

a personshal | not make or mai ntain

any excavation in unleased | and

unl ess —
(a) either -

(i)

(i)

he is the
hol der of an
excavation
permt or
emer gency
excavation
permt; or
he is the
contract or
of the

hol der of an
excavation
permt or
emer gency
excavation

permt; and
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(b) he sonakes or nai ntains
t he excavati on under
and in accordance with
the permt.
(2) Subject to subsection
(6), a person who contravenes
subsection (1) by making or
mai nt ai ni ng an excavation in
unl eased | and wi t hout being -
(a) the holder of an
excavation permt
or emergency
excavationpermt;
or
(b) the contractor of
t he hol der of an
excavation permt
or emergency
excavation
permt,
shal | be guilty of an of fence
and shall be |iable on
convictiontoafineat | evel
5 and to inprisonnent for 6

mont hs. ";
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(iii)

(iv)

(v)
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in subsection (3), by deleting
"issued to hinf;

i n subsection (4)(a), by deleting
"a principal excavation permt or
principal"™ and substituting "an
excavation permt or";

i n subsection (5)(a), by deleting
"a principal excavation permt or
principal"™ and substituting "an
excavation permt or";

i n subsection (7), by deleting "a

princi pal excavation permt or
principal"™ and substituting "an

excavation permt or".

(d) In the proposed section 10A -

(i)
(i)
(iii)
(iv)

(v)

in the heading, by deleting
"principal";

i n subsection (1), by deleting "a
permt, to be known as the
principal" and substituting"an";

i n subsection (2), by deleting "A

princi pal " and substituting"An";

i n subsection (3), by deleting "a

princi pal" and substituting"an";

in subsection (4) -
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(B)
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i n paragraph (a), by del eting

"a principal" and

substituting "an

by del et i ng par agr aph (b) and

substituting —

"(b) the permttee of

the permt

is

unabl e to have

access to -

(i)

a reasonably
subst anti al
portion of the
street
concerned for
t he pur pose of
maki ng or

mai nt ai ni ng

t he
excavati on,
after the
comencenment
of the period
for which the
permt is

val i d but



(i)
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before the
comencenent
of the
excavati on,
for reason

ot her than t he
fault of the
permttee,

t he
contractor
for the
excavation or
their

enpl oyees; or
a reasonably
subst anti al
portion of the
| and

concer ned,
other than a
street, for

t he pur pose of
maki ng or

mai nt ai ni ng

t he
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excavati on,
after the
comencenent
of the period
for which the
permt is
valid, for
reason ot her
t han the faul t
of the
(Revised) permttee,
t he
contractor
for the
excavation or
their
enpl oyees. ";
(vi) i n subsection (5), by deleting "any" and
substituting "Subject to section 10K,
any".

By adding —

"10AA. Exenpti on

(1) Any person who intends to nake and
mai nt ai n an excavation i n unl eased | and may apply

to the Authority in witing to exenpt the
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excavation fromconmplying with all or any
provision of this Part and shall set out the
reasons for the application.

(2) Upon receipt of an application made
under subsection (1), the Authority nay by notice
in witing exenpt the excavation referred to in
t he application fromall or any provision of this
Part if the Authority is of the opinion that the
excavation —

(a) IS mnor;

(b) wll not involve or is
unlikely to involve
| at eral support or
substantial work in terns
of the extent, duration
and si ze of the excavation
and the area that will be
orislikelytobeaffected
by the excavati on;

(c) wll not cause or is
unli kely that the
excavati on concerned wi | |
cause any inconvenience
or danger to the public;

(d) wll not cause or is



(e)

(f)
(i)
(i)
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unli kely that the
excavati on concerned wi | |
causeany delaytotraffic;
and
will not pose or is
unlikely that the
excavati on concerned wi | |
pose a danger to any

under ground appar atus or

properties.”.

In the proposed section 10B -
i nthe headi ng by del eting "principal";

i nsubsection(1), bydeleting"apermt,

to be known as the principal"” and

substituting "an";

in subsection (2),

(iii)

by deleting "A

princi pal"™ and substituting "An";

(iv)

(v)

i n subsection (3),

principal"™ and substituting "an

i nsubsection (6), by del eting"any" and

by deleting "a

substituting "Subject to section 10K

any";
(vi)
(A

in subsection (7) -
i n paragraph (a),

principal"™ and substituting "an

by deleting "a
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by del eting paragraph (b) and

substituting —

the permttee of the
permt is unable to have
access to a reasonably
substantial portion of

t he | and concerned for

t he purpose of maki ng or
mai ntai ni ng the
excavation, after the
date of the report of the
ener gency i nci dent
concerned to the

Aut hority under
subsection (3) but before
t he commencenent of the
excavation, for reason
ot her than the fault of
the permttee, the
contractor for the
excavation or their

enpl oyees, ".

In the proposed section 10C —

in subsection (1), by deleting "a

principal"™ where it twi ce appears and
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substituting "an";
(i) in subsection (2) -

(A) by deleting "a principal"™ and
substituting "an";

(B) by deleting "the principal”
wherever it appears and
substituting "an";

(iii1) in subsection (3), by deleting "a
princi pal"™ and substituting "an";

(tv) in subsection (4), by deleting "a

principal" and substituting "an";
(v) in subsection (5), by deleting "a
princi pal"™ and substituting "an".
(h) In the proposed section 10D -
(1) by deleting subsection (1) and
substituting -

"(1) The Authority may
refuse to issue an excavation
permt or energency excavation
permt if —

(a) he reasonably
bel i eves that the
per son naki ng the
application for

the i ssue of the



permt —
(i)
(i)
(iii)

Page 16

is not a
fit and
proper
person to
make or
mai ntai n
any
excavation
in

unl eased

| and;
cannot
conmply
with the
condi ti ons
i nposed
under the
permt;
does not
have
sufficient
financi al
resour ces

to make or
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mai ntai n
an
excavation
to which
the permt
rel ates;
(b) in the opinion of
the Authority,
t he application
to which the
permt relates is
unr easonabl e;
(c) bhaving regard to
t he ci rcunst ances
of the case, the
i ssue of the
permt is, in the
opi ni on of the
Aut hori ty,
I nappropriate in
such
ci rcumnst ances.
(1A In addition to the
grounds specified in subsection

(1), the Authority may —
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refusetoissue an
excavation permt
or energency

excavation permt

(i) the person
who nmakes
t he
application
for the
i ssue of the
permt fails
to submt
t he
application
within the

time [imt

speci fi ed by
t he

Aut hority
under
section 18C;
or

(i) the street to

whi ch the
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perm t
relates is a
new y
construct ed
street
speci fied by
the Authority
under section
18C.
(b) refuse to extend

t he period for

whi ch an

excavation permt

is valid if the

per son who nekes

t he application

for the extension

fails to submt

t he application

within the tine

limt specified

by the Authority

under section

18C. ";

(i) insubsection(2), by addi ng "or extend
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Page 20

the period for which apermt is valid"

after "permt".

By deleting the proposed section 10E and

substituting —

"10E. Late application for extension
of excavation permt

(1) Wthout prejudice to section 10D(1A),

wher e -

(a)

(b)

(c)

a permttee applies for an
extension of the validity period
of an excavation permt beyond
thetimelimt specifiedfor such
excavati on under section 18C but
before the expiry date of the
permt;

t he applicationis acconpani ed by
the appropriate prescribed fee
based on the duration of the
period applied for by the
permttee; and

the Authority has not made his
deci sion on or before the expiry

date of the permt,

the permit shall, unless sooner term nated under

this Ordi nance and subj ect to subsection (2), be
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deened t o be extended uptotheexpiry of the period
applied for by the permttee.

(2) The Authority shall determ ne the
period for which an excavation permt deened to
be extended under subsection (1) shall be valid
and may revise the expiry date of the permt to
a date which is earlier than the expiry date in
subsection (1).

(3) The Authority shall serve a notice of
his determ nati on under subsection (2) on the
permttee concerned.

(4) |If the period determ ned by the
Aut hority under subsection (2) i s shorter thanthe
period applied for by the permttee concerned, he
shall refund any extra prescribed fee to the
permttee without interest.”.

(j) In the proposed section 10F, by deleting "a

princi pal excavation permt or principal" and
substituting "an excavation permt or".
(k) In the proposed section 10G -
(i) in subsection (1), by deleting "a
princi pal excavation permt or
principal™ and substituting

excavation permt or";

(i) in subsection (2), by deleting "a
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princi pal excavation permt or
principal"™ and substituting "an
excavation permt or".

(1) In the proposed section 10H -
(i) in subsection (1), by deleting "a

princi pal excavation permt or

principal"™ and substituting "an
excavation permt or";

(i) in subsection (2), by deleting "a
princi pal excavation permt or
principal"™ and substituting "an
excavation permt or".

(m In the proposed section 101(2), by deleting "a
princi pal excavation permt or principal" and
substituting "an excavation permt or".

(n) In the proposed section 10J —

(i) in subsection (1), by deleting "a
princi pal excavation permt or
principal"™ and substituting "an
excavation permt or";

(i) 1n subsection (2), by deleting "A
princi pal excavation permt or
principal"™ and substituting "An

excavation permt or";

(ti1) by deleting subsection (3);
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(v)
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in subsection (4), by deleting "a
princi pal excavation permt or
principal"™ and substituting "an
excavation permt or";

in subsection (5), by deleting "a
princi pal excavation permt or
principal"™ and substituting "an

excavation permt or".

(o) In the proposed section 10K —

(i)
(i)

(iii)

i nthe headi ng, by del eting"principal";

in subsection (1) -
(A) by deleting "a principal"™ and

substituting "an";

(B) in paragraph (a)(i), by deleting
“principal"”;

in subsection (2) -
(A) by deleting paragraph (a) and

substituting —

"(a) the permttee of an
excavation permt conpletes
an excavation to which the
permt relates before the
expiry date of the permt or
t he extended period of the

permt;";
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by adding "(if any)" after
"econom c costs";
by del eting "extended peri od" and
substituting "permt or the
ext ended period of the permt, as

t he case may be"

(p) In the proposed section 10L -

(i) in subsection (1) -

(A)

(B)

(O

by adding "or a public officer of
equi val ent rank with engi neering
qualifications relevant to the
excavati on concerned" after

" Seni or ENngi neer";

i n paragraph (a), by deleting "a

princi pal"™ and substituting "an";

by del eti ng paragraphs (c) and (d)

and substituting —

"(c) the duration of an extended

period of an excavation
permt extended under section
10A(3) if he exercises the
Di rector of Hi ghways’ power
under that section

(d) the duration of an extended

period of an excavation
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perm t extended under section
10A(4) if he exercises the
Di rector of Hi ghways’ power
under that section
t he duration of an extended
period of an excavation
permt extended under section
10C(4) if he exercises the
Di rector of Hi ghways’ power
under that section
t he duration of an extended
period of an excavation
permt ext ended under section
10E(2) if he exercises the
Di rector of Hi ghways’ power
under that section
whet her an extension is
caused by reasons nentioned
in section 10K(1)(b) if he
exerci ses the Director of
H ghways’ s power under that

section 10K(1);

whet her t he reasons nenti oned

insectionl10K(1)(b) hindered

t he progress of an excavati on
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to which the excavation
permt relates if he
exerci ses the Director of
H ghway’ s power under secti on
10K(1);

(1) whet her a perm ttee has
satisfied the matters in
section10K(2)(a). (b) and(c)
if he exercises the Director

of Hi ghways’ power under

section 10K(2).";
(i1i) by deleting subsection (2) and

substituting —

"(1A) The Engi neer who nmade an
assessnent under subsection (1)
shal | serve a notice of the result
of his assessnent onthe pernmttee
concer ned.

(2) A permittee who is
aggri eved by an assessnent nmade i n
respect of hi munder subsection (1)
my —

(a) wthin 28 days fromthe
date of service of the

noti ce under subsection
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(1A), apply in witing
to a public officer of
t he rank of Chief
Engi neer or Governnent
Engi neer or a public
of fi cer of equival ent
rank wi th engineering
qualificationsrel evant
to the excavation
concerned (col l ectively
referred to as "the
Chi ef Engineer") in the
H ghways Departnment for
a review of the
Engi neer's assessnent;
(b) set out theresult of his
own assessnment in an

appl i cati on made under

paragraph (a).";
i n subsection (3), by deleting "notify

the perm ttee concerned of theresult of
his review' and substituting "serve a
notice of theresult of hisreviewonthe

permttee concerned”;

by del eti ng subsections (5) and (6) and
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" ()

Page 28

After receipt of an

appl i cation under subsection (2),

i f the Chief Engi neer failstoserve

anoticeof theresult of hisrevi ew

on the permttee concerned within

the time specified in

subsection(3), then -

(a)

(b)

wher e subsection (2)(b)

is applicable, the
result of the
permttee' s assessnent
shal | be taken to be the
result of the Chief
Engi neer's review, or
in any other case, the
assessnment nmade by the
Engi neer under
subsection (1) on the
subject matter of the
application shall be
takento betheresult of
t he Chi ef Engineer's

revi ew,

and the Chief Engineer may, in
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accordance with the result of the
revi ew, exercise any of the powers
conferred on hi munder subsection
(4).

(5A) A permittee who is
aggri eved by a decision nmade in

respect of hi munder subsecti on (4)

my —

(a) wthin 28 days fromthe
date of service of the
noti ce under subsection
(3), applyinwitingto
t he Di rect or of Hi ghways
for areviewof the Chi ef
Engi neer's deci si on;

(b) set out the result of
hi s own assessnent i n an
appl i cati on made under

par agraph (a).
(6) On recei pt of an

appl i cation under subsection (5A),
the Director of H ghways shal

notify the Secretary who will set
up a Revi ewBoardinaccordancew th

section 10N.";
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(Vii)

(viii)
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i n subsection (7), by deleting"(5)" and

substituting "(5A)";
by del eting subsection (9);
by del eting subsection (10) and

substituting —

"(10) The Director of H ghways
shal | serve a notice of the Review
Board' s decision on the permttee
concerned within 14 days fromthe
dat e of the decision of the Review

Board. ";

in subsection (12) -

(A) by deleting "Director of H ghways"
and substituting "Review Board";

(B) inparagraph(b), bydeleting"(5)"
and substituting "(5A)";

by addi ng — (Revised)

"(12A) After receipt of an

appl i cati on under subsection (5A),

if theDirector of Hghways failsto
serve anotice of the ReviewBoard's
deci sion on the applicant within

the tinme specified in subsection

(10), then -

(a) wheresubsection(5A)(b)
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is applicable, the
result of the
permttee's assessnent
shal | be taken to be the
deci sion of the Review
Board; or

(b) in any other case, the
deci si on made by the
Chi ef Engi neer under

subsection (4) on the

subject matter of the
application shall be
t aken t o be t he deci si on
of the Revi ew Board,
and the Review Board may, in
accordance with the deci sion,
exerci se any of the powers
conferred on it under subsection
(12).";
(x) by del eting subsection (13) and
substituting —
"(13) Except a decision
relating to an assessnent made

under subsection (1)(d), (qg), (h)

or (i), the follow ng decision
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shal | be final -
(a) any decision nade
under subsection

(12), or
(b) any decision taken
to be the decision
of the Revi ewBoard
under subsection

(12A) ..
By del eting the proposed sections 10Mand 10N and

substituting —

"10M Revi ew Panel

(1) The Secretary nmay appoi nt a panel of not
nore than 20 persons ("the Revi ew Panel ") whom he
considers suitable to sit as nenbers of a Review
Board torevi ewt he Chi ef Engi neer' s deci si on under

section 10L(4).

(2) The Secretary shall (Revised) nt any
public officer to the Review Panel
(3) Aperson appoi nted under subsection (1)
shal | holdofficefor not norethan 3 years and may —
(a) be reappointed;
(b) resignbynoticeinwitingserved

on the Secretary.
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10N. Revi ew Board

(1) Upon receipt of a notification under

section 10L(6),
(a)

(b)

(c)

the Secretary shall -

conpile a list of the names of
menber s whomhe i nt ends t o appoi nt
to constitute the ReviewBoard to
review the Chief Engineer’s

deci si on under section 10L(4);

serve a notice on the nenbers
mentioned in paragraph (a)
requiring themto nake a

decl aration as to whether they
have or do not have any direct or
indirect interest in the review
concerned within 7 days fromthe
dat e of service of the notice; and
serve a notice on the permttee
concerned noti fyi ng hi mt he nanes
of the menbers nmentioned in
paragraph (a) and require the
permttee to rai se any objection
on the appoi ntnment of any nenber
on the ground that the nenber has
direct or indirect interest inthe

revieww thin 7 days fromthe date
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of service of the notice.

(2) The objection in subsection (1)(c)
shall beinwitingand shall be acconpani ed by al |
written statenents and ot her docunentary evi dence
relied upon by the permttee concerned i n support
of the objection.

(3) After the expiry of the period al |l owed

for the decl aration of interest and t he rai si ng of

obj ection under subsection (1)(b) and (c), the
Secretary shall, subject tosubsections (5) and (6),

finalize the conposition of the Review Board by
appoi nting 3 or 5 persons (excl udi ng t he Chai r nan)
fromthe list conpiled under subsection (1) to
constitute the Review Board after taking into
consideration the declaration of interest of the
menbers and t he objection rai sed by the permttee
concer ned.

(4) The Director of H ghways shall be the
Chai rman of the Revi ew Board.

(5 The Secretary shall nom nate —

(a) at | east one public officer of the
rank of Governnent Engi neer or
above fromthe Hi ghways
Depart nent;

(b) at | east one nenber fromt he Revi ew
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Panel ; and
(c) 1 or 3 other persons as he thinks
fit.

(6) The majority of the persons
constituting a Review Board, excluding the
Chai rman, shall be persons other than public
of ficers.

(7) If at any time during the review
proceedings, it is discovered that any nenber of
t he Revi ew Board has a direct or indirect interest
inthe reviewconcerned, the Chairmn may adjourn
t he proceedings and informthe Secretary.

(8) The Secretary shall term nate the
appoi ntment of the nenber and appoi nt anot her
menber by applying the procedures in subsections
(1), (2) and (3) with necessary nodification as he
thinks fit.

(9) After the appointnent of a new nenber
under subsection (8), the Revi ew Board may rehear
the applicationwhollyor inpartifitissatisfied

that it is just to do so.

10NA. Proceeding of the Review Board
(1) The Review Board shall not proceed to

hear an application for a review of the Chief
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Engi neer’ s deci sion under section 10L(4) at a

heari ng ot her thanto adj ournunl ess all the nenbers
appoi nted under section 10N(3) are present.

(2) Al the matters for determ nation at a
heari ng of the Review Board shall be decided by a
majority of vote of the menbers present.

(3) The Chairman shall not vote at the
heari ng of the Revi ew Board.

(4) In case thereis an equality of votes,
t he Chai rman shal | di scharge the Revi ew Board and
notify the Secretary.

(5) Upon the receipt of the notification

under subsection (4), the Secretary shall applythe

procedures in section 10N(1), (2) and (3) with

necessary nodification to appoi nt anot her Revi ew
Board to hear the review concerned.
(6) In case there is an equality of votes

at a hearing of the Review Board appoi nted under

subsection (5), then -
(a) where section 10L(5A)(b) is

applicable, the result of the
permttee’s assessnent shall be
taken to be the decision of the
Revi ew Board; or

(b) in any other case, the decision
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made by the Chi ef Engi neer under
section 10L(4) on the subject
mat t er of the applicationshall be
taken to be the decision of the
Revi ew Boar d,

and the Review Board nmay, in accordance with the

deci si on, exercise any of the powers conferred on

it under section 10L(12).".

(r) In the proposed section 10Q0(1) -
(1) intheheadi ng by addi ng " made under

an excavation permt" after
"excavation";

(1i) by deleting "a principal
excavation permt or principal”
and substituting "an excavation
permt or".

(s) In the proposed section 10P, by deleting "a

princi pal excavation permt or principal" and

substituting "an excavation permt or".

(t) In the proposed section 10Q —
(i) in subsection (1), by deleting "a
princi pal excavation permt or
principal"™ and substituting "an

excavation permt or";

(i1i) by deleting subsection (2) and
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substituting —

"(2) Were there is a
permttee and no nom nated
permttee and subsection (1) is
contravened, the permttee shal
be guilty of an offence and shal
be |iable on conviction to a fine
of $200, 000.

(2A) Were there is a
permttee and a nom nated
permttee and subsection (1) is
contravened, both the permttee
and the nom nated permttee shal
each be guilty of an offence and
shal | each be | i abl e on conviction
to a fine of $200, 000."

(1ii) in subsection (3), by adding "or (2A)"

after "(2)";
(iv) by adding -

"(4) A court, in making a
deci sion on the defence provided
under subsection (3), may takeinto
consi deration that a person

charged with an of fence under

subsection (2) or (2A) has -
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(b)
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hi red a conpet ent
person to supervise
t he excavation
concer ned;

a docunent ed system

for supervising the

excavation

concer ned,

i ncl udi ng but not

limted to a system

whi ch —

(i) is
managed
by a
conpet ent
per son;
and
(i) requires

i nspection
of the
excavation
to ensure
conpl i ance
W th duties

i nposed
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under
subsection
(1) and
record of
such
i nspecti on;

a docunented system
to ensure his
contractor

conplies with the

duti es i nposed under

subsection (1).

(5) For the purpose of

subsection (4), "conpetent person”

(fTé%ﬁ*:ﬂ) means a person who is

regi stered as —

(a)

(b)

a registered
architect under the
Architects

Regi stration

O di nance (Cap.
408) ;

a registered

pr of essi onal

engi neer under the
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(d)
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Engi neers
Regi stration
Or di nance (Cap. 409)
and is within a
di scipline which is
rel evant to the
excavation
concer ned;
a registered
pr of essi onal
surveyor under the
Surveyors
Regi stration
Ordi nance (Cap. 417)
and is within a
di scipline which is
rel evant to the
excavation
concer ned; or
a safety officer
under the Factories
and | ndustri al
Under t aki ngs
(Safety O ficers and

Saf ety Supervisors)
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Regul ation (Cap. 59

sub.

(i)

(i)

leg.) and -

wher e
subsection
(4 (a) is
appl i cabl e,
has at | east 3
years
experiencein
super vi si ng
excavation
which is
simlar to
t he
excavation
concer ned; or
wher e
subsection
4 (b)(i) is
appl i cabl e,
has at | east 3
years
experience in
managi ng

docunent ed
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system whi ch
is simlar to
the system
described in
t hat
subsection.".

By adding —

"100A. Rei nst at enent of unl eased | and

after excavati on nade under
a |l ease, licence etc.

(1) Any person who nakes or nmintains an
excavation under and in accordance with a | ease,
| icence, deed, nmenorandum of appropriation or an
engi neering conditions for land allocation issued
by the Director of Lands shall reinstate and nmake
good the land as required by any condition of the
| ease, |icence, deed, nenorandumof appropriation,
engi neering conditions for | and al |l ocation, as the
case may be.

(2) |If any unleased |landis not reinstated
and nmade good i n accordance wi t h subsection (1), the
Director of Lands nmay carry out such work as he
consi ders necessary to rei nstate and nake good t he
| and, and any ot her | and t he r ei nst at ement and maki ng
good of which is, in his opinion, necessary in

consequence of t he excavati on, notw t hst andi ng t hat
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the works for the carrying out of which the
excavati on was rmade have not been conpl et ed.

(3) The Director of Lands may recover from
t he person nentioned i n subsection (1) the cost of
any work carried out by the Director of Lands under
subsection (2).

(4) For the avoi dance of doubt, it is
decl ared t hat any work carri ed out under subsecti on
(2) shall not be regarded as excavation for the

pur pose of this O dinance.".

(a) By deleting paragraph (a) and substituting —

"(a) 1in subsection (1), by deleting "8 or 12"
and substituting"10, 10A, 10AA, 10B, 10C

10D, 10E, 101, 10J, 10K, 10L, 10N, 10NA,
100 100A, 10P, 10R, 12 or 18C';
(b) In the proposed section 18(1A) -
(1) by addi ng "the Environnent, Transport
and" before "Wrks";
(ii) by deleting"or 10N' and substituting",
10N or 10NA".
(a) In the proposed section 18B -
(i) in subsection (1) — (Revised)
(A) by deleting "Director of H ghways"
and substituting "Review Board";

(B) bydeleting"therefund of econonic
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costs" and substituting "an
assessnent made under section
10L(1)(d h) or (i)";

(i) in subsection (2), by deleting
everything after "days" and
substituting "fromthe date of service
of a notice of the decision on the
aggri eved person”;

(ti1) insubsection(3), bydeleting"econonic
costs" and substituting "prescribed
fee".

(b) By adding -
"18C. Aut hority’ s power to specify
time limt and newy
constructed street
(1) The Authority may, by notice in the
Gazette, specify —
(a) thetinmnelimt for the subm ssion of
an application for —

(1) t he i ssue of an excavati on
permt or emergency
excavation permt in
relation to an excavation
or any cl ass of excavati on;
or (Revised)

(i) t he ext ensi on of t he peri od
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for which an excavation
permtisvalidinrelation
to an excavation or any
cl ass of excavati on;

(b) a street or any class of streets as a
new y constructed street or acl ass of
newy constructed streets and the
duration for which and the extent to
whi ch such street or such class of
streets, as the case nay be, shall not
be used for any excavati on.

(2) For the avoidance of doubt, it is

decl ared that a noti ce publi shed under subsecti on

(1) is not subsidiary legislation.".

In the first colum -

(a)
(b)

(c)
(d)

by addi ng "10AA(1l), 10AA(2)" after "10A(4)";

by deleting "10D(2)" and substituting "10D(1A),
10D(2), 10E(1), 10E(2) and 10E(3)";

by addi ng “10L(14), 10L(15)" after “10K(3)”;

by adding "18C(1)" after "16C(2)".

In the proposed section 3A —

(a)

(b)

in the heading, by deleting "principal" where it
tw ce appears;

in subsection (1), by deleting "a principal" and

substituting "an".
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In the proposed Schedule 3 -
(a) in Part I -
(1) inthe heading, by del eting"PRINCI PAL";
(i) initem1l —
(A) by deleting "a principal"™ and
substituting "an";
(B) by deleting "the principal" and
substituting "the";
(tii) initem2, by deleting "a principal"” and
substituting "an";
(b) in Part Il -
(1) inthe heading, by del eting"PRINCl PAL";
(i) initeml, by deleting "a principal" and
substituting "an";
(tit) initem2, by deleting "a principal" and
substituting "an".
By deleting "the refund of econom c costs" and
substituting"anassessnent made under section10L(1) (d),
(g), (h) or (i)"

By deleting "a principal"” where it tw ce appears and

substituting "an".



