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BILLS COMMITTEE ON
LAND (MISCELLANEOUS PROVISIONS)(AMENDMENT) BILL 2002
MEETING ON 7 APRIL 2003

Follow-up to meeting on 1 April 2003

In the Bills Committee on Land (Miscellaneous Provisions) (Amendment)
Bill 2002 on 1 April 2003, the Administration was requested to follow up on
certain issues. The following are the information provided on these issues.

Question (a) To consider re-drafting the new section 10Q(5)(b) to
make clear that the scope of the term *“excavation
concerned” included “works within the excavation
concerned”.

Answer (a) We have redrafted sections 10Q(5)(b) and (c). Both now
have the words ‘or the works within that excavation’
appended.

Question (b) To provide further information on the excavation works
behind Regal Hong Kong, including the works
undertaken by the Drainage Services Department
during the period between 22 February and 25 March
2003, the actual progress of the works vis-a-vis the
original programme, the expected completion date of the
project and the target date when the works site could be
temporarily re-opened to traffic.

Answer (b) During the period between 22 February and 25 March
2003, work was carried out for the diversion of an existing
water main which was identified in the trial trench at the
detailed design stage. However, the exact alignment could
only be determined after initial excavation work for the
vertical shaft (which was the subject noted by Members,
and designated WC9) for the drainage work was carried
out. The contractor was required to expose all utilities in
the location, including the pipe, by hand dug method,
checking their conditions with utility undertakers and
confirm the protection requirements for those not to be



diverted. The work involved on the spot decision about
how best to realign the water main to suit site conditions.
After that, a new pipe had to be installed along the new
alignment, and subsequently reconnected to the existing
pipe, to allow water to bypass the obstructing section,
which will eventually be cut away. Since the new pipe run
involved bends, mass bend and thrust blocks had to be
constructed and time was required for the concrete of the
new bend and thrust blocks to set. When the new pipe
was ready to deliver water, leakage test had to be carried
out to ensure soundness of the work. The pipe had also to
be disinfected. All these took about a month.

The contractor has now recommenced work for the
excavation of vertical shaft WC9 which is programmed for
completion by the early July 2003.

Members requested the road be reopened to traffic.
Drainage Services Department (DSD) had studied the
request, and it appeared that it would be feasible between
the above date and late November 2003 when work will
mainly be pipe jacking underground, there will be no
works at vertical shaft WC9 at which time it will be
decked over. The road cannot be reopened earlier because
space has to be provided for the extraction of excavated
materials from the vertical shaft.

It is expected that section of road will have to be closed
again for the extraction of the boring machine and the
construction of permanent manhole at the said vertical
shaft WC9 from December 2003 to February 2004. Up to
now, the progress is on schedule, and the whole project
will be complete in September 2004.

The number of buses passing through Irving Street and
Yee Wo Street was reduced in the bus rationalization



Question (c)

Answer  (c)

Question (d)

Answer  (d)

Question (e)

Answer (e)

exercise in 2002. Transport Department will explore
further necessary measure according to the situation.

To consider including a new criteria for the purpose of
granting an exemption under the new section 10AA to
stipulate that the excavation concerned will not cause
any environmental nuisance or hygiene problem.

We have considered whether to include the environmental
nuisance and hygiene matters as a criteria to exempt any
excavation under new section 10AA. Our view is that the
decision to grant exemption or not is purely on
consideration of the scale of the work and technical
grounds (such as safety). Irrespective of whether the
excavation is covered by a permit, the promoter still has to
abide by all relevant legislations about environmental and
hygiene matters.

To consider whether the words “any lease” instead of “a
lease” should be used in the new section 10(1) to
improve the drafting of the provision.

There is no difference in the meaning and the legal effect
in using "any lease” or "a lease". Both "a" and "any"
convey a generic sense in the context of the new section
10(1). Itis not necessary to make any amendment.

To consider applying the 6-year rule to the appointment
of members to the Review Panel under the new section
10M.

We have added new section 10M(4), qualifying that ‘A
person appointed under subsection (1) shall not hold
office for more than 6 consecutive years’.



We have also modified the following parts of the Committee Stage
Amendments:

a) Sections 10AA(2)(c), (d) and (e) are redrafted to improve the
readability;

b) Sections 10N(1)(c) is redrafted to delete ‘require the permittee’ and
have it replaced by ‘his right’ to better reflect the policy intention;
and

C) Section 10N(5) has the word ‘nominate’ changed to ‘appoint’.

A Committee Stage Amendment incorporating all the above is attached as
Annex.

ETWB
3 April 2003
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LAND (MISCELLANEOUS PROVISIONS) (AMENDMENT) BILL 2002
COMMITTEE STAGE
Amendments to be moved by the Secretary
for the Environment, Transport and Works
Clause Amendment Proposed
1(2) By adding "the Environment, Transport and" before
"Works™".
2 (a) In paragraph (a), by deleting the proposed

definition of "excavation permit" and
substituting -

"rexcavation permit" (JZHNEFE) means an
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excavation permit issued under gection

10A;".

(b) In paragraph (b) -

(i) in the proposed definition of

"contractor", by deleting " a principal

excavation permit or principal" and

substituting "an excavation permit or";

(ii) by deleting the proposed definition of



Page 2
"emergency excavation permit" and
substituting -

""emergency excavation permit (EZ=liZi

=

|EF"E7) means an emergency

excavation permit issued under
section 10B;";

(iii) in the proposed definition of
"permittee", by deleting "a principal
excavation permit or principal" and
substituting "an excavation permit or";

(iv) by deleting the proposed definitions of
"principal emergency excavation
permit", "principal excavation permit",
"secondary emergency excavation
permit" and "secondary excavation
permit".";

(v) in the proposed definition of "Review
Board", by deleting "established under
section 10M" and substituting
"constituted under section 10N".
By deleting the proposed section 2A(3) and (4) and
substituting -

"(3) If the Authority considers that a public

officer, in carrying out his duties in the service

of the Government, has done an act or made an
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omission in contravention of Part III, the
Authority shall -

(a) report the matter to the Secretary
for the Environment, Transport and
Works; and

(b) in the report, advise him, that the

act or omission has, as the case may

(1) been terminated to the
Authority’s
satisfaction; or
(ii) not been terminated to
the Authority’'s
satisfaction.
(4) On receiving a report under subsection
(3) where paragraph (b) (ii) of that subsection is
applicable, the Secretary for the Environment,
Transport and Works shall investigate the matter
to which the report relates and ascertain if the
public officer concerned is continuing to
contravene Part IITI or has stopped the
contravention.
(5) If an investigation under subsection (4)
shows that the public officer concerned is

continuing to contravene Part III, the Secretary



for the Environment,
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Transport and Works shall

ensure that the best practicable steps are taken

to

(a)

(b)

stop the contravention; and

avoid the recurrence of any like

contravention if he considers that

the public officer concerned or any

other public officer, is likely to

commit the like contravention.

either -

(1)

(i1)

a report under
subsection (3) is
received where
paragraph (b) (i) of that
subsection is
applicable; or

an investigation under
subsection (4) shows
that the public officer
concerned has stopped

the contravention; but

the Secretary for the Environment,

Transport and Works considers that

the public officer concerned or any
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other public officer, is likely to
commit a like contravention,

then the Secretary for the Environment, Transport
and Works shall ensure that the best practicable
steps are taken to avoid the recurrence of the like
contravention.".

(a) In the proposed gection 8(1), by adding -

"Secretary (%)-<) means the Secretary for the

Environment, Transport and Works;".
(b) By deleting the proposed section 9 and
substituting -
"9, Application of certain provisions
"(l) Sectionl0B, 10C, 10D (1A 10E, 10K

101, 10M, 10N, 10NA, 10R, 18B and 18C only

apply in the case of an excavation in a
Street.

(2) Sections 10AA and 100A only apply
in the case of an excavation in unleased land,
other than streets.".

(c) In the proposed gection 10 -
(1) by deleting subsections (1) and (2) and
substituting -
"(1l) Except under and in
accordance with a prospecting

licence, mining licence or sand
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removal permit, or a lease,
licence, deed, memorandum of
appropriation or engineering
conditions for land allocation
issued by the Director of Lands,
a person shall not make or maintain
any excavation in unleased land
unless -

(a) either -

(1) he is the
holder of an
excavation
permit or
emergency
excavation
permit; or

(ii) he is the
contractor
of the
holder of an
excavation
permit or
emergency
excavation

permit; and
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(b) he somakes ormaintains
the excavation under
and in accordance with
the permit.
(2) Subject to gsubsection
(6), a person who contravenes
subsection (1) by making or
maintaining an excavation in
unleased land without being -
(a) the holder of an
excavation permit
or emergency
excavation permit;
or
(b) the contractor of
the holder of an
excavation permit
or emergency
excavation
permit,
shall be guilty of an offence
and shall be liable on
conviction to a fine at level
5 and to imprisonment for 6

months.";
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(iii)

(iv)
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in subsection (3), by deleting
"issued to him";
in subsection (4) (a), by deleting
"a principal excavation permit or
principal" and substituting "an
excavation permit or";
in subsection (5) (a), by deleting
"a principal excavation permit or
principal" and substituting "an
excavation permit or";
in subsection (7), by deleting "a
principal excavation permit or
principal" and substituting "an

excavation permit or".

(d) In the proposed gection 10A -

(1)

(i1)

(iii)

in the heading, by deleting
"principal";

in subsection (1), by deleting "a
permit, to be known as the
principal" and substituting "an";
in subsection (2), by deleting "A
principal" and substituting "An";
in subsection (3), by deleting "a
principal" and substituting "an";

in subsection (4) -
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in paragraph (a), by deleting
"a principal" and
substituting "an";
by deleting paragraph (b) and
substituting -

"(b) the permittee of
the permit is
unable to have
access to -

(i) a reasonably
substantial
portion of the
street
concerned for
the purpose of
making or
maintaining
the
excavation,
after the
commencement
of the period
for which the
permit is

valid but
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before the
commencement
of the
excavation,
for reason
other than the
fault of the
permittee,
the
contractor
for the
excavation or
their
employees; or
a reasonably
substantial
portion of the
land
concerned,
other than a
street, for
the purpose of
making or
maintaining

the
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excavation,
after the
commencement
of the period
for which the
permit is
valid, for
reason other
than the fault
of the
permittee,
the
contractor
for the
excavation or
their
employees.";
(vi) in subsection (5), by deleting "any" and
substituting "Subject to gection 10K,
any".
(e) By adding -
"10AA. Exemption
(1) Any person who intends to make and
maintain an excavation in unleased land may apply

to the Authority in writing to exempt the
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excavation from complying with all or any
provision of this Part and shall set out the
reasons for the application.

(2) Upon receipt of an application made
under subsection (1), the Authority may by notice
in writing exempt the excavation referred to in
the application from all or any provision of this
Part if the Authority is of the opinion that the
excavation -

(a) is minor;

(b) will not involve or is
unlikely to involve
lateral support or
substantial work in terms
of the extent, duration
and size of the excavation
and the area that will be
or is likely tobe affected
by the excavation;

(c) will not cause or is
unlikely to cause any
inconvenience or danger
to the public;

(d) will not cause or is

unlikely to cause any
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delay to traffic; and
(e) will not pose or is
unlikely to pose a danger
to any underground
apparatus or

properties.”.

(f) In the proposed gection 10B -

(1)

(ii)

(1ii)

(iv)

in the heading by deleting "principal";
in subgsection (1), by deleting "a permit,
to be known as the principal" and
substituting "an";
in subsection (2), by deleting "A
principal" and substituting "An";
in subsection (3), by deleting "a
principal" and substituting "an";
in subsection (6), by deleting "any" and
substituting "Subject to section 10K,
any";
in subsection (7) -
(A) 1in paragraph (a), by deleting "a
principal" and substituting "an";
(B) by deleting paragraph (b) and
substituting -
"(b) the permittee of the

permit is unable to have
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access to a reasonably
substantial portion of
the land concerned for
the purpose of making or
maintaining the
excavation, after the
date of the report of the
emergency incident
concerned to the
Authority under
subsection (3) but before
the commencement of the
excavation, for reason
other than the fault of
the permittee, the
contractor for the
excavation or their

employees, ".

(g) In the proposed gection 10C -

(1)

in subsection (1), by deleting "a
principal" where it twice appears and
substituting "an";

in subsection (2) -

(A) Dby deleting "a principal" and

substituting "an";
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(B) Dby deleting "the principal"
wherever it appears and
substituting "an";
(1id) in subsection (3), by deleting "a
principal" and substituting "an";
(iv) in subsection (4), by deleting "a
principal" and substituting "an";
(v) in subsection (5), by deleting "a
principal" and substituting "an".
(h) In the proposed gection 10D -
(1) by deleting subsection (1) and
substituting -

"(1) The Authority may
refuse to issue an excavation
permit or emergency excavation
permit if -

(a) he reasonably
believes that the
person making the
application for
the issue of the
permit -

(1) is not a
fit and

proper



(1ii)
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person to
make or
maintain
any
excavation
in
unleased
land;
cannot
comply
with the
conditions
imposed
under the
permit;
does not
have
sufficient
financial
resources
to make or
maintain
an
excavation

to which
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the permit
relates;

(b) in the opinion of
the Authority,
the application
to which the
permit relates is
unreasonable;

(c) having regard to
the circumstances
of the case, the
issue of the
permit is, in the
opinion of the
Authority,
inappropriate in
such
circumstances.

(1n) In addition to the
grounds specified in subsection
(1), the Authority may -

(a) refuse to issue an
excavation permit
or emergency

excavation permit
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the person
who makes
the
application
for the
issue of the
permit fails
to submit
the
application
within the
time limit
specified by
the
Authority
under
section 18C;
or

the street to
which the
permit
relates is a
newly

constructed
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street
specified by
the Authority
under section
18C;
(b) refuse to extend
the period for
which an
excavation permit
is valid if the
person who makes
the application
for the extension
fails to submit
the application
within the time
limit specified
by the Authority
under section
18C.";
(ii) in subsection (2), by adding "or extend
the period for which a permit is valid"
after "permit".
(i) By deleting the proposed section 10E and

substituting -
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"10E. Late application for extension

of excavation permit

(1) Without prejudice to section 10D (1A4),

where -

(a)

a permittee applies for an
extension of the validity period
of an excavation permit beyond
the time 1limit specified for such
excavation under gsection 18C but
before the expiry date of the
permit;

the application is accompanied by
the appropriate prescribed fee
based on the duration of the
period applied for by the
permittee; and

the Authority has not made his
decision on or before the expiry

date of the permit,

the permit shall, unless sooner terminated under

this Ordinance and subject to subsection (2), be

deemed to be extended up to the expiry of the period

applied for by the permittee.

(2) The Authority shall determine the

period for which an excavation permit deemed to



(1)

Page 21
be extended under subsection (1) shall be valid
and may revise the expiry date of the permit to
a date which is earlier than the expiry date in
subsection (1).

(3) The Authority shall serve a notice of
his determination under gubsection (2) on the
permittee concerned.

(4) If the period determined by the
Authority under subsection (2) is shorter than the
period applied for by the permittee concerned, he
shall refund any extra prescribed fee to the
permittee without interest.".

In the proposed gection 10F, by deleting "a
principal excavation permit or principal" and
substituting "an excavation permit or".

In the proposed gection 10G -

(1) in subsection (1), by deleting "a
principal excavation permit or
principal" and substituting "an
excavation permit or";

(ii) in subsection (2), by deleting "a
principal excavation permit or
principal" and substituting "an
excavation permit or".

In the proposed gection 10H -
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in subsection (1), by deleting "a
principal excavation permit or
principal" and substituting "an
excavation permit or";
in subsection (2), by deleting "a
principal excavation permit or
principal" and substituting "an

excavation permit or".

In the proposed gection 10I(2), by deleting "a

principal excavation permit or principal" and

substituting "an excavation permit or".

In the proposed gection 10J -

(1)

(i1)

in subsection (1), by deleting "a
principal excavation permit or
principal" and substituting "an
excavation permit or";

in subsection (2), by deleting "A
principal excavation permit or
principal" and substituting "An
excavation permit or";

by deleting subsection (3);

in subsection (4), by deleting "a
principal excavation permit or
principal" and substituting "an

excavation permit or";
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(v) in subsection (5), by deleting "a
principal excavation permit or
principal" and substituting "an
excavation permit or".
(o) In the proposed gection 10K -
(1) in the heading, by deleting "principal";
(ii) in subsection (1) -
(A) Dby deleting "a principal" and
substituting "an";
(B) in paragraph (a) (i), by deleting
"principal";
(1ii) in subsection (2) -
(A) by deleting paragraph (a) and
substituting -

"(a) the permittee of an
excavation permit completes
an excavation to which the
permit relates before the
expiry date of the permit or
the extended period of the
permit;";

(B) by adding " (if any)" after

"economic costs";

(C) Dby deleting "extended period" and

substituting "permit or the
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extended period of the permit, as

the case may be".

(p) In the proposed gection 10L -

(1) in subsection (1) -

(A)

by adding "or a public officer of

equivalent rank with engineering

qualifications relevant to the
excavation concerned" after
"Senior Engineer";

in paragraph (a), by deleting "a

principal" and substituting "an";

by deleting paragraphs (c¢) and (d)

and substituting -

"(c) the duration of an extended
period of an excavation
permit extended under section
10A(3) if he exercises the
Director of Highways'’ power
under that section;

(d) the duration of an extended
period of an excavation
permit extended under section
10A(4) if he exercises the
Director of Highways'’ power

under that section;
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the duration of an extended
period of an excavation
permit extended under section
10C(4) if he exercises the
Director of Highways’ power
under that section;
the duration of an extended
period of an excavation
permit extended under section
10E(2) if he exercises the
Director of Highways'’ power
under that section;
whether an extension is
caused by reasons mentioned
in section 10K (1) (b) if he
exercises the Director of
Highways’s power under that
section 10K(1);
whether the reasons mentioned
in section 10K (1) (b) hindered
the progress of an excavation
to which the excavation
permit relates if he
exercises the Director of

Highway'’s power under section
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10K (1) ;

(1) whether a permittee has
satisfied the matters in
section 10K (2) (a), (b) and (c)
if he exercises the Director
of Highways’ power under
section 10K(2).";

(ii) by deleting subsection (2) and
substituting -

" (1A) The Engineer who made an
assessment under subsection (1)
shall serve a notice of the result
of his assessment on the permittee
concerned.

(2) A permittee who is
aggrieved by an assessment made in
respect of him under gsubsection (1)
may -

(a) within 28 days from the
date of service of the
notice under subsection
(1A), apply in writing
to a public officer of
the rank of Chief

Engineer or Government
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Engineer or a public
officer of equivalent
rank with engineering
qualifications relevant
to the excavation
concerned (collectively
referred to as "the
Chief Engineer") in the
Highways Department for
a review of the
Engineer's assessment;
(b) set out the result of his
own assessment in an
application made under
paragraph (a).";
in subsection (3), by deleting "notify
the permittee concerned of the result of
his review" and substituting "serve a
notice of the result of his review on the
permittee concerned";
by deleting subsections (5) and (6) and
substituting -
"(5) After receipt of an
application under gsubsection (2),

if the Chief Engineer fails to serve
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a notice of the result of his review
on the permittee concerned within
the time specified in
subsection(3), then -

(a) where subsection (2) (b)
is applicable, the
result of the
permittee's assessment
shall be taken to be the
result of the Chief
Engineer's review; or

(b) in any other case, the
assessment made by the
Engineer under
subsection (1) on the
subject matter of the
application shall be
taken to be the result of
the Chief Engineer's
review,

and the Chief Engineer may, in

accordance with the result of the
review, exercise any of the powers
conferred on him under subsection

(4).
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(vii)
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(5A) A permittee who is
aggrieved by a decision made in
respect of him under subsection (4)
may -

(a) within 28 days from the
date of service of the
notice under gubsection
(3), apply in writing to
the Director of Highways
for a review of the Chief
Engineer's decision;

(b) set out the result of
his own assessment in an
application made under
paragraph (a).

(6) On receipt of an
application under subsection (534),
the Director of Highways shall
notify the Secretary who will set
up a Review Board in accordance with
section 10N.";

in subsection (7), by deleting " (5)" and
substituting " (5A)";

by deleting subsection (9);

by deleting subsection (10) and
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substituting -

"(10) The Director of Highways
shall serve a notice of the Review
Board's decision on the permittee
concerned within 14 days from the
date of the decision of the Review
Board.";

(viii) in subsection (12) -
(A) Dby deleting "Director of Highways"
and substituting "Review Board";
(B) in paragraph (b), by deleting " (5)"
and substituting " (5A)";
(ix) Dby adding -

"(12A) After receipt of an
application under subsection (5A),
if the Director of Highways fails to
serve a notice of the Review Board's
decision on the applicant within
the time specified in subsection
(10), then -

(a) where subsection (5A) (b)
is applicable, the
result of the
permittee's assessment

shall be taken to be the
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decision of the Review
Board; or
(b) in any other case, the
decision made by the
Chief Engineer under
subsection (4) on the
subject matter of the
application shall be
taken to be the decision
of the Review Board,
and the Review Board may, in
accordance with the decision,
exercise any of the powers
conferred on it under subsection
(12).";
(x) by deleting subsection (13) and
substituting -
"(13) Except a decision

relating to an assessment made

under subsection (1) (d), (g), (h)
or (i), the following decision

shall be final -
(a) any decision made

under subsection

(12), or
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(b) any decision taken
to be the decision
of the Review Board
under subsection
(12A) .".
(g) By deleting the proposed sections 10M and 10N and
substituting -
"10M. Review Panel
(1) The Secretary may appoint a panel of not
more than 20 persons ("the Review Panel") whom he
considers suitable to sit as members of a Review
Board to review the Chief Engineer's decision under
section 10L.(4).
(2) The Secretary shall not appoint any
public officer to the Review Panel.
(3) A person appointed under subsection (1)
shall hold office for a period of 3 years and may -
(a) Dbe reappointed;
(c) resign by notice in writing served
on the Secretary.
(4) A person appointed under subsection (1)
shall not hold office for more than 6 consecutive

years.

10N. Review Board
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section 10L(6),

(a)
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receipt of a notification under
the Secretary shall-
compile a list of the names of
members whom he intends to appoint
to constitute the Review Board to
review the Chief Engineer’s
decision under section 10L(4);
serve a notice on the members
mentioned in paragraph (a)
requiring them to make a
declaration as to whether they
have or do not have any direct or
indirect interest in the review
concerned within 7 days from the
date of service of the notice; and
serve a notice on the permittee
concerned notifying him the names
of the members mentioned in
paragraph (a) and his right to
raise any objection on the
appointment of any member on the
ground that the member has direct
or indirect interest in the review
within 7 days from the date of

service of the notice.
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(2) The objection in gubsection (1) (c)
shall be in writing and shall be accompanied by all
written statements and other documentary evidence
relied upon by the permittee concerned in support
of the objection.

(3) After the expiry of the period allowed
for the declaration of interest and the raising of
objection under subsection (1) (b) and (c), the
Secretary shall, subject to subsections (5) and (6),
finalize the composition of the Review Board by
appointing 3 or 5 persons (excluding the Chairman)
from the list compiled under subsection (1) to
constitute the Review Board after taking into
consideration the declaration of interest of the
members and the objection raised by the permittee
concerned.

(4) The Director of Highways shall be the
Chairman of the Review Board.

(5) The Secretary shall appoint -

(a) at least one public officer of the
rank of Government Engineer or
above from the Highways
Department;

(b) at least one member from the Review

Panel; and
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(c) 1 or 3 other persons as he thinks
fit.
(6) The majority of the persons

constituting a Review Board, excluding the
Chairman, shall be persons other than public
officers.

(7) If at any time during the review
proceedings, it is discovered that any member of
the Review Board has a direct or indirect interest
in the review concerned, the Chairman may adjourn
the proceedings and inform the Secretary.

(8) The Secretary shall terminate the
appointment of the member and appoint another
member by applying the procedures in subsections
(1), (2) and (3) with necessary modification as he
thinks fit.

(9) After the appointment of a new member
under subsection (8), the Review Board may rehear
the application wholly or in part if it is satisfied

that it is just to do so.

10NA. Proceeding of the Review Board
(1) The Review Board shall not proceed to
hear an application for a review of the Chief

Engineer’s decision under section 10L(4) at a
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hearing other than to adjournunless all the members
appointed under section 10N (3) are present.

(2) All the matters for determination at a
hearing of the Review Board shall be decided by a
majority of vote of the members present.

(3) The Chairman shall not vote at the
hearing of the Review Board.

(4) In case there is an equality of votes,
the Chairman shall discharge the Review Board and
notify the Secretary.

(5) Upon the receipt of the notification
under subsection (4), the Secretary shall apply the
procedures in section 10N(1), (2) and (3) with
necessary modification to appoint another Review
Board to hear the review concerned.

(6) In case there is an equality of votes
at a hearing of the Review Board appointed under
subsection (5), then -

(a) where section 10L(5A) (b) is
applicable, the result of the
permittee’s assessment shall be
taken to be the decision of the
Review Board; or

(b) in any other case, the decision

made by the Chief Engineer under
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section 10L(4) on the subject
matter of the application shall be
taken to be the decision of the
Review Board,

and the Review Board may, in accordance with the
decision, exercise any of the powers conferred on
it under section 10L(12).".
In the proposed section 100(1) -
(1) in the heading by adding "made under
an excavation permit" after
"excavation";

(ii) by deleting "a principal
excavation permit or principal"
and substituting "an excavation
permit or".

In the proposed gection 10P, by deleting "a
principal excavation permit or principal" and
substituting "an excavation permit or".

In the proposed gection 100 -

(1) in subsection (1), by deleting "a
principal excavation permit or
principal" and substituting "an
excavation permit or";

(ii) by deleting subsection (2) and

substituting -
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"(2) Where there is a
permittee and no nominated
permittee and subsection (1) is
contravened, the permittee shall
be guilty of an offence and shall
be liable on conviction to a fine
of $200,000.

(2A) Where there is a
permittee and a nominated
permittee and subsection (1) is
contravened, both the permittee
and the nominated permittee shall
each be guilty of an offence and
shall each be liable on conviction
to a fine of $200,000.";

(iii) in subsection (3), by adding "or (2A)"
after "(2)";
(iv) by adding -

"(4) A court, in making a
decision on the defence provided
under subsection (3), may take into
consideration that a person
charged with an offence under
subsection (2) or (2A) has -

(a) hired a competent
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person to supervise
the excavation
concerned;

a documented system

for supervising the

excavation

concerned,

including but not

limited to a system

which -

(1) is
managed
by a
competent
person;
and
(ii) requires

inspection
of the
excavation
to ensure
compliance
with duties
imposed

under
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subsection
(1) and
record of
such
inspection;
(c) a documented system
to ensure his
contractor
complies with the
duties imposed under
subsection (1).

(5) For the purpose of
subsection (4), "competent person"
(fTQ%ﬁkji) means a person who is
registered as -

(a) a registered
architect under the
Architects
Registration
Ordinance (Cap.
408) ;

(b) a registered
professional
engineer under the

Engineers
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Registration
Ordinance (Cap. 409)
and is within a
discipline which is
relevant to the
excavation
concerned or the
works within that
excavation;

a registered
professional
surveyor under the
Surveyors
Registration
Ordinance (Cap. 417)
and is within a
discipline which is
relevant to the
excavation
concerned or the
works within that
excavation; or

a safety officer
under the Factories

and Industrial
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Undertakings

(Safety Officers and

Safety Supervisors)

Regulation (Cap. 59

sub.

(1)

(i1)

leg.) and -

where
subsection
(4) (a) is
applicable,
has at least 3
years
experience in
supervising
excavation
which is
similar to
the
excavation
concerned; or
where
subsection
4) (b) (i) is
applicable,
has at least 3

years
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experience in
managing
documented
system which
is similar to
the system

described in

that
subsection.".
By adding -
"100A. Reinstatement of unleased land

after excavation made under
a lease, licence etc.

(1) Any person who makes or maintains an
excavation under and in accordance with a lease,
licence, deed, memorandum of appropriation or an
engineering conditions for land allocation issued
by the Director of Lands shall reinstate and make
good the land as required by any condition of the
lease, licence, deed, memorandum of appropriation,
engineering conditions for land allocation, as the
case may be.

(2) If any unleased land is not reinstated
and made good in accordance with subsection (1), the
Director of Lands may carry out such work as he

considers necessary to reinstate and make good the



(b)

(a)

Page 44
land, and any other land the reinstatement and making
good of which is, in his opinion, necessary in
consequence of the excavation, notwithstanding that
the works for the carrying out of which the
excavation was made have not been completed.

(3) The Director of Lands may recover from
the person mentioned in subsection (1) the cost of
any work carried out by the Director of Lands under
subsection (2).

(4) For the avoidance of doubt, it is
declared that any work carried out under subsection
(2) shall not be regarded as excavation for the
purpose of this Ordinance.".

By deleting paragraph (a) and substituting -

"(a) 1in subsection (1), by deleting "8 or 12"
and substituting "10, 10A, 10AA, 10B, 10C,
10D, 10E, 10I, 10J, 10K, 10L, 10N, 10NA,
100, 100A, 10P, 10R, 12 or 18C";

In the proposed gection 18 (1A) -
(i) by adding "the Environment, Transport
and" before "Works";
(ii) by deleting "or 10N" and substituting ",
10N or 10NA".
In the proposed section 18B -

(1) in subsection (1) -
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(A) Dby deleting "Director of Highways"
and substituting "Review Board";
(B) bydeleting "the refund of economic
costs" and substituting "an
assessment made under section
10L. (1) (d h) or (4)";

(ii) in subsection (2), by deleting
everything after "days" and
substituting "from the date of service
of a notice of the decision on the
aggrieved person';

(iii) in subsection (3), by deleting "economic
costs" and substituting "prescribed
fee".

By adding -
"18C. Authority’s power to specify
time limit and newly
constructed street
(1) The Authority may, by notice in the
Gazette, specify -
(a) the time limit for the submission of
an application for -
(1) the issue of an excavation
permit or emergency
excavation permit in

relation to an excavation
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or any class of excavation;
or

(ii) the extension of the period
for which an excavation
permit is valid in relation
to an excavation or any
class of excavation;

(b) a street or any class of streets as a
newly constructed street or a class of
newly constructed streets and the
duration for which and the extent to
which such street or such class of
streets, as the case may be, shall not
be used for any excavation.

(2) For the avoidance of doubt, it 1is

declared that a notice published under subsection
(1) is not subsidiary legislation.".

In the first column -

(a) Dby adding "10AA (1), 10AA(2)" after "10A(4)";

(b) Dby deleting "10D(2)" and substituting "10D(1A),
10D(2), 10E(1), 10E(2) and 10E(3)";

(d) by adding “10L(14), 10L(15)” after “10K(3)”";

(e) Dby adding "18C(1)" after "1le6C(2)".

In the proposed section 3A -

(a) in the heading, by deleting "principal" where it
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twice appears;
(b) in subsection (1), by deleting "a principal" and
substituting "an".
14 In the proposed Schedule 3 -
(a) in Part I -
(1) in the heading, by deleting "PRINCIPAL";
(idi) in item 1 -
(A) Dby deleting "a principal" and
substituting "an";
(B) Dby deleting "the principal" and
substituting "the";
(iii) in item 2, by deleting "a principal" and
substituting "an";
(b) in Part ITI -
(i) in the heading, by deleting "PRINCIPAL";
(ii) in item 1, by deleting "a principal" and
substituting "an";
(1id) in item 2, by deleting "a principal" and
substituting "an".
15 By deleting "the refund of economic costs" and

substituting "an assessment made under section 10L (1) (d),

(g), (h) or (4)".

16 By deleting "a principal" where it twice appears and

substituting "an".



