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Prevention of Child Pornography Bill
Overseas legislation on "possession of child pornography"

In the 2nd Bills Committee meeting on 3 May 2002, Members
requested information on overseas legislation relating to the possession of child
pornography. The offence of "possession of child pornography" (including
possession for publication), in essence, consists of 9 elements –

(a) the offence provision generally (in particular the offending act, e.g.
possession, receipt);

(b) materials covered (e.g. visual depiction or written materials);
(c) nature of depiction (e.g. indecent, explicit sexual conduct);
(d) penalty;
(e) express mental element;
(f) age of person depicted;
(g) apparent age (whether the offence covers a person who appears to be

below the age limit, apart from a person who is actually below that
age);

(h) computer-generated (whether the offence covers a depiction
otherwise than of an actual person)

(i) defences (e.g. mistake of age, artistic merit, public good).

This paper analyses these elements (except items (g) and (h), which are dealt with
in a separate paper1) in the relevant offence provisions in the United Kingdom,
Canada, United States and New South Wales, Australia.

2. For ease of reference, Annex 1 sets out for each of the four
jurisdictions 9 elements of the offence of possession.

3. Extracts of the relevant sections of the overseas legislation are at the
Annexes 2A to 2D –

(a) United Kingdom (Annex 2A)
(b) Canada (Annex 2B)
(c) United States (Annex 2C)
(d) New South Wales, Australia (Annex 2D)

                                             
1 The separate paper is entitled “The judgment relating to child pornography by the Supreme Court of the United
States on 16 April 2002 and its implications on the Prevention of Child Pornography Bill”.
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ANALYSIS OF OVERSEAS LEGISLATION

(A)              Offence provisions and penalties

4. All four jurisdictions considered in this paper differentiate the
offence of simple possession from the offence of possession for the purpose of
publication. The latter offence being expressed in different ways as follows -

(a) have in his possession indecent photographs or pseudo-photographs,
with a view to their being distributed or shown by himself or others
(United Kingdom):

(b) possess for the purpose of publication, or possess for the purpose of
distribution or sale, child pornography (Canada);

(c) possesses with the intent to sell child pornography (United States);
(d) have in possession or custody, or under control, child pornography

for the purpose of distribution, dissemination, circulation, delivery,
exhibition, lending for gain, exchange, barter, sale, offer for sale,
letting on hire or offer to let on hire (New South Wales))

5. As far as penalties are concerned, the same penalty applies to both
offences in the case of the United States.  In the case of the United Kingdom,
Canada and New South Wales, Australia, the penalty for simple possession is
lower than that for possession for the purpose of publication.  Please refer to the
table of penalty levels of overseas legislation at Annex 3.

6. Under Clause 3(3) of the Prevention of Child Pornography Bill (the
Bill), any person who has in his possession any child pornography (unless he is
the only person pornographically depicted in the child pornography) commits an
offence and is liable –

(a) on conviction on indictment to a fine of $1,000,000 and to
imprisonment for 5 years; or

(b) on summary conviction to a fine of $500,000 and to imprisonment for
2 years.

7. The maximum custodial penalty level of 5 years for mere possession
is the same as that of US, UK and Canada. We do not consider it necessary to
create a separate offence of possession for publication despite the existence of
such an offence in some other overseas countries.

8. On the one hand, publishing child pornography is already prohibited
under Clause 3(2) of the Bill with a maximum penalty of 8 years’ imprisonment.
If there is evidence that a person publishes child pornography, he is caught under
Clause 3(2). On the other hand, if he possesses the child pornography, he is
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caught under Clause 3(3). It is, however, rather difficult to prove his intention of
publication if he only possesses the child pornography and little evidence of
publication is available. For instance, presumptions may have to be provided for
regarding "for the purpose of publication", such as a presumption based on the
number of copies of a particular piece of child pornography, but these
presumptions can be rather arbitrary. Nevertheless, the court will take into
account the purpose of publication as an aggravating factor in meting out
sentences for possession offences.

(B)           Materials covered

9. All four jurisdictions regulate visual depictions, though different
expressions may be used -

(a) photograph or pseudo-photograph (United Kingdom);
(b) a photographic, film, video or other visual representation (Canada);
(c) any visual depiction, including any photograph, film, video, picture,

or computer or computer-generated image or picture (United States);
(d) a film, publication or computer game (New South Wales, Australia)

10. The Canadian legislation clearly covers written materials.  The
reference to "written material" in s.163.1 of the Criminal Code of Canada was
expressly upheld in the Supreme Court of Canada's decision of R v Sharpe, with
minor exceptions2.  In line with Sharpe, a person was convicted of the offence of
possession of child pornography, where the impugned material included a story
that consisted of some 36 pages of single spaced typing and depicted sexual
activity with a child in excruciating and horrifying detail.3

11. The New South Wales regime seems to cover written material as
well.  Although no case on child pornography in the form of written materials can
be found, the relevant Classification (Publications, Films and Computer Games)
Act 1995 clearly covers written materials.  A university student journal containing
an article entitled "The Art of Shoplifting" was refused classification (or, in other
words, classified as RC).4

12. Under the Bill, “child pornography” means –

                                             
2 Please refer to the paper mentioned in footnote 1.
3 Her Majesty the Queen v. W. (R.),  No.: 5013/00, Ontario Superior Court of Justice,  2001 Ont. Sup. C.J. LEXIS
1542
4 Michael Brown, Melita Berndt, Ben Ross, Valentina Srpcanska v the Members of the Classification Review Board
of the Office of Film and Literature Classification [1997] 474 FCA (6 June 1997)
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(a) a photograph, film, computer-generated image or other visual
depiction that is a pornographic depiction of a person who is or
appears to be a child, whether it is made or generated by electronic
or any other means, whether or not it is a depiction of a real person
and whether or not it has been modified; or

(b) anything that incorporates a photograph, film, image or depiction
referred to in paragraph (a),

and includes data stored in a form that is capable of conversion into a
photograph, film, image or depiction referred to in paragraph (a) and
anything containing such data.

13. The Bill aims to catch visual depiction of child pornography but not
those in written or audio form. In crafting the Bill, we have been mindful of the
need to strike a proper balance between protection of children and safeguarding
the right to freedom of expression. Visual depiction of child pornography is
considered more heinous and harmful to children than written or audio forms in
terms of sexual exploitation. Furthermore, any prohibition of written or audio
child pornography is likely to entail tremendous enforcement difficulties. Despite
some calls from non-governmental organizations to prohibit audio child
pornography in Hong Kong, we consider it not necessary or appropriate at this
stage. Please refer to our response to the submission by the Hong Kong Christian
Service on this issue. With regard to overseas legislation, written materials of
child pornography are banned under the Canadian Criminal Code and seemingly
in New South Wales of Australia but not in legislation of US, UK. Moreover,
audio child pornography is not prohibited by law in these four countries.

(C)               Nature of depiction

14. The definition of the nature of depictions prohibited varies
considerably among the four jurisdictions.

15. In the United Kingdom, the Protection of Children Act 1978 and the
Criminal Justice Act 1988 simply refer to "indecent" without further elaboration.
The meaning of "indecent" was considered in R v GRAHAM-KERR [1988] 1
WLR 1098, 153 JP 171, 88 Cr App Rep 302.  The Court of Appeal said of the
issue of "indecency" as follows -

"On the question of whether the photograph was or was not indecent, the jury
had to apply the test as stated by the judge, or as stated in Reg v Stamford, by
applying the recognised standards of propriety.  In other words the question
of whether or not the photograph was indecent or not is a matter for the
appraisal of the jury applying those standards."
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United Kingdom expands the concept of child pornography, in that it is sufficient
if the image is indecent and a child is depicted in the image.  It is not essential that
the child himself is indecently depicted.

16. For New South Wales, a depiction is prohibited if it describes or
depicts, in a way that is likely to cause offence to a reasonable adult, a person
(whether or not engaged in sexual activity) who is a child under 16 or who looks
like a child under 16, and is classified as "RC" (refused classification) on that
basis. The classification is to be made by the Classification Board under the
Classification (Publications, Films and Computer Games) Act 1995 of the
Australian Commonwealth.  The matters to be taken into account in making a
decision on the classification of a publication, a film or a computer game include
general standards of morality, decency and propriety, the literary, artistic or
educational merit and general character of the publication, film or computer
game and its intended targets of publication.

17. Under the Criminal Code of Canada, s.163.1 a visual depiction is
child pornography if-

(i) it shows a person who is or is depicted as being under the age
of eighteen years and is engaged in or is depicted as engaged in
explicit sexual activity, or

(ii) its dominant characteristic is the depiction, for a sexual
purpose, of a sexual organ or the anal region of a person under
the age of eighteen years.

In addition, child pornography also includes any written material or visual
representation that advocates or counsels sexual activity with a person under the
age of eighteen years that would be an offence under Criminal Code.

18. Under the Criminal Code of the United States, Sec. 2256(8), child
pornography means a visual depiction of sexually explicit conduct, where –

(a) the production of such visual depiction involves the use of a minor
engaging in sexually explicit conduct;

(b) such visual depiction is, or appears to be, of a minor engaging in
sexually explicit conduct5;

(c) such visual depiction has been created, adapted, or modified to
appear that an identifiable minor is engaging in sexually explicit
conduct; or

                                             
5 This section was recently struck down by the Supreme Court of United States.  Please refer to the paper mentioned
in footnote 1.
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(d) such visual depiction is advertised, promoted, presented, described,
or distributed in such a manner that conveys the impression that the
material is or contains a visual depiction impression that the material
is or contains a visual depiction of a minor engaging in sexually
explicit conduct.

Under sec. 2256(2) of that Code, ''sexually explicit conduct'' means actual or
simulated –

(a) sexual intercourse, including genital-genital, oral-genital, anal-
genital, or oral-anal, whether between persons of the same or
opposite sex;

(b) bestiality;
(c) masturbation;
(d) sadistic or masochistic abuse; or
(e) lascivious exhibition of the genitals or pubic area of any person;

19. Under the Bill, “pornographic depiction” means –

(a) a visual depiction that depicts a person who is or appears to be
engaged in explicit sexual conduct; (or)

(b) a visual depiction that depicts, in a sexual manner or context, the
genitals or anal region of a person or the breast of a female person,

but, for the avoidance of doubt, a depiction for a genuine family purpose
does not, merely because it depicts any part of the body referred to in
paragraph (b), fall within that paragraph.

20. Pornography-related matters are by no means easy to define. We
have tried to make the definition of pornographic depiction as clear and precise as
possible so that members of the public may understand what the Bill aims to
proscribe. In crafting the definition, we have made reference to relevant
legislation of overseas countries in the light of local social and cultural
dimensions.

21. Firstly, we have not used the term “indecent” as this may be open to
many subjective interpretations and is therefore unclear to the general public.
Nevertheless, sexual element is an essential criterion used in determining whether
or not a depiction is pornographic. For instance, purely depicting the genital areas
but not in a sexual manner or context is not pornographic. We also understand that
some families may like to keep a few nude photos of babies or kids in a family
album. To put things beyond doubt, we propose to state in the definition that such
kinds of family photos of nude children will not be caught in so far as they do not
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depict explicit sexual conduct or portray the genital areas in a sexual manner or
context. Again, the sexual element is a crucial factor.

22. While the Bill does not define “explicit sexual conduct”, this term
can be understood with reference to the definition of “sexually explicit conduct”
in US legislation as described in paragraph 18 above. Some may question why a
depiction of the breast of a female child in a sexual manner or context is not
specifically prohibited in other countries but is proposed to be banned in Hong
Kong. This is to reflect the more conservative attitude towards the exposure of
female breast as a sex symbol in the Hong Kong context.6

(D)               Express mental element

23. The United States is the only jurisdiction that includes in its offence
provisions an express mental element.  Offence provisions of the United
Kingdom, Canada and New South Wales, Australia are all silent on the mental
element.

24. In the United States, defendants frequently challenged their
convictions on the ground that there is insufficient evidence of "knowledge".  In
the case of Layne7, the accused did not dispute that he was in possession, in his
storage unit, of 40 magazines that depicted minors engaged in explicit sexual
conduct.  He argued that he did not knowingly possess the magazines.  There was
in fact strong evidence of knowledge.  The accused's wife testified that he had the
only key to the storage unit.  The accused also admitted to an officer that he had
child pornography at the storage facility.  The accused had child pornography in
his house when he was arrested.  On appeal, the court affirmed the conviction.

25. Although legislation in the United Kingdom and Canada do not
include an express mental element, courts have consistently required proof of
"knowledge" to support a conviction.  The knowledge can be inferred from
circumstantial evidence.

                                             
6 In Canada, photos depicting pubescent girls with their breasts exposed were found to be child pornography, see R.
v. Nedelec 2001 W.C.B.J. LEXIS 5267, *2; 2001 W.C.B.J. 691590; 51 W.C.B. (2d) 524.  Exposed female
breasts are sexual organs for the purposes of s.163.1, see R. v. V.P.S. , [2001] B.C.J. No. 930, Bauman J.  Further,
Colorado legislation on child pornography also specifically covers "female breast".  Colo. Rev. Stat. , Section 18-
6-403(2)(e) defines "explicit sexual conduct" as including "erotic nudity", which in turn is defined to mean "the
display of the human male or female genitals or pubic area, the undeveloped or developing genitals or pubic area of
the human male or female child, the human female breast, or the undeveloped or developing breast area of the
human female child, for the purpose of real or simulated overt sexual gratification or stimulation of one or more of
the persons involved."
7 USA v John David Layne, No. 93-2807, US Court of Appeals for the Fifth Circuit, 43 F.3d 127; 1995 U.S. App.
LEXIS 408
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26. In the United Kingdom, an accused who was unaware of the
existence of the cache in his computer which contained unsaved indecent
photographs, was held not guilty of possessing the photographs8.  In R v Matrix
[1997] Crim LR 901, CA, an assistant was in charge of a sex shop that specialised
in the sale or rental of explicit sexual video cassettes said to cater as advertised for
"different sexual orientations".  He was convicted of possession of indecent
photograph of children with a view to it being distributed or shown by himself or
others.  He admitted that he knew the impugned video was physically present in
the stock but claimed ignorance of its quality, namely that it depicted children
engaged in sexual acts.  There seemed to be no specific evidence of the
defendant's knowledge of the indecent nature of the video.  The Court of Appeal
upheld the conviction, as the jury was entitled to infer his knowledge.  The Court
of Appeal also referred to the fact that the appellant in this case did not avail
himself of the defence under s.1(4) of the Protection of Children Act 1978 and did
not give evidence.  It is a defence under s.1(4) to prove that that he had not seen
the photographs in question, and did not know or have cause to suspect that they
were indecent.

27. In the Canadian cases of R. v. Weir 9the defence argues subjective
knowledge must be proven beyond all reasonable doubt for there to be possession
of child pornography (being files in Weir's computer) and, without catching Mr.
Weir looking at the images, that knowledge is not proven.  The court held that the
knowledge can be inferred from evidence that the other residents at Mr. Weir's
home knew nothing about the data on the computer, that Mr. Weir had exclusive
use of the files and therefore control of them, and that Mr. Weir exchanged with
another messages with the pornographic images of children.

28. In the Australian cases found, knowledge was not an issue.

29. The issue of express mental element in the Bill will be dealt with in a
separate paper.

(E)               Age

30. The age limit is 16 in the case of the United Kingdom and New
South Wales, Australia.  It is 18 for the United States and Canada.  The
difference in age limit is matched with the difference in the nature of depictions
prohibited.  For the former 2 jurisdictions, the definition is broader, by reference
to "indecency" in the United Kingdom and by reference to likelihood of causing
offence to a reasonable adult in New South Wales.
                                             
8 Atkins v DPP; Goodland v DPP (Queen's Bench Division)
9 1998 W.C.B.J. 663559; 37W.C.B. (2d) 302 (Alberta Queen's Bench); 156 C.C.C. (3d) 188; 2001 (Alberta Court
of Appeal) (July 4, 2001)
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31. Under the Bill, child means a person under the age of 16 and child
pornography means, among other things, a visual depiction that is a pornographic
depiction of a person who is or appears to be a child. Hence, on the one hand, the
Bill prohibits the making, producing, publishing, possessing and advertising of
child pornography (depicting persons who is or appears to be under 16). This is
generally in line with the age of consent at 16 in Hong Kong. On the other hand,
the protection of persons from being used, procured or offered for making
pornography or pornographic performances is extended to persons under the age
of 18. Procurement is a kind of more direct exploitation and the age limit should
therefore be slightly higher.

(F)               Apparent age, virtual image

32. Please see separate paper mentioned in footnote 1.

(G)              Defence

33. Defences of the four jurisdictions fall within 6 categories.

33.1 "Redeeming value"

(a) The UK provides "legitimate reason" as follows -
- for the offence of possession - that the defendant "had a

legitimate reason for having the photograph or pseudo-
photograph in his possession" (s.160(2)(a) Protection of
Children Act).

- for the offence of possession with a view to distribution or
showing– that the defendant "had a legitimate reason for
distributing or showing the photographs or pseudo-
photographs or (as the case may be) having them in his
possession" (S.1(4), PCA 1978)

(b) Canada's Criminal Code provides -
in s163.1(6), "Where the accused is charged with an offence under

subsection (2), (3) or (4) [ possess for the purpose of
publication, or possess for the purpose of distribution or
sale, or possess], the court shall find the accused not guilty if
the representation or written material that is alleged to
constitute child pornography has artistic merit or an
educational, scientific or medical purpose." and

in s.163.3(3): No person shall be convicted of an offence under
[s.163.1(2), (3) & (4) [ possess for the purpose of
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publication, or possess for the purpose of distribution or
sale, or possess]] if the public good was served by the acts
that are alleged to constitute the offence and if the acts
alleged did not extend beyond what served the public good. -
Section 163(3) applies with respect to an offence under
section 163.1(2), (3) or (4) (see s.163.1(7))

The Canadian defence has the advantage of being more specific.

33.2 “Unaware of pornographic nature”

(a) The UK provides a defence that the defendant "he had not himself
seen the photograph or pseudo-photograph and did not know, nor had
any cause to suspect, it to be indecent".  (See, for the offence of
possession, s. 160(2)(b), Criminal Justice Act; for the offence of
possession with a view to distribution or showing, s.1(4), PCA
1978)

(b) Similarly, New South Wales provide for a defence for the offence of
possession (s.578B(5)(a), Crimes Act 1900) –
"(a) that the defendant did not know, or could not reasonably be

expected to have known, that the film, publication or computer
game concerned is or contains pornographic material
involving a child under 16;".

33.3 “Mistake as to age”

Canada's Criminal Code provides, in s163.1(5),
"It is not a defence to a charge under subsection (2) [possess for the
purpose of publication] in respect of a visual representation that the
accused believed that a person shown in the representation that is
alleged to constitute child pornography was or was depicted as being
eighteen years of age or more unless the accused took all reasonable
steps to ascertain the age of that person and took all reasonable steps
to ensure that, where the person was eighteen years of age or more, the
representation did not depict that person as being under the age of
eighteen years."

33.4 “Mature actor”

(a) New South Wales provide for a defence for the offence of
possession (s.578B(5) (b), Crimes Act 1900) –
" (b) that the person depicted in the material was of or above the
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age of 16 at the time when the film, computer game or
publication was made, taken, produced or published.".

(b) US Criminal Code provides in s.2252A(c): It shall be an affirmative
defence to a charge of violating paragraphs  (2) [receives] .. or (4)
[possesses with the intent to sell] of subsection (a) that –

(1) the alleged child pornography was produced using an actual
person or persons engaging in sexually explicit conduct;

(2) each such person was an adult at the time the material was
produced; and

(3) the defendant did not advertise, promote, present, describe, or
distribute the material in such a manner as to convey the
impression that it is or contains a visual depiction of a minor
engaging in sexually explicit conduct.

33.5 “Pornography not kept”

(a) The UK provides a defence for the defendant to show " the
photograph or pseudo-photograph was sent to him without any prior
request made by him or on his behalf and that he did not keep it for
an unreasonable time. " (s.160(2)(c) Protection of Children Act).

(b) US Criminal Code provides in 2252A(d). - It shall be an affirmative
defence to a charge of violating subsection (a)(5) [possesses] that the
defendant –
(1) possessed less than three images of child pornography; and
(2) promptly and in good faith, and without retaining or allowing

any person, other than a law enforcement agency, to access any
image or copy thereof –
(A) took reasonable steps to destroy each such image; or
(B) reported the matter to a law enforcement agency and

afforded that agency access to each such image.

33.6 “Classification”

New South Wales provides, for the offence of possession, (s.578B(3)(c))
that it is not an offence if a person has in his or her possession any film,
publication or computer game that is classified other than as RC.

34. The Bill aims to catch people who pose or may pose danger to
children by sexually exploiting them. It does not intend to interfere with the lives
and rights of ordinary people. Innocent people who unwittingly come across child
pornography are certainly not our targets. In view of the need to balance
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protection of children against safeguarding freedom of speech and privacy rights,
comprehensive defence provisions are stipulated in Clause 4.

35. Clause 4(1) provides defences of artistic merit, genuine educational,
scientific or medical purpose and public good, which is similar to paragraph
33.1(b) above. We consider that these defences are better than “legitimate reason”
used by UK legislation because they are more specific and clearer. Clause 4(2)
provides a defence for those innocent people who has no knowledge of the child
pornography concerned. This is similar to the defence in UK and New South
Wales legislation explained in paragraph 33.2(a) and (b) above.

36. Clause 4(3) provides a defence for people charged for possessing
child pornography if he had not asked for it and destroy it within a reasonable
time. This is similar to paragraph 33.5(a) and (b) above. Clause 4(4) provides a
defence for child pornography that has been classified as Class I or Class II by the
Obscene Articles Tribunal under the Control of Obscene and Indecent Articles
Ordinance, Cap. 390. This is similar to paragraph 33.6 above. Clause 4(5)
provides a defence for mistake as to age, which is similar to 33.3 above.

37. However, no defence is provided under the Bill for using a youthful-
looking person who is actually above the age of 16 to be pornographically
depicted as appearing to be a child under the age of 16 in the depiction. Broadly
speaking, the Bill does not only aim at protecting persons being exploited during
the production of child pornography but also children who are otherwise exposed
to the risk of harm through the distribution and use of child pornography by other
persons.

Security Bureau
June 2002

[a:overseas legislation.doc]



Annex 1

ELEMENTS OF POSSESSION OFFENCE: UK, CANADA, USA, NEW
SOUTH WALES, AUSTRALIA

United Kingdom

s. 160 of the Criminal Justice Act 1988 &
the Protection of Children Act 197810

Offence of simple possession
It is an offence for a person to have an indecent photograph or pseudo photograph
of a child in his possession, punishable by a maximum penalty of 5 years'
imprisonment11

Offence of possession for the purpose of publication
It is an offence for a person to have in his possession indecent photographs or
pseudo-photographs, with a view to their being distributed or shown by himself or
others, punishable by a maximum penalty of 10 years12

Materials covered: photograph or pseudo-photograph13

Nature of depiction:
"indecent" is not defined but
"photographs (including those comprised in a film) shall, if they show children
and are indecent, be treated for all purposes of this Act as indecent photographs
of children and so as respects pseudo-photographs". (see s.7(3), PCA 1978)

Express mental element: Nil
                                             
10 Sections 1(3), 2(3), 3 and 7 of the Protection of Children Act 1978, Ch. 37 apply to an offence under
s.160 of the Criminal Justice Act 1988 by virtue of section 160(4) of the 1988 Act.
11 The offence of possessing an indecent photograph or pseudo-photograph of a child, under section
160(1) of the 1988 Act, was originally summary only, and the maximum penalty was 6 months’
imprisonment.  Section 41(3) of the Criminal Justice and Court Services Act 2000 has made the offence
triable either way, with a maximum penalty of 10 years.  This applies to offences committed on or after
11 January 2001.
12 s.1(1)(c) of the Protection of Children Act 1978 & Section 41(3) of the Criminal Justice and Court Services Act
2000.
13 Sections 7(2), (4) and (5) of the Protection of Children Act 1978 relates to photograph -
  (2) References to an indecent photograph include an indecent film, a copy of
an indecent photograph or film, and an indecent photograph comprised in a film.
   (4) References to a photograph include--

   (a) the negative as well as the positive version; and
   (b) data stored on a computer disc or by other electronic means which is capable of conversion into a

photograph.
   (5) "Film" includes any form of video-recording.".
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Age 16 (see s.7(6), PCA 1978, definition of "Child")

Apparent age
In proceedings under this Act relating to indecent photographs of children, a
person is to be taken as having been a child at any material time if it appears from
the evidence as a whole that he was then under the age of 16. (s.2(3), PCA 1978)

Virtual image
"Pseudo-photograph" means an image, whether made by computer-graphics or
otherwise howsoever, which appears to be a photograph. (s.7(7), PCA 1978))

If the impression conveyed by a pseudo-photograph is that the person shown is a
child, the pseudo-photograph shall be treated for all purposes of this Act as
showing a child and so shall a pseudo-photograph where the predominant
impression conveyed is that the person shown is a child notwithstanding that
some of the physical characteristics shown are those of an adult. (s.7(8), PCA
1978)

References to an indecent pseudo-photograph include –

(a) a copy of an indecent pseudo-photograph; and
(b) data stored on a computer disc or by other electronic means which is

capable of conversion into a pseudo-photograph. (s.7(9), PCA 1978)

Defences
S. 160(2), CJA 1988 provides for defences for the offence of possession –

(a) that the defendant had a legitimate reason for having the photograph
or pseudo-photograph in his possession; or

(b) that he had not himself seen the photograph or pseudo-photograph
and did not know, nor had any cause to suspect, it to be indecent; or

(c) that the photograph or pseudo-photograph was sent to him without
any prior request made by him or on his behalf and that he did not
keep it for an unreasonable time.

S.1(4), PCA 1978 provides for defences for the offence of possession with a view
to distribution or showing–

 (a) that the defendant had a legitimate reason for distributing or
showing the photographs or pseudo-photographs or (as the case may
be) having them in his possession; or

 (b) that he had not himself seen the photographs or pseudo-photographs
and did not know, nor had any cause to suspect, them to be indecent.
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Canada

Criminal Code, R.S.C. 1985, c. C-46, s. 163.1 & s.163.3(3)

Offence of simple possession
s.163.1(4) makes it an offence to possess child pornography, punishable by
imprisonment for a term not exceeding 5 years (Penalty)

Offence of possession for publication
s.163.1(2) & (3) makes it an offence to possess for the purpose of publication, or
possess for the purpose of distribution or sale, child pornography, punishable by
imprisonment for a term not exceeding 10 years  (Penalty)

"child pornography" means –

(a) a photographic, film, video or other visual representation, whether or
not it was made by electronic or mechanical means (materials
covered),
(i) that shows a person who is or is depicted as being under the

age of eighteen years and is engaged in or is depicted as
engaged in explicit sexual activity (nature of depiction), or

(ii) the dominant characteristic of which is the depiction, for a
sexual purpose, of a sexual organ or the anal region of a
person under the age of eighteen years (nature of depiction);
or

(b) any written material or visual representation (materials covered)
that advocates or counsels sexual activity with a person under the age
of eighteen years that would be an offence under this Act (nature of
depiction)

Express mental element: Nil

Age: 18 (see definition of "child pornography" above)

Apparent age, virtual image :  who is or is depicted as being under the age of
eighteen years (see definition of "child pornography" above)

Defence
s.163.1(5) It is not a defence to a charge under subsection (2) [possession for
publication] in respect of a visual representation that the accused believed that a
person shown in the representation that is alleged to constitute child pornography
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was or was depicted as being eighteen years of age or more unless the accused
took all reasonable steps to ascertain the age of that person and took all reasonable
steps to ensure that, where the person was eighteen years of age or more, the
representation did not depict that person as being under the age of eighteen years.

s.163.1(6) Where the accused is charged with an offence under subsection (2), (3)
or (4),[ possess for the purpose of publication, or possess for the purpose of
distribution or sale, or possess] the court shall find the accused not guilty if the
representation or written material that is alleged to constitute child pornography
has artistic merit or an educational, scientific or medical purpose.

s.163.3(3) No person shall be convicted of an offence under [s.163.1(2), (3) or (4):
possess for the purpose of publication, or possess for the purpose of distribution
or sale, or possess] if the public good was served by the acts that are alleged to
constitute the offence and if the acts alleged did not extend beyond what served
the public good. - Section 163.3(3) applies with respect to an offence under
section 163.1(2), (3) or (4) (see s.163.1(7))
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United States

Criminal Code, Title 18 – Crimes and Criminal Procedure, Part I – Crimes,
Chapter 110 – Sexual Exploitation and Other Abuse of Children, Sec. 2252A
& 2256

Offence
A person commits an offence if he –

(s.2252A(a)(2)) knowingly receives child pornography.
(s.2252A(a)(4)) knowingly possesses with the intent to sell child pornography.
(s.2252A(a)(5)) knowingly possesses any book, magazine, periodical, film,

videotape, computer disk, or any other material that contains an
image of child pornography

S.2256(8) says, ''child pornography'' means any visual depiction, including any
photograph, film, video, picture, or computer or computer-generated image or
picture, whether made or produced by electronic, mechanical, or other means
(materials covered), of sexually explicit conduct, where –

(a) the production of such visual depiction involves the use of a minor
engaging in sexually explicit conduct;

(b) such visual depiction is, or appears to be, of a minor engaging in
sexually explicit conduct;

(c) such visual depiction has been created, adapted, or modified to
appear that an identifiable minor is engaging in sexually explicit
conduct; or

(d) such visual depiction is advertised, promoted, presented, described,
or distributed in such a manner that conveys the impression that the
material is or contains a visual depiction impression that the material
is or contains a visual depiction of a minor engaging in sexually
explicit conduct; and

S.2256(5) says, ''visual depiction'' includes undeveloped film and videotape, and
data stored on computer disk or by electronic means which is capable of
conversion into a visual image; (materials covered)

Nature of depiction:
Sec. 2256(2) says, ''sexually explicit conduct'' means actual or simulated –

(a) sexual intercourse, including genital-genital, oral-genital, anal-
genital, or oral-anal, whether between persons of the same or
opposite sex;
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(b) bestiality;
(c) masturbation;
(d) sadistic or masochistic abuse; or
(e) lascivious exhibition of the genitals or pubic area of any person;

Penalty: fined or imprisoned for not more than 15 years, or both, but, a 2nd or
subsequent conviction, fined and imprisoned for not less than 5 years nor more
than 30 years.

Express mental element: knowingly

Age: 18 (see s.2256(1) definition of ''minor'')

Apparent age, virtual image
Sec. 2256(9) says, ''identifiable minor'' –

(A) means a person -
(i) (I) who was a minor at the time the visual depiction was

created, adapted, or modified; or
(II) whose image as a minor was used in creating, adapting, or

modifying the visual depiction; and
(ii) who is recognizable as an actual person by the person's face,

likeness, or other distinguishing characteristic, such as a unique
birthmark or other recognizable feature; and

(B) shall not be construed to require proof of the actual identity of the
identifiable minor."

Defence:
s.2252A(c) says, "It shall be an affirmative defence to a charge of violating
paragraphs ..  (2) [receives] .. or (4) [possesses with the intent to sell] of
subsection (a) that –
(a) the alleged child pornography was produced using an actual person or

persons engaging in sexually explicit conduct;
(b) each such person was an adult at the time the material was produced; and
(c) the defendant did not advertise, promote, present, describe, or distribute the

material in such a manner as to convey the impression that it is or contains a
visual depiction of a minor engaging in sexually explicit conduct."

2252A(d) says, "It shall be an affirmative defence to a charge of violating
subsection (a)(5) [possesses] that the defendant –

(a) possessed less than three images of child pornography; and
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(b) promptly and in good faith, and without retaining or allowing any person,
other than a law enforcement agency, to access any image or copy thereof –
(A) took reasonable steps to destroy each such image; or
(B) reported the matter to a law enforcement agency and afforded that

agency access to each such image."



8

New South Wales, Australia

Crimes Act 1900, ss.578B & 578C

Offence of simple possession
A person who has in his or her possession any child pornography is guilty of an
offence (s.578B(2)), punishable by 100 penalty units or imprisonment for 2 years
(or both) (penalty) - confined to summary conviction - s.578B(4)(c))

Offence of possession for the purpose of publication
A person who publishes an indecent article that is child pornography is guilty of
an offence (s.578C(2A)), punishable by in the case of an individual 1,000 penalty
units or imprisonment for 5 years (or both); or in the case of a corporation 2,000
penalty units. (penalty)  - confined to summary conviction - s.578C(5))

The reference to "publish" includes have in possession or custody, or under
control, for the purpose of distribution, dissemination, circulation, delivery,
exhibition, lending for gain, exchange, barter, sale, offer for sale, letting on hire or
offer to let on hire (s.578C(1)(b))

Materials covered: a film, publication or computer game  (578B(2) "child
pornography")

Nature of depiction: that is classified RC, or  that would, if classified, be
classified RC, on the basis that it describes or depicts, in a way that is likely to
cause offence to a reasonable adult, a person (whether or not engaged in sexual
activity) who is a child under 16 or who looks like a child under 16. (578B(2)
"child pornography")

RC stands for "refused classification" by the Classification Board under the
Classification (Publications, Films and Computer Games) Act 1995 of the
Australian Commonwealth14  Under that Act, matters to be considered in
classification15 are 11. (Betty : please verify the meaning of 11) The matters to be
taken into account in making a decision on the classification of a publication, a
film or a computer game include:

                                             
14 Classification (Publications, Films and Computer Games) Act 1995, Schedule, a publication, film or
computer game may be classified as RC (refused classification) on among others, the basis that it "describe or depict
in a way that is likely to cause offence to a reasonable adult, a minor who is, or who appears to be, under 16
(whether the minor is engaged in sexual activity or not)".
15 Section 11 of  the National Classfication Code set out in the Schedule to the Classification (Publications, Films
and Computer Games) Act 1995
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(a) the standards of morality, decency and propriety generally accepted
by reasonable adults; and

(b) the literary, artistic or educational merit (if any) of the publication,
film or computer game; and

(c) the general character of the publication, film or computer game,
including whether it is of a medical, legal or scientific character; and

(d) the persons or class of persons to or amongst whom it is published or
is intended or likely to be published.

Express mental element:  Nil

Age:  16  (578B(2) "child pornography")

Apparent age, virtual image : is a child under 16 or who looks like a child under
16  (578B(2) "child pornography")

Defence applicable to offence of simple possession only: (s.578B(5)) –

(a) that the defendant did not know, or could not reasonably be expected
to have known, that the film, publication or computer game
concerned is or contains pornographic material involving a child
under 16, or

(b) that the person depicted in the material was of or above the age of 16
at the time when the film, computer game or publication was made,
taken, produced or published.

Not an offence (applicable to offence of simple possession only)
if a person has in his or her possession any film, publication or computer
game that is classified other than as RC. (s.578B(3)(c))

Defence for an Offence of possession for the purpose of publication:  Nil

[a:overseas legislation-annex.doc]













































Comparison of Penalty Level
in the Proposed Prevention of Child Pornography Bill

with Overseas Legislation

Hong Kong (proposed) Australia
NSW Crimes Act

1900 No.40

Canada
Criminal Code

UK
Protection of

Children Act 1978

US
U.S. Code, Title 18. Part 1,

Chap. 10, s.2252A,

Offence

Max. Fine
(HK$)

Max.
Imprisonment

Max.
Fine

Max.
Imprisonment

Max.
Fine

Max.
Imprisonment

Max.
Fine

Max.
Imprisonment

Max.
Fine

Max.
Imprisonment

* Printing,
making,
producing, or
importing

$2,000,000 8 years

(also
punishable on
summary
conviction)

1,000
penalty
units for
individual
and 2,000
penalty
units for
corporate^

5 years Fine not
specified

10 years

(also
punishable on
summary
conviction)

Max. level
not
specified

10 years∆

(also
punishable on
summary
conviction)

Max. level
not
specified

15 years

(5 to 30 years
for 2nd offence)

Publishing $2,000,000 8 years

(also
punishable on
summary
conviction)

1,000
penalty
units for
individual
and 2,000
penalty
units for
corporate^

5 years Fine not
specified

10 years

(also
punishable on
summary
conviction)

Max. level
not
specified

10 years∆

(also
punishable on
summary
conviction)

Max. level
not
specified

15 years

(5 to 30 years
for 2nd offence)

Annex 3
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Hong Kong (proposed) Australia
NSW Crimes Act

1900 No.40

Canada
Criminal Code

UK
Protection of

Children Act 1978

US
U.S. Code, Title 18. Part 1,

Chap. 10, s.2252A,

Offence

Max. Fine
(HK$)

Max.
Imprisonment

Max.
Fine

Max.
Imprisonment

Max.
Fine

Max.
Imprisonment

Max.
Fine

Max.
Imprisonment

Max.
Fine

Max.
Imprisonment

Possess for publication Possess for publication Possess for publication Possess for publication

1,000
penalty
units for
individual
and 2,000
penalty
units for
corporate^

5 years Fine not
specified

10 years
(also
punishable on
summary
conviction)

Max. level
not
specified

10 years∆

(also
punishable on
summary
conviction)

Max. level
not
specified

15 years
(5 to 30 years
for 2nd offence)

Mere possession Mere possession Mere possession Mere possession

Possession
(including
possession for
publication +
mere
possession)

$1,000,000 5 years

(also
punishable on
summary
conviction)

100
penalty
units

2 years Fine not
specified

5 years
(also
punishable on
summary
conviction)

Max. level
not
specified

5 years∆ Max. level
not
specified

5 years
(2 to 10 years
for 2nd offence)
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Hong Kong (proposed) Australia
NSW Crimes Act

1900 No.40

Canada
Criminal Code

UK
Protection of

Children Act 1978

US
U.S. Code, Title 18. Part 1,

Chap. 10, s.2252A,

Offence

Max. Fine
(HK$)

Max.
Imprisonment

Max.
Fine

Max.
Imprisonment

Max.
Fine

Max.
Imprisonment

Max.
Fine

Max.
Imprisonment

Max.
Fine

Max.
Imprisonment

Advertisement $2,000,000 8 years

(also
punishable on
summary
conviction)

Offence not provided for Offence not provided for Max. level
not
specified

10 years∆

(also
punishable on
summary
conviction)

Max. level
not
specified

10 to 20 years

(15 to 30 years
for 2nd offence;
30 years to life
imprisonment
for 3rd offence)

Use,
procurement or
offer of
children for
making child
pornography

$3,000,000 10 years Fine not
specified

7 years
(if child under
the age of 14);
5 years
(if child
between the age
of 14-18)

Fine not
specified

5 years
(if child under
age of 14)

2 years
(if child
between the age
of 14-18)

No specific offence for this
item but covered by sexual
offences against children

Max. level
not
specified

10 to 20 years

(15 to 30 years
for 2nd offence;
30 years to life
imprisonment
for 3rd offence)

These offences are provided for in the proposed Prevention of Child Pornography Bill.  They, however, may appear in slightly different forms or wording in
overseas legislation and comparison is drawn here for broadly similar offences in overseas legislation.  Besides, they may not all appear in overseas legislation.

1 penalty unit = A$110 : See NSW Crimes (Sentencing Procedure) Act 1999, s.17

The existing penalty levels were recently raised under section 41(3) of the Criminal Justice and Court Services Act 2000 which came into force on 11 January 2001.


