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Prevention of Child Pornography Bill
Overseas legislation on " possession of child pornography"

In the 2™ Bills Committee meeting on 3 May 2002, Members
requested information on overseas legislation relating to the possession of child
pornography. The offence of "possession of child pornography” (including
possession for publication), in essence, consists of 9 elements —

(@  the offence provision generaly (in particular the offending act, e.g.
pOSsession, receipt);

(b)  materials covered (e.g. visual depiction or written materials);

(c)  nature of depiction (e.g. indecent, explicit sexual conduct);

(d)  penalty;

(e)  express mental element;

(f)  ageof person depicted;

(9 apparent age (whether the offence covers a person who appears to be
below the age limit, apart from a person who is actually below that
age);

(h)  computer-generated (whether the offence covers a depiction
otherwise than of an actual person)

(1) defences (e.g. mistake of age, artistic merit, public good).

This paper analyses these elements (except items (g) and (h), which are dealt with
in a separate paper’) in the relevant offence provisions in the United Kingdom,
Canada, United States and New South Wales, Australia.

2. For ease of reference, Annex 1 sets out for each of the four
jurisdictions 9 elements of the offence of possession.

3. Extracts of the relevant sections of the overseas legisation are at the
Annexes 2A to 2D —

(@  United Kingdom (Annex 2A)

(b) Canada(Annex 2B)

(c)  United States (Annex 2C)

(d)  New South Wales, Australia (Annex 2D)

! The separate paper is entitled “The judgment relating to child pornography by the Supreme Court of the United
States on 16 April 2002 and itsimplications on the Prevention of Child Pornography Bill”.



ANALYSISOF OVERSEASLEGISLATION
(A) Offence provisions and penalties

4, All four jurisdictions considered in this paper differentiate the
offence of simple possession from the offence of possession for the purpose of
publication. The latter offence being expressed in different ways as follows -
(@ havein his possession indecent photographs or pseudo-photographs,
with a view to their being distributed or shown by himself or others
(United Kingdom):
(b)  possess for the purpose of publication, or possess for the purpose of
distribution or sale, child pornography (Canada);
(c)  possesseswith theintent to sell child pornography (United States);
(d) have in possession or custody, or under control, child pornography
for the purpose of distribution, dissemination, circulation, delivery,
exhibition, lending for gain, exchange, barter, sale, offer for sale,
letting on hire or offer to let on hire (New South Wales))

5. As far as penalties are concerned, the same penalty applies to both
offences in the case of the United States. In the case of the United Kingdom,

Canada and New South Wales, Australia, the penalty for ssmple possession is
lower than that for possession for the purpose of publication. Please refer to the
table of penalty levels of overseaslegislation at Annex 3.

6. Under Clause 3(3) of the Prevention of Child Pornography Bill (the
Bill), any person who has in his possession any child pornography (unless he is
the only person pornographically depicted in the child pornography) commits an
offence and isliable —

(@ on conviction on indictment to a fine of $1,000,000 and to
imprisonment for 5 years; or

(b) onsummary conviction to afine of $500,000 and to imprisonment for
2 years.

7. The maximum custodial penalty level of 5 years for mere possession
IS the same as that of US, UK and Canada. We do not consider it necessary to
create a separate offence of possession for publication despite the existence of
such an offence in some other overseas countries.

8. On the one hand, publishing child pornography is already prohibited
under Clause 3(2) of the Bill with a maximum penalty of 8 years' imprisonment.
If there is evidence that a person publishes child pornography, he is caught under
Clause 3(2). On the other hand, if he possesses the child pornography, he is



caught under Clause 3(3). It is, however, rather difficult to prove his intention of
publication if he only possesses the child pornography and little evidence of
publication is available. For instance, presumptions may have to be provided for
regarding "for the purpose of publication”, such as a presumption based on the
number of copies of a particular piece of child pornography, but these
presumptions can be rather arbitrary. Nevertheless, the court will take into
account the purpose of publication as an aggravating factor in meting out
sentences for possession offences.

(B) M aterials covered

9. All four jurisdictions regulate visual depictions, though different
expressions may be used -

(@  photograph or pseudo-photograph (United Kingdom);

(b)  aphotographic, film, video or other visual representation (Canada);

(c) any visual depiction, including any photograph, film, video, picture,
or computer or computer-generated image or picture (United States);

(d) afilm, publication or computer game (New South Wales, Australia)

10. The Canadian legidation clearly covers written materials. The
reference to "written material” in s.163.1 of the Criminal Code of Canada was
expressly upheld in the Supreme Court of Canada's decision of R v Sharpe, with
minor exceptions’. In line with Sharpe, a person was convicted of the offence of
possession of child pornography, where the impugned material included a story
that consisted of some 36 pages of single spaced typing and depicted sexual
activity with a child in excruciating and horrifying detail .2

11. The New South Wales regime seems to cover written material as
well. Although no case on child pornography in the form of written materials can
be found, the relevant Classification (Publications, Films and Computer Games)
Act 1995 clearly covers written materials. A university student journal containing
an article entitled "The Art of Shoplifting" was refused classification (or, in other
words, classified as RC).*

12. Under the Bill, “child pornography” means —

2 Please refer to the paper mentioned in footnote 1.

% Her Majesty the Queenv. W. (R.), No.: 5013/00, Ontario Superior Court of Justice, 2001 Ont. Sup. C.J. LEXIS
1542

* Michael Brown, Melita Berndt, Ben Ross, Valentina Srpcanska v the Members of the Classification Review Board
of the Office of Film and Literature Classification [1997] 474 FCA (6 June 1997)



(&) a photograph, film, computer-generated image or other visual
depiction that is a pornographic depiction of a person who is or
appears to be a child, whether it is made or generated by electronic
or any other means, whether or not it is a depiction of a real person
and whether or not it has been modified; or

(b) anything that incorporates a photograph, film, image or depiction
referred to in paragraph (a),

and includes data stored in a form that is capable of conversion into a
photograph, film, image or depiction referred to in paragraph (a) and
anything containing such data.

13. The Bill aims to catch visual depiction of child pornography but not
those in written or audio form. In crafting the Bill, we have been mindful of the
need to strike a proper balance between protection of children and safeguarding
the right to freedom of expression. Visual depiction of child pornography is
considered more heinous and harmful to children than written or audio forms in
terms of sexual exploitation. Furthermore, any prohibition of written or audio
child pornography is likely to entail tremendous enforcement difficulties. Despite
some calls from non-governmental organizations to prohibit audio child
pornography in Hong Kong, we consider it not necessary or appropriate at this
stage. Please refer to our response to the submission by the Hong Kong Christian
Service on this issue. With regard to overseas legidlation, written materials of
child pornography are banned under the Canadian Criminal Code and seemingly
in New South Wales of Australia but not in legislation of US, UK. Moreover,
audio child pornography is not prohibited by law in these four countries.

(© Nature of depiction

14. The definition of the nature of depictions prohibited varies
considerably among the four jurisdictions.

15. In the United Kingdom, the Protection of Children Act 1978 and the
Criminal Justice Act 1988 simply refer to "indecent” without further elaboration.
The meaning of "indecent" was considered in R v GRAHAM-KERR [1988] 1
WLR 1098, 153 JP 171, 88 Cr App Rep 302. The Court of Appeal said of the
issue of "indecency" asfollows -

"On the question of whether the photograph was or was not indecent, the jury
had to apply the test as stated by the judge, or as stated in Reg v Stamford, by
applying the recognised standards of propriety. In other words the question
of whether or not the photograph was indecent or not is a matter for the
appraisal of the jury applying those standards."



United Kingdom expands the concept of child pornography, in that it is sufficient
if the image isindecent and a child is depicted in theimage. It isnot essential that
the child himself isindecently depicted.

16. For New South Wales, a depiction is prohibited if it describes or
depicts, in a way that is likely to cause offence to a reasonable adult, a person
(whether or not engaged in sexual activity) who is a child under 16 or who looks
like a child under 16, and is classified as "RC" (refused classification) on that
basis. The classification is to be made by the Classification Board under the
Classification (Publications, Films and Computer Games) Act 1995 of the
Australian Commonwealth. The matters to be taken into account in making a
decision on the classification of a publication, a film or a computer game include
general standards of morality, decency and propriety, the literary, artistic or
educational merit and general character of the publication, film or computer
game and its intended targets of publication.

17. Under the Criminal Code of Canada, s.163.1 a visual depiction is
child pornography if-

(i) it shows a person who is or is depicted as being under the age
of eighteen years and is engaged in or is depicted as engaged in
explicit sexual activity, or

(if) its dominant characteristic is the depiction, for a sexual
purpose, of a sexual organ or the anal region of a person under
the age of eighteen years.

In addition, child pornography also includes any written material or visual
representation that advocates or counsels sexual activity with a person under the
age of eighteen years that would be an offence under Criminal Code.

18. Under the Criminal Code of the United States, Sec. 2256(8), child
pornography means avisual depiction of sexually explicit conduct, where —

(@  the production of such visual depiction involves the use of a minor
engaging in sexually explicit conduct;

(b)  such visua depiction is, or appears to be, of a minor engaging in
sexually explicit conduct®;

(c) such visual depiction has been created, adapted, or modified to
appear that an identifiable minor is engaging in sexually explicit
conduct; or

® This section was recently struck down by the Supreme Court of United States. Please refer to the paper mentioned
in footnote 1.



(d)  such visual depiction is advertised, promoted, presented, described,
or distributed in such a manner that conveys the impression that the
material is or contains a visual depiction impression that the material
IS or contains a visual depiction of a minor engaging in sexually
explicit conduct.

Under sec. 2256(2) of that Code, "sexually explicit conduct" means actual or
simulated —

(@  sexua intercourse, including genital-genital, oral-genital, anal-
genital, or oral-anal, whether between persons of the same or
opposite sex;

(b)  bestidity;

(c)  masturbation;

(d)  sadistic or masochistic abuse; or

(e) lascivious exhibition of the genitals or pubic area of any person;

19. Under the Bill, “pornographic depiction” means —

(&) a visual depiction that depicts a person who is or appears to be
engaged in explicit sexual conduct; (or)

(b) a visual depiction that depicts, in a sexual manner or context, the
genitals or anal region of a person or the breast of a female person,

but, for the avoidance of doubt, a depiction for a genuine family purpose
does not, merely because it depicts any part of the body referred to in
paragraph (b), fall within that paragraph.

20. Pornography-related matters are by no means easy to define. We
have tried to make the definition of pornographic depiction as clear and precise as
possible so that members of the public may understand what the Bill aims to
proscribe. In crafting the definition, we have made reference to relevant
legislation of overseas countries in the light of local social and cultural
dimensions.

21. Firstly, we have not used the term “indecent” as this may be open to
many subjective interpretations and is therefore unclear to the general public.
Nevertheless, sexua element is an essential criterion used in determining whether
or not a depiction is pornographic. For instance, purely depicting the genital areas
but not in a sexual manner or context is not pornographic. We also understand that
some families may like to keep a few nude photos of babies or kids in a family
album. To put things beyond doubt, we propose to state in the definition that such
kinds of family photos of nude children will not be caught in so far as they do not



depict explicit sexual conduct or portray the genital areas in a sexual manner or
context. Again, the sexual element isacrucial factor.

22. While the Bill does not define “explicit sexual conduct”, this term
can be understood with reference to the definition of “sexually explicit conduct”
in US legidlation as described in paragraph 18 above. Some may question why a
depiction of the breast of a female child in a sexual manner or context is not
gpecifically prohibited in other countries but is proposed to be banned in Hong
Kong. This is to reflect the more conservative attitude towards the exposure of
female breast as a sex symbol in the Hong Kong context.’

(D) Express mental element

23. The United Statesisthe only jurisdiction that includes in its offence
provisions an express mental element. Offence provisions of the United
Kingdom, Canada and New South Wales, Australia are al silent on the mental
element.

24. In the United States, defendants frequently challenged their
convictions on the ground that there is insufficient evidence of "knowledge". In
the case of Layne’, the accused did not dispute that he was in possession, in his
storage unit, of 40 magazines that depicted minors engaged in explicit sexual
conduct. He argued that he did not knowingly possess the magazines. There was
in fact strong evidence of knowledge. The accused's wife testified that he had the
only key to the storage unit. The accused also admitted to an officer that he had
child pornography at the storage facility. The accused had child pornography in
his house when he was arrested. On appeal, the court affirmed the conviction.

25. Although legidation in the United Kingdom and Canada do not
include an express mental element, courts have consistently required proof of
"knowledge" to support a conviction. The knowledge can be inferred from
circumstantial evidence.

® In Canada, photos depicting pubescent girls with their breasts exposed were found to be child pornography, see R.
v. Nedelec 2001 W.C.B.J. LEXIS 5267, *2; 2001 W.C.B.J. 691590; 51 W.C.B. (2d) 524. Exposed femae
breasts are sexual organs for the purposes of s.163.1, see R. v. V.P.S., [2001] B.C.J. No. 930, Bauman J. Further,
Colorado legidation on child pornography also specifically covers "female breast”. Colo. Rev. Stat. , Section 18-
6-403(2)(e) defines "explicit sexual conduct" as including "erotic nudity”, which in turn is defined to mean "the
display of the human male or female genitals or pubic area, the undeveloped or developing genitals or pubic area of
the human male or female child, the human female breast, or the undeveloped or developing breast area of the
human female child, for the purpose of real or smulated overt sexual gratification or stimulation of one or more of
the persons involved."

" USA v John David Layne, No. 93-2807, US Court of Appeals for the Fifth Circuit, 43 F.3d 127; 1995 U.S. App.
LEXIS 408



26. In the United Kingdom, an accused who was unaware of the
existence of the cache in his computer which contained unsaved indecent
photographs, was held not guilty of possessing the photographs®. In R v Matrix
[1997] Crim LR 901, CA, an assistant was in charge of a sex shop that specialised
in the sale or rental of explicit sexual video cassettes said to cater as advertised for
"different sexual orientations’. He was convicted of possession of indecent
photograph of children with a view to it being distributed or shown by himself or
others. He admitted that he knew the impugned video was physically present in
the stock but claimed ignorance of its quality, namely that it depicted children
engaged in sexual acts. There seemed to be no specific evidence of the
defendant's knowledge of the indecent nature of the video. The Court of Appeal
upheld the conviction, as the jury was entitled to infer his knowledge. The Court
of Appeal also referred to the fact that the appellant in this case did not aval
himself of the defence under s.1(4) of the Protection of Children Act 1978 and did
not give evidence. It is a defence under s.1(4) to prove that that he had not seen
the photographs in question, and did not know or have cause to suspect that they
were indecent.

27. In the Canadian cases of R. v. Weir °the defence argues subjective
knowledge must be proven beyond all reasonable doubt for there to be possession
of child pornography (being files in Weir's computer) and, without catching Mr.
Welir looking at the images, that knowledge is not proven. The court held that the
knowledge can be inferred from evidence that the other residents at Mr. Weir's
home knew nothing about the data on the computer, that Mr. Weir had exclusive
use of the files and therefore control of them, and that Mr. Weir exchanged with
another messages with the pornographic images of children.

28. In the Australian cases found, knowledge was not an issue.

29. The issue of express mental element in the Bill will be dealt within a
separate paper.

(E) Age

30. The age limit is 16 in the case of the United Kingdom and New

South Wales, Australia. It is 18 for the United States and Canada. The
difference in age limit is matched with the difference in the nature of depictions
prohibited. For the former 2 jurisdictions, the definition is broader, by reference
to "indecency" in the United Kingdom and by reference to likelihood of causing
offence to areasonable adult in New South Wales.

8 Atkins v DPP; Goodland v DPP (Queen's Bench Division)
°1998 W.C.B.J. 663559; 37W.C.B. (2d) 302 (Alberta Queen's Bench); 156 C.C.C. (3d) 188; 2001 (Alberta Court
of Appeal) (July 4, 2001)



3L Under the Bill, child means a person under the age of 16 and child
pornography means, among other things, a visual depiction that is a pornographic
depiction of a person who is or appears to be a child. Hence, on the one hand, the
Bill prohibits the making, producing, publishing, possessing and advertising of
child pornography (depicting persons who is or appears to be under 16). This is
generally in line with the age of consent at 16 in Hong Kong. On the other hand,
the protection of persons from being used, procured or offered for making
pornography or pornographic performances is extended to persons under the age
of 18. Procurement is a kind of more direct exploitation and the age limit should
therefore be slightly higher.

(F) Apparent age, virtual image

32. Please see separate paper mentioned in footnote 1.

(G) Defence

33. Defences of the four jurisdictions fall within 6 categories.
33.1 "Redeeming value"

(@ TheUK provides"legitimate reason” as follows -

- for the offence of possession - that the defendant "had a
legitimate reason for having the photograph or pseudo-
photograph in his possession” (s.160(2)(a) Protection of
Children Act).

- for the offence of possession with a view to distribution or
showing— that the defendant "had a legitimate reason for
distributing or showing the photographs or pseudo-
photographs or (as the case may be) having them in his
possession” (S.1(4), PCA 1978)

(b) Canada's Criminal Code provides -

in s163.1(6), "Where the accused is charged with an offence under
subsection (2), (3) or (4) [ possess for the purpose of
publication, or possess for the purpose of distribution or
sale, or possess], the court shall find the accused not guilty if
the representation or written material that is alleged to
congtitute child pornography has artistic merit or an
educational, scientific or medical purpose." and

in s.163.3(3): No person shall be convicted of an offence under
[s.163.1(2), (3) & (4) [ possess for the purpose of



33.2

33.3

33.4

10

publication, or possess for the purpose of distribution or
sale, or possess]] if the public good was served by the acts
that are alleged to constitute the offence and if the acts
alleged did not extend beyond what served the public good. -
Section 163(3) applies with respect to an offence under
section 163.1(2), (3) or (4) (see s.163.1(7))

The Canadian defence has the advantage of being more specific.

(@

(b)

“ Unaware of pornographic nature”

The UK provides a defence that the defendant "he had not himself
seen the photograph or pseudo-photograph and did not know, nor had
any cause to suspect, it to be indecent". (See, for the offence of
possession, s. 160(2)(b), Criminal Justice Act; for the offence of
possession with a view to distribution or showing, s.1(4), PCA
1978)

Similarly, New South Wales provide for a defence for the offence of

possession (s.578B(5)(a), Crimes Act 1900) —

"(a) that the defendant did not know, or could not reasonably be
expected to have known, that the film, publication or computer
game concerned is or contains pornographic material
involving achild under 16;".

“ Mistake asto age”

Canada's Criminal Code provides, in s163.1(5),

@

"It is not a defence to a charge under subsection (2) [possess for the
purpose of publication] in respect of a visual representation that the
accused believed that a person shown in the representation that is
alleged to constitute child pornography was or was depicted as being
eighteen years of age or more unless the accused took all reasonable
steps to ascertain the age of that person and took all reasonable steps
to ensure that, where the person was eighteen years of age or more, the
representation did not depict that person as being under the age of
eighteen years."

“ Mature actor”
New South Wales provide for a defence for the offence of

possession (s.578B(5) (b), Crimes Act 1900) —
" (b) that the person depicted in the material was of or above the



33.5

33.6

34.

(b)

(@

(b)

11

age of 16 at the time when the film, computer game or
publication was made, taken, produced or published.".

US Criminal Code provides in s.2252A(c): It shall be an affirmative
defence to a charge of violating paragraphs (2) [receives] .. or (4)
[possesses with the intent to sell] of subsection (a) that —

(1) the alleged child pornography was produced using an actual
person or persons engaging in sexually explicit conduct;

(2) each such person was an adult at the time the material was
produced; and

(3) the defendant did not advertise, promote, present, describe, or
distribute the material in such a manner as to convey the
impression that it is or contains a visual depiction of a minor
engaging in sexually explicit conduct.

“ Pornography not kept”

The UK provides a defence for the defendant to show " the
photograph or pseudo-photograph was sent to him without any prior
request made by him or on his behalf and that he did not keep it for
an unreasonable time. " (s.160(2)(c) Protection of Children Act).
US Criminal Code provides in 2252A(d). - It shall be an affirmative
defence to a charge of violating subsection (a)(5) [possesses] that the
defendant —
(1) possessed lessthan three images of child pornography; and
(2) promptly and in good faith, and without retaining or allowing
any person, other than alaw enforcement agency, to access any
image or copy thereof —
(A) took reasonable steps to destroy each such image; or
(B) reported the matter to a law enforcement agency and
afforded that agency access to each such image.

“ Classification”

New South Wales provides, for the offence of possession, (s.578B(3)(c))
that it is not an offence if a person has in his or her possession any film,
publication or computer game that is classified other than as RC.

The Bill aims to catch people who pose or may pose danger to

children by sexually exploiting them. It does not intend to interfere with the lives
and rights of ordinary people. Innocent people who unwittingly come across child
pornography are certainly not our targets. In view of the need to balance
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protection of children against safeguarding freedom of speech and privacy rights,
comprehensive defence provisions are stipulated in Clause 4.

35. Clause 4(1) provides defences of artistic merit, genuine educational,
scientific or medical purpose and public good, which is similar to paragraph
33.1(b) above. We consider that these defences are better than “legitimate reason”
used by UK legislation because they are more specific and clearer. Clause 4(2)
provides a defence for those innocent people who has no knowledge of the child
pornography concerned. This is similar to the defence in UK and New South
Wales legidation explained in paragraph 33.2(a) and (b) above.

36. Clause 4(3) provides a defence for people charged for possessing
child pornography if he had not asked for it and destroy it within a reasonable
time. This is similar to paragraph 33.5(a) and (b) above. Clause 4(4) provides a
defence for child pornography that has been classified as Class | or Class || by the
Obscene Articles Tribunal under the Control of Obscene and Indecent Articles
Ordinance, Cap. 390. This is similar to paragraph 33.6 above. Clause 4(5)
provides a defence for mistake as to age, which is similar to 33.3 above.

37. However, no defence is provided under the Bill for using a youthful-
looking person who is actually above the age of 16 to be pornographically
depicted as appearing to be a child under the age of 16 in the depiction. Broadly
speaking, the Bill does not only aim at protecting persons being exploited during
the production of child pornography but also children who are otherwise exposed
to the risk of harm through the distribution and use of child pornography by other
persons.

Security Bureau
June 2002

[a:overseas | egislation.doc]



Annex 1

ELEMENTS OF POSSESSION OFFENCE: UK, CANADA, USA, NEW
SOUTH WALES, AUSTRALIA

United Kingdom

S. 160 of the Criminal Justice Act 1988 &
the Protection of Children Act 1978

Offence of simple possession

It is an offence for a person to have an indecent photograph or pseudo photograph
of a child in his possession, punishable by a maximum penalty of 5 years
imprisonment™

Offence of possession for the purpose of publication

It is an offence for a person to have in his possession indecent photographs or
pseudo-photographs, with a view to their being distributed or shown by himself or
others, punishable by a maximum penalty of 10 years'

M aterials cover ed: photograph or pseudo-photograph

Nature of depiction:

"Indecent" is not defined but

"photographs (including those comprised in a film) shall, if they show children
and are indecent, be treated for all purposes of this Act as indecent photographs
of children and so as respects pseudo-photographs’. (see s.7(3), PCA 1978)

Express mental element: Nil

19 Sections 1(3), 2(3), 3 and 7 of the Protection of Children Act 1978, Ch. 37 apply to an offence under
s.160 of the Criminal Justice Act 1988 by virtue of section 160(4) of the 1988 Act.
! The offence of possessing an indecent photograph or pseudo-photograph of a child, under section
160(1) of the 1988 Act, was originally summary only, and the maximum penalty was 6 months
imprisonment. Section 41(3) of the Criminal Justice and Court Services Act 2000 has made the offence
triable either way, with a maximum penalty of 10 years. This applies to offences committed on or after
11 January 2001.
12.5.1(1)(c) of the Protection of Children Act 1978 & Section 41(3) of the Criminal Justice and Court Services Act
2000.
13 Sections 7(2), (4) and (5) of the Protection of Children Act 1978 relates to photograph -
(2) References to an indecent photograph include an indecent film, a copy of
an indecent photograph or film, and an indecent photograph comprised in afilm.
(4) Referencesto a photograph include--
(a) the negative as well as the positive version; and
(b) data stored on a computer disc or by other electronic means which is capable of conversion into a
photograph.
(5) "Film" includes any form of video-recording.".



Age 16 (see s.7(6), PCA 1978, definition of "Child")

Apparent age

In proceedings under this Act relating to indecent photographs of children, a
person isto be taken as having been a child at any material time if_it appears from
the evidence as awhole that he was then under the age of 16. (s.2(3), PCA 1978)

Virtual image
"Pseudo-photograph” means an image, whether made by computer-graphics or
otherwise howsoever, which appears to be a photograph. (s.7(7), PCA 1978))

If the impression conveyed by a pseudo-photograph is that the person shown is a
child, the pseudo-photograph shall be treated for all purposes of this Act as
showing a child and so shall a pseudo-photograph where the predominant
impression conveyed is that the person shown is a child notwithstanding that

some of the physical characteristics shown are those of an adult. (s.7(8), PCA
1978)

References to an indecent pseudo-photograph include —

(@ acopy of an indecent pseudo-photograph; and
(b)  data stored on a computer disc or by other electronic means which is
capable of conversion into a pseudo-photograph. (s.7(9), PCA 1978)

Defences
S. 160(2), CJA 1988 provides for defences for the offence of possession —

(@  that the defendant had alegitimate reason for having the photograph
or pseudo-photograph in his possession; or

(b) that he had not himself seen the photograph or pseudo-photograph
and did not know, nor had any cause to suspect, it to be indecent; or

(c) that the photograph or pseudo-photograph was sent to him without
any prior request made by him or on his behalf and that he did not
keep it for an unreasonable time.

S.1(4), PCA 1978 provides for defences for the offence of possession with a view
to distribution or showing—

(@ that the defendant had a legitimate reason for distributing or
showing the photographs or pseudo-photographs or (as the case may
be) having them in his possession; or

(b) that he had not himself seen the photographs or pseudo-photographs
and did not know, nor had any cause to suspect, them to be indecent.



Canada
Criminal Code, R.S.C. 1985, c. C-46, s. 163.1 & s.163.3(3)

Offence of simple possession
s.163.1(4) makes it an offence to possess child pornography, punishable by
imprisonment for aterm not exceeding 5 years (Penalty)

Offence of possession for publication

s.163.1(2) & (3) makes it an offence to possess for the purpose of publication, or
possess for the purpose of distribution or sale, child pornography, punishable by
imprisonment for aterm not exceeding 10 years (Penalty)

"child pornography" means —

(@  aphotographic, film, video or other visual representation, whether or
not it was made by electronic or mechanical means (materials
covered),

(i) that shows a person who is or is depicted as being under the
age of eighteen years and is engaged in or is depicted as
engaged in explicit sexual activity (nature of depiction), or

(i) the dominant characteristic of which is the depiction, for a
sexual purpose, of a sexual organ or the anal region of a
person under the age of eighteen years (nature of depiction);
or

(b) any written material or visual representation (materials covered)
that advocates or counsels sexual activity with a person under the age
of eighteen years that would be an offence under this Act (nature of
depiction)

Express mental element: Nil
Age: 18 (see definition of "child pornography” above)

Apparent age, virtual image : who is or is depicted as being under the age of
eighteen years (see definition of "child pornography" above)

Defence

s.163.1(5) It is not a defence to a charge under subsection (2) [possession for
publication] in respect of a visual representation that the accused believed that a
person shown in the representation that is alleged to constitute child pornography



was or was depicted as being eighteen years of age or mor e unless the accused
took all reasonable steps to ascertain the age of that person and took all reasonable
steps to ensure that, where the person was eighteen years of age or more, the
representation did not depict that person as being under the age of eighteen years.

s.163.1(6) Where the accused is charged with an offence under subsection (2), (3)
or (4),[ possess for the purpose of publication, or possess for the purpose of
distribution or sale, or possess] the court shall find the accused not guilty if the
representation or written material that is alleged to constitute child pornography
has artistic merit or an educational, scientific or medical purpose.

s.163.3(3) No person shall be convicted of an offence under [s.163.1(2), (3) or (4):
possess for the purpose of publication, or possess for the purpose of distribution
or sale, or possess] if the public good was served by the acts that are alleged to
constitute the offence and if the acts alleged did not extend beyond what served
the public good. - Section 163.3(3) applies with respect to an offence under
section 163.1(2), (3) or (4) (sees.163.1(7))



United States

Criminal Code, Title 18 — Crimes and Criminal Procedure, Part | — Crimes,
Chapter 110 — Sexual Exploitation and Other Abuse of Children, Sec. 2252A
& 2256

Offence
A person commits an offence if he —

(s.2252A (a)(2)) knowingly receives child pornography.

(s.2252A (a)(4)) knowingly possesses with the intent to sell child pornography.

(s.2252A(a)(5)) knowingly possesses any book, magazine, periodical, film,
videotape, computer disk, or any other material that contains an
image of child pornography

S.2256(8) says, "child pornography" means any visual depiction, including any
photograph, film, video, picture, or computer or computer-generated image or
picture, whether made or produced by electronic, mechanical, or other means
(materials covered), of sexually explicit conduct, where —

(@  the production of such visual depiction involves the use of a minor
engaging in sexually explicit conduct;

(b)  such visua depiction is, or appears to be, of a minor engaging in
sexually explicit conduct;

(c)  such visua depiction has been created, adapted, or modified to
appear that an identifiable minor is engaging in sexually explicit
conduct; or

(d)  such visual depiction is advertised, promoted, presented, described,
or distributed in such a manner that conveys the impression that the
material is or contains a visual depiction impression that the material
IS or contains a visual depiction of a minor engaging in sexually
explicit conduct; and

S.2256(5) says, "visual depiction” includes undeveloped film and videotape, and
data stored on computer disk or by electronic means which is capable of
conversion into avisual image; (materials cover ed)

Nature of depiction:
Sec. 2256(2) says, "sexually explicit conduct” means actual or simulated —

(@  sexua intercourse, including genital-genital, oral-genital, anal-
genital, or oral-anal, whether between persons of the same or
opposite sex;



(b)  bestidity;

(c)  masturbation;

(d)  sadistic or masochistic abuse; or

(e) lascivious exhibition of the genitals or pubic area of any person;,

Penalty: fined or imprisoned for not more than 15 years, or both, but, a 2™ or
subsequent conviction, fined and imprisoned for not less than 5 years nor more
than 30 years.

Express mental element: knowingly
Age: 18 (see s.2256(1) definition of "minor")

Apparent age, virtual image
Sec. 2256(9) says, "identifiable minor" —

(A) meansaperson -
(i) () who was a minor at the time the visual depiction was
created, adapted, or modified; or
(I1) whose image as a minor was used in creating, adapting, or
modifying the visual depiction; and
(i) who is recognizable as an actual person by the person's face,
likeness, or other distinguishing characteristic, such as a unique
birthmark or other recognizable feature; and
(B) shall not be construed to require proof of the actual identity of the
identifiable minor."

Defence:

s.2252A(c) says, "It shall be an affirmative defence to a charge of violating

paragraphs .. (2) [receives] .. or (4) [possesses with the intent to sell] of

subsection (a) that —

(@ the alleged child pornography was produced using an actual person or
persons engaging in sexually explicit conduct;

(b) each such person was an adult at the time the material was produced; and

(c) the defendant did not advertise, promote, present, describe, or distribute the
material in such a manner as to convey the impression that it is or contains a
visual depiction of aminor engaging in sexually explicit conduct.”

2252A(d) says, "It shall be an affirmative defence to a charge of violating
subsection (a)(5) [possesses| that the defendant —

(@) possessed lessthan three images of child pornography; and



(b) promptly and in good faith, and without retaining or allowing any person,
other than alaw enforcement agency, to access any image or copy thereof —
(A) took reasonable steps to destroy each such image; or
(B) reported the matter to a law enforcement agency and afforded that
agency access to each such image.”



New South Wales, Australia
Crimes Act 1900, ss.578B & 578C

Offence of simple possession

A person who has in his or her possession any child pornography is guilty of an
offence (s.578B(2)), punishable by 100 penalty units or imprisonment for 2 years
(or both) (penalty) - confined to summary conviction - s.578B(4)(c))

Offence of possession for the purpose of publication

A person who publishes an indecent article that is child pornography is guilty of
an offence (s.578C(2A)), punishable by in the case of an individual 1,000 penalty
units or imprisonment for 5 years (or both); or in the case of a corporation 2,000
penalty units. (penalty) - confined to summary conviction - s.578C(5))

The reference to "publish" includes have in possession or custody, or under
control, for the purpose of distribution, dissemination, circulation, delivery,
exhibition, lending for gain, exchange, barter, sale, offer for sale, letting on hire or
offer to let on hire (s.578C(1)(b))

Materials covered: a film, publication or computer game (578B(2) "child
pornography")

Nature of depiction: that is classified RC, or that would, if classified, be
classified RC, on the basis that it describes or depicts, in a way that is likely to
cause offence to a reasonable adult, a person (whether or not engaged in sexual
activity) who is a child under 16 or who looks like a child under 16. (578B(2)
"child pornography™)

RC stands for "refused classification” by the Classification Board under the
Classification (Publications, Films and Computer Games) Act 1995 of the
Australian Commonwealth®®  Under that Act, matters to be considered in
classification™ are 11. (Betty : please verify the meaning of 11) The matters to be
taken into account in making a decision on the classification of a publication, a
film or acomputer game include:

! Classification (Publications, Films and Computer Games) Act 1995, Schedule, a publication, film or
computer game may be classified as RC (refused classification) on among others, the basis that it " describe or depict
in away that islikely to cause offence to a reasonable adult, a minor who is, or who appearsto be, under 16
(whether the minor is engaged in sexual activity or not)".

15 Section 11 of the National Classfication Code set out in the Schedule to the Classification (Publications, Films
and Computer Games) Act 1995




(@
(b)
(©)
(d)

the standards of morality, decency and propriety generally accepted
by reasonable adults; and

the literary, artistic or educational merit (if any) of the publication,
film or computer game; and

the general character of the publication, film or computer game,
including whether it is of amedical, legal or scientific character; and
the persons or class of persons to or amongst whom it is published or
Isintended or likely to be published.

Express mental element: Nil

Age: 16 (578B(2) "child pornography")

Apparent age, virtual image : isachild under 16 or who looks like a child under
16 (578B(2) "child pornography")

Defence applicable to offence of ssmple possession only: (s.578B(5)) —

(@

(b)

that the defendant did not know, or could not reasonably be expected
to have known, that the film, publication or computer game
concerned is or contains pornographic material involving a child
under 16, or

that the person depicted in the material was of or above the age of 16
at the time when the film, computer game or publication was made,
taken, produced or published.

Not an offence (applicable to offence of simple possession only)
if a person has in his or her possession any film, publication or computer
game that is classified other than as RC. (s.578B(3)(c))

Defence for an Offence of possession for the purpose of publication: Nil

[a:overseas |egidation-annex.doc]
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4 Punishments
(1) Qlfences under this Act shall be punishable cither on canvictio,

indictnicnt or on summary canviction.
(2) A person convicted on indictment shall be liable—
@) foran affence under section 1 or section 2 of this Act, to impfisonment

fora term not exceeding five y and

) for an offence under section 3 of 1his Act, Lo imprisonimdae for a term
not exceeding two years.

(3) A person convicred sunmarily ofany ollence under this At shall be liable—

(1) to imprisonment for aterm not exceeding six mon 185 or
(b) o a fine not exceeding the prescribed sum for ¢l purposes of {section
32 of the Magistrates” Courts Act 1980 (purdishment on sunumary
conviction of oflences triable cither way: /£1,000 or other sum
substituted by ogder under that Acy),
or to hoth,
—_—

NOTES

$ 15413, Seh 7, para 179,
Shall be Dunishable, etc. For (he procedure for de etnining the mode of trigl of offences triable

The words in squace brackets in sub-s (3)L) were 51117 red by the Magistrates” Coures Act 1980,
cither ou indicunent or sunwarily, see (e M;gi;?&' Courts Ace 1980, 3517 et seq, Vol 27, tigte

Magistrates,
Conviction ou indictment. Al proceedings oh indichnent are to be brought before the Crown
Court; see the Supreine Court Acy 1981, 5 46(1) AZol 11, tige Courts and Legal Services.
Sutimary conviction, Summary jarisdiglion and proceditre are nuinly governed by the
Magistrates' Courts Act 1980, Vol 27, utle M trates, and by rules made undler s 144 of that Ace.
Tmprisonmient. Under he Powers of (/‘j.mml Courts Act 1973,'5 301 ance, an conviction on
indictnent a fine {on which no xmmlu;)? it is placed) may e imposed in liew of ac in addition to,

nprisonment,

Magistrates® Courts Act 1980, 5 37 See Vol 27 viile Magistrates., By s 32(9) ol the 1980 Act the
prescribed sum js 100 bt a difteresd sum may bie substituted by arder under s 143 ofthat Ace.

—_— T

5 Supplcmcnmry /

(1) Por purposes of, ections 1 and 2 above “deception” has the same meaning
as in section 15 of (ife Theft Act 1968, that is 1o siy, it means any deception
(whether delilicrate, or reckless) by words or conduct as 1o fact or as to law,
including a deccpgi 135 o the present intentions of the person using the deception
or any other person; and section 18 of that Act (liability of company officers for
offences by the’companyy shall 2pply in relation to sections 1 and 2 above as ir
applies in ruln/n'un to section 15 of that Acy.

{2) S:clt/ir{ns 30(1) (husband and wife), 31(1) (effect on civil proceedings) and
34 (interp ctation} of the Thefi Act 1968, s0 far as they are applicable in relation
to this Adt, shall apply as they apply in relation o thay Act.

A

(J)7(5) .

NOTRS

/

1h-5 (3) was repealed by the Bxtradition Act 1989, 37, Scly 2.

b5 (4] amends the Visiting Forces A ce 1952, Schedule, para 3, Val 3, title Amied Foreos (P4,
Sub-s (5) repeals the ‘Thefi Acc 1968, s 16(2)(a).

Thell Aot 1964, Sco this tde ango.

Annex 2A
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6 Enactment of saine provisions for Northern Irefand .

An Order in Councit under paragraph 1(1)(b) of Schedule t 1o the Nui/lln:m
Ireland Act 1974 (legislation for Northern Teeland in the interim perigd) which
contains a statcinent thar jt operates only 50 as to make for Northen Irefand
provision corresponding Lo this Act— /"
(3) shaltnotbe subject to patagraph 1(4) and (5) ofthat Schetlule (affirmative
resolution of both Houses of Parliament); buc .
(b) shall be subject to annulment by resolution ol eithef | Touse,

NOTES
Order in Council . . . which contalnia statement, ete, THY Power o make Oedess in Caonit

is exercisable by stawtory instrument; see the Statutory Tusipfinens Act 1946, 5 0, Vol i1, e
Statues, /

Subject to annulment. For rrovisions s fo annulme

resolution of either House of Parl;

title Statustes,
Northern Ireland Act 1974, Sch 1, para 1

——

7 Short title, cummcncemex;}:ﬁul extent

(1) This Act may be ci[c?/t e Theft Act 1978,

(2) This Act shall come.j
with the date on which j

of statutory instuments in Prsiance of
anent, see the Statuto, Instrumenes Act 1916, 55 SU), 7). Vol 41,

© Vol 31, title Northern Ireland (Pt 2y

to force at the expiration of thiree monihs beginning
{5 passed.

-
(3) This Act excepySection 5(3), shall not extend to Seotland; and except for

that subsection, an subject also to section 6, it shall por extend to Noethern
Ireland

NOTE
Threo ménihs beginning, etc. “Monch" means a calendar montly; see the Interpretation Act
1978, 55 Kch 1, Vot 41, title Statutes, In calculating this period, the date (e 20 July 1978) ou whic i

3 passed (ic received the Royal Asscnr) s reckoned; sce Mare » Gacler {1962) 2 Qu 641,

(196212 AN LR 763, 2nd Trow v Jua Coope (West Midionds) L1d [1967| 2 QU 899 2t 909, [1967) 2 All
xygoo, CA. Accardingly, this Act came into force on 20 October 1978,

—_—

PROTECTION OF CHILDREN ACT 1978

(1978 ¢ 37)
ARRANGEMENT OF SECTIONS
Section Page
! lidecent photographs of childeen . .. . . . A
2 Evidence . . . . . B . . - - B . n7
3 Offences by corporations . . . R . R . . . [ {11]
4 Euty, scurch and seiznre . . . . T
5 Forfirc, . . 7
6 Punishments | . . . . . . . . . .70
7 Intempretation | . . . . . . . . . LT
8 Similac provision for Northem Ircland | . . . . B . .72
¢ Shocctitke, extent and comunencement . B . . . .Mz

An Adt to prevent the exploitation of childyen by making indecemt photographts of them; and
o penalise the distribution, showing and advertisement of such indeceny photographs



such photogra.
Act 1988, s 160 post.
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Northern Ircland, Wi, mingr ¢

e ACEPtions the Acy daes not appt. t3e 5 H2) pose, A
making of sitilse pranyiigs f 14 ety s o the

15 for Nowthern Feeland, sees i Post;and see the ordernoted 1o tia scction

1 Indecent photogrnphs of children
(1) Itisan offence fora peson—
(@) to take, or permit to. be taken [or to make], any indecent phorogmph
[or pscu(lo~phmngrnph] ofachild . . or

(b) to distribute o show such indecent photographs {or pseudo-pliggq.
graphs]; or

(©) o have i his possession such indecent phatographs [or psende.
plmmgraphs], with a4 view to their being distributed or shawry by
himself or others; or

(d) to publish or Cause to be published any advertisernent likely to pe
understood a5 conveying that the advertiser disttibutes or shows sucly
indecent photographs [or ps:udo—pl)otographs], orintends to do 5o,

(2) For purposes of this Act, 5 PESON is to be regarded a5 distributing

X ! ! - an
indecent photograph [or pscudo»photcgmph] if he parts witl, possession of it to,
Or exposes or offers it for acquisition by, anoher person.

(3) Pmcccdings for an offence under this Act shall net he instituted excepit by

oc with the consent of the Director of Public Prosecutions.

4) Wherf{ 2 person is charged witly an offence under subsection (D) or (), it
shall be a defence for him to prove-— :

(a) that he had 4 legitimate reason for dis(ributing ot showing the
photographs [or pscudo—plmmgmphs] or (as the case may be) having
them in his possession; or

(b) that he had not himsclf seen (he photographs lor pscudo~phomgrnphs]
and did net know, nor had any ciuse to suspect, them to be indecent.

(5) References in the Children and Young Persons Act 1933 (quept in sections
15 and 99) to the offences mentioned in Schedule 1 to that Act shall include an
offence under subsection (1)(a) above. .

©), (7 ...
—

NOTES

The words jn square beackets in sub. g5 (1. (2), (4) were iserted, and the words amiteed frow sub-

s (1)} were repealed, by the Criminal Justice angd Public Order Ace 1994, 55 84(1), (2), 168(3),
Sch 11, -

Sub-s (6} way repealed by the Extrmlition Act 1989, 5 37, Sch 2.
Sub-s (7) amends che Visiting Forces Act 1952, Schedule, para 1, Vol 3, tide Armed Forees (Pe ).
General Note. This section makes it an offence to take, distribnte, shaw, or possess with & view
o theit being distributed or shaan indecene photographs ir pscudo
the age of sixteen of 1y publisleany advertisement to the effect that the adver
plis. Mere possession of sncls Photographs is made an offence by the Criminal Justice

Sub-s (1): It is an offence. For Pinishments, see s 6 post
Ty the Criminal justice A 1991, 5 31 post, an offence wader this Act, or a conspiracy, attempt or

inciteinene to commit an offence umder this Act, is 2 “sexual offence” for the Purposes of Pr [ of that
Act post (zestrictions on imposing custodia] sentences, length of custodial sertences and procecdural
tequirements). Such an offence s oly , Ssoxmal alfence™ for the purpose of e

(@ the Children and Youuny fersans fus 1969, 5 121, Vol 6, title Children (duty of court to
state b certain cases liag requirement in supervision order is in place of custodial sentence);
see sub-s (1A) thereof:

(i) 5 23 of the 1969 Act, Vol 6, title Children (remands and committals to Jocal autharity
disommodation): sex suls.s (I2) theraof:

@i} the Powers of Critninal oo Act 1973, 5 3(3), Schi 1A, para 4 ante {requirements in
probation arders for sexual oflemlers); seesub-pars (2) hereof;

(iv) the Magisceates’ Conus Act 1980, 5 38 (conmmniyal far sentence-on Sununary trial of oilence
wiable cither way), Vol 27, 1116 Magistrates; see sub-s (3) thereof:

PROTECTION OF CnLni

ACT 1978 ¢ o
) the Volice and Criminal Lvidende ACCTOUA, S 35 post (detention o 3 Poliee sation); see
sub-s (GA) thereof,

As to the applicacion of the Criminal Justice Act 1991, py 1) (early release of prisanen), (o sexial
offenders, sec s 44 of that Act, Val 34, ticle Prisons.

An ollence under this section is always o serions arrestable oifence; see the Palice and Crimingt
Lvidence Act 1984, ss 24(2), 116{)(b), Sch 5, Pelt post,

Person. Unless the contrary intention appears this includes a bady of persons corponie or
wmncorpurate; see the Tnterpretation Acy 1978,5 5, Sy 1 Vol 41 title Statutes

Indecent photograph or pseudo-plmmgmph. As 10 the meaning of indecen photogeaph o
prevle photogiaph™, see 5702, (3), ()~ (o) POSt, and 35 (o the meaning of “pliotograph™ and
preudo-photogriph”, se s 7(4), (1)~(9) post. Tirecs is 10 definition 1 this Act wf tle expression
“indecent’ itself b see R v Stanley (196512 (qn 327, (1965} L AIER 1035, CC:A.

e s thought that indecency s ta be deternimed solely by considering the Photigiaph aud dine the

surrounding circumstangces are relevant only in witigation; see Kosmos Publications 11d » ppp 1975
Crim LI 345, Moreover it would appear foom 1 Stamford 11972) 2 QU 391, 11972] 7 Afy g 127,
CA (pplying R v Calder and Boyars {1 (1969) 1 QB 151, 1968] 3 All 1t 694, and R v Andersan,
[1972] t QI3 304, 1197113 alt ER 1152), dhat evidence js 1ot adissible on e issue whethe or nog
the photograph is indecent; that issue is 2 matter entirely for the Jury or, on sununary tigl, (he
magistrates to decicle without hearing the views olwitnesses as to the e(fect on them of the phatagraph
in question. Furthernmore, although the issue of indecency is ta be determined in reluion 10 the
recognised standards of propriety, which may vary, from age to e, it is exclusively wichin the
province ot the jury or ruagistrates to detennine and safeguacd the cugrent standards; acconlingly it is
not vpen to the aceused or the Prosecution to call evidence 1o assist in sseertaming what e e
emrent standands (R Slul»y?‘nlabnvc)_ Secalso Ry (Zmlnnn»l\'wrfl‘ll!u] T WELR 1698, (19m0) 153 e
71, ¢

Distribute. Note sub-s (2) above,

Show. CF Straker » DPP[1963) t QB 926, {1963] 1 AN R 697 where it was staged 1hat, for the
puzposes of the Obscene Publications Act 1959, ¢ 1(3) ante, the showing must be (o some nieniber of
the public,

'I!hRs Act. Any reference to this Act in sub-s (3) above and in 58 2(3), 3, 7 post includes 2 reference
to the Criminal Justice Ace 1988, s 160; see s 160(4) of that Act post.

Consent of the Director of Public Prosecutions. Provisian for the appointment of the Director
of Public Prosecutions is made by the Prosecution of Olfences Act 1985, £2 post. See also, in
pacticular, s 25 of thae Act, as to #rrest, remand, cee, where the consent of the Direcior las not yut
been given, and s 26, as 10 evidence of wch, consent.

As 1o the constilution and fanctions of the Crown Prosceution Service, see Py | of the 1985 Acy
post. The Service is headed by the Direcror of Public Prosccutions and also inchides Crown
Prosecitors who enjoy all the powers of the Director as to the institution and conduet ol proceedings,
but they exercise thase powers under ks dicection; see s 1(1), (6) of 1hat Act. *

Evidence, As 10 the uge of video recordings af children's evidence, and restrictions on subscquent
coss-examination, see the Criminal Justice Act 1988, s¢ 324, 34A, Vol 17, title Bvidence; and as to
evidence through television finks, see s 32 of uhye 1988 Act, in the same title, andl s 146 of, anf Sch 13,
paras 1, 8 to, that Act (proccedings before Service courts), Vol 3. title Arned Forces, Spe also s 2(3)

The Criminal Justice Act 1991, s 53, Sok 6 Post, provide for conmmirat proceedings in magistrates’
conrts to be bypassed where 2 Person has been charged with an offence under this Actand 3 child
wilniess is alleged 10 have been the victim of the offence or to haye witnessed its commission, and
delay might iarm his welface,

Furthoc provisions. As 1o the entey and searching of premises in conneerion with e exis :
indecent plotogeaphs or pseudo. pl Braphs of children, see s 4 post; 1s o the serpurce and i
ollindecent pliotographs and pscudo-photographs of childeen, see s 5 pust.

Children and Young Persons Act 1933, Sec Vol 6, title Children,

2 Evidence
m, @ ...
(3) In proceedings under this Act [relating to indecent photographs of children)

3 person is to be taken ag having been a child at any matenial time if it appears fromn
the cvidence as a whaole that he was then under the age of 16,

NOTES
Sibs (1) was repealed by the Police and Crintinal Eyidence Act 1984, 5 119(2), Sch 7, Py v,
Sub-s (2) was repealed by the Maristrates’ Comuns A+ chie ACE 1984, 5 11
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The wotds in square brackets in $ub-s (3) were inseried by the Ceiminal Justice and Public Order
Act 1994, 5 168(2), Sc1, 10, para 37(1), (2. '

This Ace. Sce tha note s 3 1 apge

Eyducont photographs. See the note “Lndecens Photograph ot pseudo-photogeaply” to s 1 ance
Child. Sce s 7(6), (8) post. rhewershocp rhotesa e

Under the age of 16, A person avaing 5 Dbarticular age expressed i years at the commenceinent of

the relevanc anniversaty of the: dace of his bicth; see the Family Law Reform Act 1969, 5 9, Vol 6, tide
Children,

—_—

3 ‘Offeuces by corporations

(1) Whete 4 hody corporate i gilty of an offence under this Act and it iy
broved that the offence occurred with the consent OF connivance of, or was
attributable.to any neglect an the pbart of, any dicector, manager, secretary or other
officer of the body, or any person who was purporting to act in any such capacity
he, us well ag the body corporate, shall be deemed to be guilty of that offence and
shall be liabte to be proceeded against and punished accordingly,

(2) Where the affairs of 1 body cotporate are managed by its members,
subsection (1) shajl apply in relation to the acs and defaults of 5 member in

connection with his fanctions ofmanagcmcnt a5 i he were a direetor of the bady
corporate.

[—— —
NOTE .
Offence under this Act. Sees 1(1) sne See alio the note “This At 105 1 ange.
—

4 Entry, search and seizure

(1) The fullowing applies where 3 justice of the peace is satisfied by information
on aath, laid by or qy behalf of e Director of Public Prosecutions or by a
constable, that there js reasouable ground fir suspecting that, in any premises in
the petty sessions areq for which he acts, there [is an indecent pliotograph [or
[n‘umfo-phnl(>gr:lph] of a child}.

(2) The justice may issue a warrane vnder his hand authorising any constable to
cnter (if need be by force) and search the premises | . . 1 and to seize and remove
any articles which he believes (with reasonable cause) to be or include indecent
photographs for pscudo«-phomgr:xphs] of children . .

(3) AAnicles seized under the authority of the warrant, and not returned to the
occupier of the premises, shall be brought before a justice of the peace acting for
the same petty sessions aren ag the justice who issuced the warrant,

(4) "This section and section § helow apply in relation to any stall or velyje ©, as
they apply in relation o premises, with the e Y modifications of references
Lo preindses and the substitution of eelerences to use for references to occupation,

NOTES

The words in the first (outer) pair of square brackets in sub-s (1) were substituted, and the words
omitted in the second place fram sub-s (2) were repealed, by (he Climin‘.xl_juslic: Act 1988, s 170,
Sch 15, paras 60, 61, Sely 16.

- The wordsin the second Ginner) paie of square brackets in sul-s (1) and the waotds in square brackets

in sub-s (2) were Juserted, and the words omitted in the fiist place from sub-s (2) were repealedt, by

ghT Cnmm:l]usucs and Public Order Act 1994, ¢ 168, Sch'g, Para 23(a), Sch 10, para 37(1), (3),
chit.

Justice of the peace. A justice of the beace may be either a lay justice or 2 stipendiary magistrate.
The main provisions relating to justices of the peace (including stipendiary magisteates), covering such
\uattees as appointment, remuoval s prepmnisacon, will b fond in the Justices of (he Peace Act 1979,
Vol 27, title Moagiscrates, anil e officy anl jurisdiciion of justices are considered genenally in 29
Halsbury's Laws (eh edn) paras 201 e ser). '

PROTECTION OF CHILDREN ACT 1978 § 5 709

Oath. This includes alfiemation and de alion; see the liverpretion Ace TO78,55, 50 1, vl A1,
title Statutes. As (o oaths, alfimations and d Laations, see the Ouaths Act 1978, Vol 17, titke Evidence,
and the other relevant enactments noted to s 1 of thag Act,

Dizrector of Pablie Prosecutions. Cf thye note “Consent of the Director of Public Prose. Btions”
tos 1ante

Coustable. This means any person holding the office of constable (a5 16 which, see 36 Halbury's
Laws (4th edi) paras 201 et seqh, not a member ofa palice force holding the rank of coustabile, As (o
the attestation of constables, see the Police Act 1996, 5 29, Sch 4, Vol 33, iidle Police, und as 10 teerr
jueiscliction, see s 30 of that Act,

Indecent photograph or psreudo-photograph. Sce i) note to s {ante,

Child. See's 7(6), (8) post.

Vhe justice may issua a warrant, This section inust bo read subject (0 certain provisions of the
Police and Criminal Eyidence Act 1984, PtII post, which relates 6 powers of cotry, amd
seizure generally. Sce, in particular, s 9 of, and Sch 1 o, the 1984 Ace (access to certain kimi of
material defined in 55 10-14); 1515, 16 thereof (applications for, and issue and exceution ol search
wareants); and ss 19-22 thereof (seizure and retention of property) post,

Horfeiture. As to the forfeiture of articles scized under this section, see s § post.

—

5 Farfeiture

(1) The justice before whom any articles are brought in pursuance of seetion 4
above mayissne a stmmons to the ocenpier of the premises to appear on day
specified in the sunmons before a magistrates’ court fir thyy oLty sessions a
show cause why they should not be forfeited.

(2) 1fthe court is satisfied that the articles arc i1, fact indecent photographs [or
p.v::udo»phomgmphs} of childven, . . . (he court shalt order them to be forfeited;
but if the person summoned does not appear, the court shall not make an order
unless serviee of the SUMMons is proved.

(3) Inaddition to the persons summoned, any other person being the owner of
the articles brought before the court, or the persons who made them, orany other
person through whose hands they had passed before being seized, slall {e entitled
to appear before the court on the day specified in the SUMmMons to show cayse
why they should not be forfeited. .

() Where any of the articles are ordered to be forleited under subsection (-
any person who appears, or was entitled to appear, to show cause against the
making ofthe order may appeal to the Crown Coy:

" (5) Ifas respects any articles brought before it (he couredoes not order for leiture,
the court may if it thinks fit order the person on whose information the warrant
for their seizure was issued to pay such costs i sonable o any
person who has appeared before it to show cause why the photographs [or pseudo-
photographs) should not be forfeited; and costs ordered (o be paid under this
subsection shall be recoverable as 2 civil debt.

(6) Where indecent photographs [or psc\u]n—phoml;mpl\xl of children ave seized
wider section 4 above, and a petson is convicted under section 1(1) for section
160 of the Criminal Justice Act 1988] of ofMences in respeet of those photogiaphs
[or p-;(-\l(lwp)mlngmphs}, the court shall order them 1o be forleited,

(7) An order made under subsection (2) or (6) above (including an order made
on appeal) shall not take effect ungl Ure expitation of the ordinary tine within
which an appeal may be instituted or, where such an appeal is duly instituted, unil
the appeal is tinally decided or abandoned; and for this pupose—

(1) an application for 2 case to be stated or for leave to appeal shall he
treated as the institution ofan appeal; and

(b) where a decision on appeal is subject to a firther appeal, the appeal is
not finally decided until the expiration of (he ordinary time within
whicl a further appeal may be instituted or, where a finther appeal is
du])’insti(nted. until the furthee annanl o ooy oo
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NOTES

e wards in squarc brackets in sub-ss (2), (5) and the wods in the fiest aud thied pairs of square
brackets in sub-s (6) were insereed by (he Criminal Justice and Public Order Act 1994, 5 168(2),
Sch 10, para 37(1), (4).

The words omitted from sub-s Q) were repealed, and the words in the second pair of square
beackels int sub-s (6) were inserted, by tie Criminal Justice Act 1988, 5 170, Seh 15, pacas 60, 62,

ch 16. ;

Sub-s (1): Justice. Sec the note “Justice of the peace™ 10 4 4 ante.

Magistrites’ court. For meaning, sce, by virtue of e Interpretation Act 1978, 5 5, Sch f, Vol 41,
tle Stataces, the Magistrates’ Coucts Act 1980, 5 148, Val 27, ridle Magistrates.

Sub-s (2): Coust is satisfied, ete, ie justices should look at the articles themselves; the onus of
showing cause why the articles should not be focfeited is on the person smmoned; see Thomson »
tbrarics Ltd [1954) 2 AN GI 616, [1954] [ W1 999,

Tndscent photograpls or pseudo-photographs; persan. See the corresponding notes 1o s |
ante.

Childcen. See s 7(6), (8) post. .

Sub-s (4): Bppeal to the Crown Court. Subs {4) above does not create an exclusive code of
appeal. Ao informant may, theretore, Arpeal by case siated against refusal of forfeiture, he bieing a
party to the | lings within the M it ' Courts Act 1980, s 111, Vol 27, tidle Magistrates; sce
Burlee v Copper [1962] 2 AER, 14, [1962] 1 WLR 700,

For the establishruen, jurisdiction and powers of the Crown Court, see the Supreme Couce Act
1981, 55 8, 45-47, Val 11, title Courts and Legal Services. The procedure in appeals from magistrates’
courts to the Crown Court is governed Dy 5 48 of that Act, in the same title,

Saving. Nothing in the Local Goverment (Miscellaneons Provisions) Act 1982, Seh 3 (control of
sex establishments), Vol 45, tide “Theatres and Other Places of Entertiiminent, is to be takeen inre
aceaunc in any way in procedings wnder s section; see Sch 3, para [{u)(ii) to dhe 1953 Act

Criminal Justice Act 1988, 5 164. Sce this title post.

6 Punishments

(1) Offences under this Act shall he punishable cither on conviction on
indictment or on summary conviction.

(2) A person convicted -on indictment of any offence under this Act shail be
liable to imprisonment for  ter of not inore than three years, or to a fine or to
both.

(3) Aperson convicted summarily of any offence under this Act shall be liable—

{0 imprisonment for a term not exceeding six months; or

to a fine not exceeding the prescribed sum for the purposes of [section
32 of the Magistrates’ Courts Act 1980} (punishment on summary
conviction of offences triable either way: £1,000 or other sum
substituted by order under that Act), ar to both,

(a

(b

NOTES

The words in square brackets in sub-s (3)(b) were substitated by the Magistrates’ Courts Act 1980,
3 15H1), Sch 7, para 171,

Offences under this Act. See s 1(1) aute.

Shall be punishabla either, et For e procedure for detenmining the inode of trial of offences
triable cither on indj or warily, see the Magi: s Courts Act 1980, ss 17 et seq, Val 27,
title Magisteates.,

Conviction on indictnent, All proceedings on iidicinent are 10 be bronghe b':f‘orc the Crown
Court; see the Supreme Court Act 1981, s 46(1}, Vol 11, title Courts and ch?l Services.

Surnary conviction, Summary Jurisdiction and procedure are mainly govemned by the
Magistrates’ Coures Act 1980, Vol 27, title Magistrates, aud by rudes miade undet s 144 of that Act.

Peeson. See the note to s 1 ante., )

Fiue. There is no specific limit t the amount of the fine which may be impuscq on conviction on

indictment, but it has for loug been the law that the fine should be within the oftender’s capacity to
pay (see, in particular, R v Chwrehill (No 2) [1967] 1 QB 190, [1966] 2 All ER 215, CCA; revsd on
other grounds sub nom Churchill v Walion [1967) 2 AC 224, (1967] LAl ER 497, HL and R v Gamer
{1986] 1 All ER 78, [1986]) | WLR. 73, CA; and sce also the Bilt afll‘qglus (1688), s 1, Vol 10, tite
Counstitudional Law (Pt 1)), and it is now provided by the Crimiuu]ju_su::c Act I‘J‘{l ' 3.1 8(3) post, that
in fixing the amount of a fine a court shafl ke inlo aceount, inter abix, the financial circumstances of
the offender so fae as they are known, or appear, o the court. For ficther provisions as to the fixing

PROTECTION OF CIILDREN ACT (978 7

71

of fiues, scc 5 18 of the 1991 Act post, and 25 1o when  fine may be impased in addivion 1o
imprisontnent, sce 2 v Gamer above,

Magistrates” Courts Act 1980, 5 32. See Vol 27, tide Magistrates. By s 32(9) ofthe 1980 Act (lye
proseribed sunis £5,000 but a different sum may be substiot by owder unders 143 of dha Ace

7 Interpretation
() The following subsections apply for the interpretation of this Act.

(2) References to an indecent photograph include an indecent filn, 2 copy of
an indecent photograph or film, and an indecent ph()tnl;l.lph comprised in o [iln,

) P!:utograpl\; (including those comprised in a film) shall, ir they show
children and are indecent, be treated for al| purposes of this Act as jidecent
photographs of children [and s0 as respects pseudo-photagraphs].

(4} Referencesto a photograph include—

(a} the negative as well as the positive version; aiid
(b) data stored on a computer disc or by other electronic means which is
capable of conversion into a photograph, )

(5) “Filu" includes any form o('vidcn-rccnuling.
{6y “Chila", subject to subsection (8), means 1 person under the age of 16.

(7 “}‘xuu(hrp]mlogruph" means an image, whether made by computer-
guaphics or otherwise howsoever, which appears to be a photograph. :

(8) If the impression conveyed by a psuuzlo»p]mmgruph is that the' peryon
shown is a child, the pseudo-photograph shall be tregted for all purposes of this
Actas showing a child and so shall a pseudo- photograph where the predominant
impression conveyed is that the person shown is a child notwithstanding that some
ol the physical characteristics shown are those of an adult.

() References to an indecent pseudo-photograph include—-

. (1) 2 copy of an iridecent pseuclo-photograph; and ’
(b) data stored an 2 computer dise or by other electronic means whicly is
capable of conversion into a pseudo-photograph.|
—_—

NOTES

The words in square brackes in sul-s (3) and the whole of sub-ss (6)- (9) were adued, arsd suy-s (i)
was substiruted, by the Criminal Justice and Public Order Act 1994, 5 84(1), (3). '

General Note. Sub-ss (6), (8) above make new provision for (e definition of “child™ i s Act
=, owing to the wousual format of pseudo-photographs, the et previously conined iy
£ 100 elthis Act (1cpaaled by the Criminal Justice snd Poblic Orer par 1994, 55 B4(1), (2). 168(3
Seh 1) was no longer adcquate. Sub-s (6) above repeats the original definition and provides tha it 1
subject (o sub-s (8) above, which provides hat if the fnrpression conveyed appears o be that nf 3 clritd
the pseudo-photograph is 10 be treated as porteaying » ehild nowwithstanding that some of the physica]

ctevistics "his provision i ry because technology allows i
Bupetimposition o an acwal photograph of 3 child's face ont n an el pornographic photograph of
an adult and, by clectronic manipulation, the tesulting image can be made to appcar to he a
Porogmphic photogrph of 3 child (1HC Otficial Report, SC 1 (Crryat Justice aud Padlic Order
Bill cols 741, 742, 15 February 1994).

Sub-s (1): This Act. See the note to 5 1 ante.

Sub-s (2): Indocent photageaph; indecent filim. Cfthe note “Todecent photograph o pscinlo-
photograph™ to s { ante.

Sub-s (6): Under the age nf16. Sce the note to s 2 ante,

In proceedings winder this Act relating to indecent photographs of children, a person is to be tsken
s having been a child at any material tine if it appears from e couerrn - o whole that e was chen
under the age of 16; see s 2(3) ante.

Sub-s (7): Mada by computer graphics or othorwise hnwsoeves, This woukl inchade an
iniage sourced, for example, from a bulletin bowrd within or qeet. the United Kingdow (11
Otticial Repart, SC B (Crimsinal Justice and Public Ocder Bill) col 733, 15 Febeuary 1994y,
—_
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8 Similar Provision for Northern Treland

An Order in Council under Patagraplh 1(1)(b) of Schedule 1 1o the Northey,
Ircl:m'd Act 1974 (legislation for Northern Irefand in the interim period) whicy,
€Ontins 2 starement tlye it operates only 50 as to make for Northern Irelang
provision comrespanding to ¢l Act—
(@) shall not be subject 1o baragraph 1(4) ane| (5) of that Schedule (affirmiative
resolution of hagh Houses o{'l’:n]inmcm)‘ but

(b) shall be subject to annulment by resohn’i()n ofeither House.
NOTES
Order in Coaneil , | | which Coutajny
Council js cxercisable by statutory instrument;
title Statutes,
Subject to annulment. Fo, provisions as re anuy.

resolution of ejther House of py) liament, see the Sta
titde Statuges,

”)(T\;;)rlhcrn Trefand Act 197, s, 1, Para 1M, (4, (5). See Vol 31, tite Northern Irelang

—

9 Short title, extent ang Commencement

a statement, ete. The Power to make an Orders iy,
see the Smtmory Instrinnents Act 1946, 5 1), vol 41,

hment of statutory instruments in Putsuance of
tutory Instruments A 19486, ss 5¢1), (1), Vol 47,

(1} This Act may be cited as the Protection of Children Act 1978.

) This Ace CSXCEpt section | (6) shylf ot extend to Scatland and except for thae
subsecnon, and subject also to section § shglf not extend to Northern Treland.

(3) Section 8 of this Act shal come into force forchwith, byt otherwise this Act

shall come into force at the expiration of one month beginning with e date jt i
passed.

NOTE
One montly beghming, ete. “Month" means a calendar month; see the Iteipretation Act 1978,

$3,Sch 1, Vol 41, titke Statces, 10 calculating this perio, e date (ie 20 July 1978) oy, which the Act

was passed (ie received the Royal Assern) i reckoned; sce Fare y Gocher (1962] 2°Qn 841, {1962] 2

AER 763, and Trow y g Coope (West Midlumdy) 1.1 119671 2 QB 899 ar o, [1967] 2 Ali &R 900,

CA. Accordingly, this Age, PS8 dherent, came into force gr, 20 Avgust 1978,
—_—

INDECENT DISPLAYS (CONTROL) ACT 1981

(1981 ¢ 42) 7

—
An At 1o make fresh provision with respect 1o the public display of indecent ma[jcr,‘ﬁml_/m
Dittposes connected thereryigf, [27July 198 1]

Noethern Trefand. This At ige, BOEaPRly; sec s 5(3) post,

1 Indecent displays ~

-

(1) I any indecent matter is publicly displayed the person tmaking the display
and any person causing or permitting the display-fo be made shall be guilty of an
offence, : e

(2) Any matter which is displayed in OF 50 as to be visible fram any public place
shall, for tie purposcs of this section, be deemed to be publicly displayed.

(3) In subsection (2) above,-"public place”, in relation to the display of any
matter, neans any place fQ:which the pullic have or are pennitted to have access
(Whether on payment oriotherwise) while that matter is displayed except-—

payment which is or iy
(b)-athop or 24y part of a shop to which the p
7" passing beyond an adequate warning notice;

,

INDECENT DISPrLAYS ((:(\N'H(()[v) ACT 1oy 713
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but the exclusions contained in paragraphs @) and (b) above shait only apply where/
pessons under the age of 18 Yeass are not permitted 1a enfer while the display iff
question is continuing.
) Nothing in this section applies in relation 1o any matter— 7

[(a

)
&
g
N
~<
3
g
g
2
o
g
5
<
a

l)ln.nlc.lx(ing service n//o(lwr
television programme service {within the meaning of the Rroyfie asting
Act 1990);]

(B} included in the display of an art gallery o museum and Vasible only
from within the gallery or museum; or
(e} displayed by or 18 authority of, 3,14 visible only fiom within a

with tl
building occupied by, the Crown orany loeal .'mthr)rxty, nr
() included in a performance ofy play (within the meanifg o the T heagres
Act 1968); or X /
[(e) included in a fim exhibition as defined in the Cinefnas At 1UR5-..
(i) givenina place which a5 regards that exl}i{b ton s required 1o be

licensed under section 1 of that Act or by firtne only of section 5,
7or 8 of that Act is not required to he soflicensed; o

(i) which is an exhibition to which section’s of that Act pplies given
by an exempted organisation as definfd by subscction (6) of that

section). /

(5) In this section “matter” includes anything ciphable olbeing displayed, except
that it does -uot include an actual huriian b y Ot any part thereof:
determining for (he purpase of this section whether any disy
indecent—

(@) there shall be distegarded :my? tofthat mauer whicl i not exposed

wd gy
ayed mater js

to view; and

(b) account may be taken of
another, /

6y A warning notice shall not by

effect of’jnx!n[mnng one thing with

adequate for ihe purposes of this section

sunless it complies witly the followiy requitements—

(1) The warning notice mt contain the following wards, and no others-—
“WARNING

nd this notice will fin material on display which .
indecent. No admittance to pewsons under 14 years i

Persons passing be
they may conside
ofage.”

() The word W, RNING” mugt appearas a heading,

() No pictures g other matier shal) appear on the notice.,

(d) "Uhe notice finse be so situated that no one conlyd reasonably pain aceess
to the shyd or part of the shop in quiestion withoae being aware of the
notice a l& it must be easily legible by any person gaining such access,

NO'TIES
Subes (4)(a)
Sty (1) (c)
Sub-s (1)
“lndecent)
CA.

substituted by the Broadcasting Act 1990, 5 203(1, Sy 20, para 30
substituted by the Cineinas A ey 1985, 5 24(1), Schi 2, paca 13
cent tatter, As to the nmeaning of “natter” see suly s (5) above.

s not defined in the Act but see B - Stanley [1965] 2 QU 327, 11965] 1 Al ER 1035,

Iis thelight it indecency is 1o be determined solely by considering the matcer alleged 1o he

nd that the sucrounding cireunstanees gre televanc only in micigation; sce Ky Publications
[y PP [1975) Chim LR 345, Moreoqer it would appear from R v Stangfond 11972] 2 Qv 31
{19722 AUER 427, Ca (prlying R v Calder arid Boyary LU(1969) 1 1S E, 11968] 3 Al i b4,
au.r//{ ¢ mderson [1972) UGN 304, [1971) 3 AR E11 1152), that evidenre s not adburisslsle on the

|s?
Stonnary teial, for
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() In seckoning for the purpuses of subsection (2) above any period of 24
hours, no aceount shall be taken of Christmas Day, Gaod Friday or any Sunday.,
1) "Uhe offences that 211 within this subsection are—

() an offence against section 5(2) of the Misuse of Drugs Act 1971
{(passession of controlled drugs); and
(h) adrug trafticking offence.

(5) In this section and section 152 below “drug trafficking offence” means »
diug taflicking offence as defined by [section 1(3) of the Drug Trafficking Act
1994 other than an offence under section 50| of that Act (assisting another to retain
the benefit of drug trafficking).

—_—

NOTES

The words in square beackets in sub-s (5) were substituted by the Drug Trafficking Act 1994,
$65(1), Sch 1, para 22

Commmencenient. Sub.g (5) above was brought into force on 3 April 1989 by the Criminal Justice
Act 18R (Commecucement No 7) Order 1989, S1 1989/264, 1nade wnder s 171(1) post. Upto 1
Match 1997 no order had been made bringing the rensainder of this section into force.

Justice of the peace. See the note to s 102 ante.

‘etty sessions area. This expression is not defined for the purposes of this section, but cf the

Justices'of the Peace Act 1979, 5 4, Vol 27, title Magistratcs.

Misuse of Drugs Act 1971, 5 5(2). Sce Vol 28, tide Medicine and Pharmacy (Pt 2.

Prug Fratlicking Act (994, 53 1(3), 50, See this title ante,

152187 (For s 152, see Vol 27, (il Magistrates; 5 153 inserts the Bail Ad 1976,
St 1, P para 94 ante; s 154 inserts Sch 1, Pt 1A 1o that Act ante; 5 155 inserts the
Magistrates’ Courrs Ag 1980, 5 1284, Vol 27, tide Magistrates, and the Bail Aq
1976, Seh 1, Lo para 9B ante; s 156 amends the Supreme Conurt Act 1981, 5 48(2)(a),

Vol 11, title Courts and Legal Services; s 157 substitutes the Criminal Appeal Act
1968, s 20 anfe.)

Reports (Jm'mina[pw(ecrling:

US8 (Auends the Sexial Offences (Amendment) Aa 1976, s5 4, N2) aute, and repeals
$ 6 uf that Act)

159 Crown Court proceedings—orders restricting or Preventiog reports
or restricting public nccess

(1) A person aggricved may appeal to the Court of Appeal, if that court grants
leave, against—
(1) a0 order vnder section 4 or 11 of the Contenipt of Gourt Act 1981
made in relation Lo a trial on indictiment;

[(3) an order made by the Crown Court under section 58(7) or (8) of the
Critiinal Procedure and Investigations Act 1996 in a case where the
Court has convicted a person on a trial on indictment;)

(1) any order restricting the access of the public to the whole or any part of

atrial on indictment or to any proceedings ancillary to such a trial; and
(c) any order restricting the publication of any repot of the whole or any
partof a trial on indictinent or any such ancillary proceedings;

and the decision of the Court of Appeal shall be firal.

() Subject to Nules of Caourt, the jurisdiction of the Court of Appeal under
this section shalt be exercised by the criminal division of the Court, and references
to the Court of Appeal in this section shall be construed as references to that
division, .

—_—

(3) On an application for leave to appeal under this section a judge shall have
power to give such directions as Appear to him to be appropriate and, without
prejudice to the generality of this subsection, power—

CRRIMINAL JUSTICE ACT 1988 s 160 1089
—_—

(a} to orderthe production in court ofany transcript or note of proceedings
or other document;

(b) to give directions as to persons who are to be parties to the appeal or
who mmay be parties to it if they wish and as to service of documents on
any person;

and the Court of Appeal shall have the same powers as the single judge.

(4} Subject to Rules of Court made by vittue of subsection (6) below, any party
to an appeal under this section may give evidence before the Court of Appeal
orally ot in writing,

(5) Ou the heating of an appeal under this section the Court of Appeal shall
have power—

(a) to stay any proceedings in any other court until after the appeal is
disposed of;

(b) to confirm, reverse or vary the order complained ofi and

(c) to make such order as to costs as it thirks fit.

(6) Without prejudice (o the penerality of section 84 of the Supreme Court Act
1981, Ruales of Court niay make in relation to Urials satistying specified conditions
special provision as to the practice and procedure to be followed i relation 1o
hearings in camera and appeals front ordes for such hearings and may in particular,
but withonut prejudice to the generality of this subsection, provide that subsection
(4) above shall not liave effect.

(7) In the application of this section to Northern lrefand—
() subsection (2) shall be omitted; and
(b) the reference in subsection (6) to section 84 of the Supreme Court Act
1981 shall be construed as a reference to sections 52 and 55 of the
Judicature (Norther Ireland) Act 1978,
—_—— .
NOTES

Sub-s (1}(aa) was inserted by the Crimninal Procedure and Investigations Act 1996, s 61(6), in
relation to offences committed on or after | April 1997,

Sub-s (1): Court of Appeal. Sce the note (o 5 35 ante,

Leave. The power to peant leave miay be excreisei by 1 single judge in the same mannet as it iy
be excrciscd by the Comt of Appeal; see the Criminal Ap’u-.n Act 1968, £ 31021 ante (i of (e
Criminal Appeal (Noxthern Telund) Act 1980, s 45(3A), Vol 31, Northerr Trolandt (Pey.

Suls-s (4): Writing. Sce the note " Written to s 71 ante.

Contempt of Court Act T98Y, s 4, 11, See Vol 11, title Contempt of Court,

Critinal Procedure nnd Investipa onst Act 1996, 1 58(7), (). Sce this tide post.

Supreme Court Act 1981, s 84, See Vol 1, titte Courts and Legal Services,

Judicature (Northern Ireland) Act 1978, x5 52, 55. Sce Vol 31, title Northern Iveland (Pt 2).

Rules of coure. For e meaning of "rules of court”, sce the Intorpretation Act 1978, s 5, 8ch 1,
Vol 41, title Statutes. )

For rules of court made by vistue of sub-s (6) above, see the Criminal Appeal Rules 1968, §1
196871262, rr 16A, 161, as insested by SI 198971102, aud the Crown Court Rules 1982, 51
1982/1109, £ 24A, as inserted by SI 198971103,

Up £ 1 March 1997 1o thles of court biad been made by virtue of sub-s (2) sbove.
-

¥ fon of indecent photagraph of child
160 Sunmmary offence of possession of indecent photograph of child

(1) 1tis an offence for a person to have any indecent photograph [or pseudo-
photogeaph] of a child . . . in his possession.

(2) Where a person is charged with ain offence under subsection (1) above, it
shall be a defence for him w prove—
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() that he had 3 legitimate reason for having the photograph [or pseudo-
photograph} in his possession; or

{b) that he had not himself seen the photograph [or pseudo-photograph)
and did not know, nox had any cause to suspect, it to be indecent; or

() that the Ihotograph [or pscudo—photngraph] was sent to him without

any prior request made by him or on his behalfand that he did not keep
itfor an unreasonable time,

(3) A person shall be ligble o1 summary conviction of an offence under this
section to fimprisonment for 3 teun not exceeding six mantls or| 4 fine not
exceeding level 5 on the standard seale|, or both],

(1) Sections 13, 2(3), 3 and 7 of the Protection of Children Act 1978 shall

have eflect as if My reference in them to that Act included a reference to this
section.

(5)

———
NOTES

The words in square brackets in suly-ss (1), @@, (b}, () and in both pairs of square brackets in
sub-s (3) were inserted, and the words omitted from sub.s (1) and the whole of sub-s (5) were
rengated. by the Crimina! Justice and Public Qrder At 1994, 5 84(4)(a), (1), 86(1), 168(3), Sch 11,

Sub-s (1}: Persan, Sce the nate to s 74 ante. As to offences by corporations, see the Protection of
Children ACC1978,5 3 ante, 26 applied by sub-s (4) above,

Indecent phatagraph; pseado-pliotograph, See the note ta the Pratection of Children Act
1978, s 1 ante (ihe peovisions of ss 2(3) and 2 of that Act there cited are applicd by sub.s (4) above).

Sub-s (3): Swimmary conviction, See the note to s 93A ante,

Standard scale. Sce the note to s 39 ante.

Protection of Children Act 1978, 33 1(3), 2(3), 3, 7. See this title ante,
—_—

V61167 (S 161 applics 1o Scotland only; s 162 inserts the Video Recordings Act 1984,
s A6, Vol 45, ite Theatres and Otlyer Places of Entertainment; 5 163 adds the
Theft Aer 1968, s 28(2) ante; s 164(1), (2} insent the Justices of the Peace Act 1979,
53 244, 248, Vol 27, 'tide Magistrates; ss 164(3), 165 repealed by the Police and
AMavistrates’ Cort At 1994, 5 93, Sehy 9, P ;s 166 amends the Prosecution of Offesces
A 1985, 55 14, 19 ange (with effect fiom 1 October 1986), and the Crimtinal Justice Aet
1987, Sci 1, para 8 ante; fors 167, see Vol 34, title Prisons.)

PART X1t
GENERAL AND SUPPLEMENTARY
Y68 (See Vol 17, e Evidence.) ’

169 Pinancial provision
There shall be paid out ofmoney provided by Parliament——

(") any expenses incurred under this Act by a2 Minister of the Crown; and
(B) any increase attributable to the provisions of this Act jn the sums payable
out of such money under any other Act.

170 Minor and consequential armendments and repeals

(1) "The enacunents mentioned iu Schedule 15 to this Act shall have effect with
the amendments dyere specitied (being minor amendments and amendments
cansequential on the foregoing provisions of this Act).

(2) The enactments mentioned in Schedule 16 to this Act (which include

CRIMINAL JUSTICE ACT 1988 s 171109
\\

chactments already obsolete ar tanecessary) are repealed to the extent specified in
the third colunm of that Schedule byt stbject to the Notes at the end of the
Schedule.

_—_—
NOTE

Commencenent. Syl_s; (1) and (2) above came into force on the passing of this Act on 29 July
1988 5o far as they relate to the enactraents specified jn g 171(5) post, and those subsections came jnta
force on 29 Scpteniber 1988 so far 45 thcy relate to the cractinents specified in's 171(G) post. As to the

commencement of the remaining amendnents i) repeals made by Schis 15 and 16 post, sec s 17101)
post and the note “Orders uniler Wis section” theretq.

—_—
171 Conmnencement

(1) Subject to the following provisigns of this section, this Act shall come inta
force on such day as the Secretary of State may by order made by statutory
instrunient appoint and different days may be appointed in pursuance of this
subsection for different provisions or different purposes of the same provision,

(2) An order under this section may niake such transitional provision as appears
to the Secretary of State to be hecessary or expedient in connection with any
provision thereby brought into force . . |

(NI

(5) The following provisions shall come into force on the day this Act is
passed-—
section 66;
section 67;
section 103(1), so far as it relates—

@ to the addition of two subsections at the end of section § of (he
Drug Trafticking Offences Act 1986;
(b) to the insertion ofa new. subscction in section 24 of that Act; and
(¢) to the substitution of two new sections for section 26 of that Act;
", section 129; .

section 132, so far 4s it relates to the Local Government Finance Act 1982;

section 141;

section 142;

section 143;

section 144;

section 149;

section 166;

section 167;

scction 168;

section 169;

subsection (1) of section 170, so far as relating to the following—

section 112A(1) of the Land Registration Act 1925;

the extension of references in the Children and Young Persons Act 1933
to the offences mentioned in Schedule 1 to that Act 50 as to include
offences under Part [ of the Child Abduction Act 1984;

the Visiting Forces Agt 1952;

section 67(6} of the Criminaj Justice Act 1967;

section 29 of the Children and Young Persons Act 1969;

section 6(1) of the Juries Act 1974,

sections 171 and 368 of and Schedule 1 to the Criminal Procedure
(Scotland) Act 1975;

the Child Cave Act 1980;

sections 37 and 133 of the Magistrates” Courts Act 1980;
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(2) Every one commits an offence who Knowingly,
without lawiful justification or excuse,

(a) sells, exposes to public view or has in his
possession for such a purpose any obsceng written
matter, picture, model, phonograph record or other
thing whatever;

(b) publicly exhibits a disgusting object or an ingecent
show;

{c) offers to sell, advertises or publishes an
advertisement of, or has for sale or disposal, any
means, instructions, medicine, drug or article intended
or represented as a method of causing abortion or
miscarriage; or

(d) advertises or publishes an advertisement of any
means, instructions, medicine, drug or article intended
or represented as a method for restoring sexual virility
or curing venereal diseases or diseases of the
generative organs,

(3) No person shall be convicted of an offence under
this section if the public good was served by the acts that
are alleged to constitute the offence and if the acts
alleged did not extend beyond what served the public
good.

{4) For the purposes of this section, it is a question of
law whether an act'served the public good and whether
there is evidence that the act alleged went beyond what
served the public good, but it is a question of fact whether
the acts did or did not extend beyond what served the
public good.

(5) For the purposes of this section, the motives of an
accused are irrelevant.

(6) [Repealed, 1993, c. 48, s. 1]

(7) In this section, "crime comic" means a magazine,
periodical or book that exclusively or substantially
comprises matter depicting pictorially

(a) the commission of crimes, real or fictitious; or

(b) events connected with the commission of crimes,
real or fictitious, whether occurring before or after the -
commission of the crime.

(8) For the purposes of this Act, any pubfication a
dominant characteristic of which is the undue exploitation
of sex, or of sex and any one or more of the following
subjects, namely, crime, horror, cruelty and violence, shall
be deemed fo be obscene.

R.S., 1985, ¢. C-46, s. 163; 1983, c. 46, 5. 1.

183.1 (1) In this section, "child pornography" means
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(a) a photographic, film, video or other visual
representation, whether or not it was made by
electronic or mechanical means,

(i) that shows a person who is or is depicted as
being under the age of eighteen years and is
engaged in or is depicted as engaged in explicit
sexual activity, or

(i) the dominant characteristic of which is the
depiction, for a sexual purpose, of a sexual organ or
the anal region of a person under the age of
eighteen years; or

(b) any written material or visual representation that
advocates or counsels sexual activity with a person
under the age of eighteen years that would be an
offence under this Act.

(2) Every person who makes, prints, publishes or
possesses for the purpose of publication any child
pornography is guilty of

(a) an indictable offence and liable to imprisonment for
a term not exceeding ten years; or

(b) an offence punishable on summary conviction.

(3) Every person who imports, distributes, sells or
possesses for the purpose of distribution or sale any child
pornography is guilty of

(a) an indictable offence and liable to imprisonment for
a term not exceeding ten years; or

(b) an offence punishable on summary conviction.

(4) Every person who possesses any child
pornography is guilty of

(a) an indictable offence and liable to imprisonment for
2 term not exceeding five years; or

(b) an offence punishable on simmary conviction.

(5) It is not a defence to a charge under subsection (2)
in respect of a visual representation that the accused
believed that a person shown in the representation that is
alleged to constitute child pornography was or was ’
depicted as being eighteen years of age or more unless
the accused took all reasonable steps to ascertain the
age of that person and took all reasonable steps to
ensure that, where the person was eighteen years of age
or more, the representation did not depict that person as
being under the age of eighteen years.

{6) Where the accused is charged with an ofience
under subsection (2), (3) or (4), the court shall find the
accused not guilty if the representation or written material
that is alleged to constitute child pornography hes artistic
merit or an educational, scientific or medical purpose.

T
o0
un_l
S

i

e
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(7) Subsections 163(3) to (5) apply, with such
modifications as the circumstances require, with respect
to an offence under subsection (2), (3) or (4).

1993, ¢. 46, 5. 2.

164. (1) A judge who is satisfied by information on
oath that there are reasonable grounds for believing that

(a) any publication, copies of which are kept for sale or
distribution in premises within the jurisdiction of the
court, is obscene or a crime comic, within the meaning
of section 163, or

(b) any representation or written material, copies of
which are kept in premises within the jurisdiction of the
court, is child pornography within the meaning of
section 163.1,

may issue a warrant authorizing seizure of the copies.

(2) Within seven days of the issue of 2 warrant under
subsection (1), the judge shall issue a summons to the
occupier of the premises requiring him to appear before
the court and show cause why the matter seized should
not be forfeited to Her Majesty.

(3) The owner and the maker of the matter seized
under subsection (1), and alleged to be obscene, a crime
comic or child pornegraphy, may appear and be
represented in the proceedings in order to oppose the
making of an order for the forfeiture of the matter.

(4) If the court is satisfied that the publication,
representation or written material referred to in subsection
(1) is obscene, a crime comic or child pornography, it
shall make an order declaring the matter forfeited to Her
Majesty in right of the province in which the proceedings
take place, for disposal as the Attorney General may
direct.

(5) If the court is not satisfied that the publication,
representation or written material referred to in subsection
(1) is obscene, a crime comic or child pornography, it
shall order thaTthe matter be restored to the person from
whom it was seized forthwith after the time for final appeal
has expired.

(6} An appeal lies from an order made under
subsection (4) or (5) by any person who appeared in the
proceedings

(&) on any ground of appeal that involves a question of
faw alone,

(b} on any ground of appeal that invalves a question of
fact alone, or

(c) on any ground of appeal that involves a question of
mixed law and fact,

as if it were an appeal against conviction or against a

[N

i}
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judgment or verdict of acquittal, 2s the case may be, on a
question of law alone under Part XX| and sections 673 to
696 apgly with such modifications as the circumstances
require.

(7) Where an order has been made under this section
by & judge in a province with respect to one or more
copies of a publication, representation or written material,
no proceedings shall be instituted or continued in that
province under section 163 or 163.1 with respect to these
or other copies of the same publication, representation or
written material without the consent of the Attorney
General.

(8) In this section,

"court” means

(a) in the Province of Quebec, the Court of Quebec,
the municipal court of Montreal and the municipal
court of Quebec,

(a.1) in the Province of Ontario, the Superior Court
of Justice, -

(b) in the Provinces of New Brunswick, Manitoba,
Saskatchewan and Alberta, the Court of Queen's
Bench,

(c) in the Provinces of Prince Edward Island and
Newfoundiand, the Trial Division of the Supreme
Court,

(c.1) [Repealed, 1992, ¢c. 51, s. 34)

(d) in the Provinces of Nova Scotia and British
Columbia, the Yukon Territory and the Northwest
Territories, the Supreme Court, and

(e} in Nunavut, the Nunavut Court of Justice;

“crime comic” has the same meaning as in section 163;

"judge" means a judge of a court.

R.S., 1985, c. C-46, s. 164; R.S., 1985, c. 27 (2nd Supp.),
s. 10, c. 40 (4th Supp.), s. 2; 1990, c. 16, s. 3,c.17,8.9;
1992,c.1,s.58,¢. 51, s. 34; 1993, c. 46, 5. 3; 1997, ¢c. ~
18, 5.5, 1998, ¢. 30, s. 14; 1999, ¢. 3, 5. 27.

165. Every one commits an offence who refuses to sell
or supply to any other person copies of any publication for
the reason only that the other person refuses to purchase
or acquire from him copies of any other publication that
the other person is apprehensive may be obscene or a
crime comic.

RS., ¢.C-34,s. 161.

166. [Repealed, 1994, c. 44, 5. 9]
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167. (1) Every one commits an offence who, being the
lessee, manager, egent or person in charge of a theatre,
presgnts or gives or allows to be presented or given
therein an immoral, indecent or obscene performance,
entertainment or representation.

(2) Every one commits an offence who takes part or
appears as an actor, a performer or an assistant in any
Capacity, in an immoral, indecent or obscene
performance, entertainment or representation in a theatre.

RS, c.C-34,s. 163.

168. (1) Every one commits an offence who makes
use of the mails for the purpose of transmitting or
delivering anything that is obscene, indecent, immoral or
scurrilous.

(2) Subsection (1) does not apply to 2 person who

(a) prints or publishes any matter for use in connection
with any judicial proceedings or communicates it to
persons who are concerned in the proceedings;

(b) prints or publishes a notice or report under the
direction of a court; or

{c) prints or publishes any matter

(i) in a volume or part of a genuine series of law
reports that does not form part of any other
publication and consists solely of reports of
proceedings in courts of law, or

(i) in & publication of a technical character that is
intended, in good faith, for circulation among
members of the legal or medical profession.

R.S., 1985, ¢. C46, s. 168: 1999, ¢. 5,5. 2.

169. Every one who commits an offence under section
163, 165, 167 or 168 is guilty of

(a) an indictable offence and is liable to imprisonment
for a term not exceeding two years; or

(b) an offence punishable on summary conviction.

R.S., 1985, c. C46, s, 169; 1999, c. 5, 5. 3.

170. Every parent or guardian of a person under the
age of eighteen years who procures that person for the
purpose of engaging in any sexual activity prohibited by
this Act with a person other thari the parent or guardian is
guilty of an indictable offence and liable to imprisonment
for 2 term not exceeding five years, if the person procured
for that purpose is under the age of fourtezn years, or to
imprisonment for a term not exceeding two years if the
person so procured is fourteen years of age or more but
under the age of eighteen years.
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R.8., 1985, c. C-486, s. 170; R.S., 1985, ¢. 19 (3rd Supp.),
s. 5.

171. Every owner, occupier or manager of premises or
other person who has control of premises or assists in the
management or control of premises who knowingly
permits & person under the age of eighteen years to
resort to or to be in or on the premises for the purpose of
engaging in any sexual activity prohibited by this Act is
guilty of an indictable offence and liable fo imprisonment
for a term not exceeding five years, if the nerson in
guestion is under the age of fourteen years, or to
imprisonment for a term not exceeding two years if the
person in question is fourteen years of age or more but
under the age of eighteen years.

R.S.,1985,¢.C-48,5 171; RS, 1985, ¢. 19 (3rd Supp.),
s. 5.

Cenupting shildren 172, (1) Every one who, in the home of & child,
participates in adultery or sexual immorality or indulges in
habitual drunkenness or any other form of vice, and
thereby endangers the morals of the child or renders the
home an unfit place for the chiid to be in, is guilty of an
indictable offence and liable to imprisonment for a term
not exceeding two years.

(2) [Repealed, R.S., 1985, c. 19 (3rd Supp.}, 5. 6]

Definttion of "chilg" (3) For the purposes of this section, "child" means a
person who is or appears to be under the age of eighteen
years.

Who may institute i

ke Ak (4) No proceedings shall be commenced under

subsection (1) without the consent of the Attorney
General, unless they are instituted by or at the instance of
a recognized society for the protection of children or by an
officer of a juvenile court.

R.S., 1985, ¢. C-46, 5. 172; R.S., 1985, c. 19 (3rd Supp.),
s. 6.

Disorderly Conduct
Indecent acts 173. (1) Every one who wilfully does an indecent ACtammm e

(a) in a public place in the presence of one or more
persons, or

(b)in any place, with intent thereby to insult or offend
any person,

is guilty of an offence punishable on summary conviction.

Exposure (2) Every person who, in any place, for z sexual
purpose, exposes his or her genital organs to a person

who is under the age of fourteen years is guilty of an
offence punishable on summary conviction.

R.S., 1985, ¢. C-48, s. 173; R.S., 1985, c. 19 (3rd Supp.),
s. 7.
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(8) ''child pornography'' means any visual depiction, including
any photograph, film, video, picture, or compdter or
computer-generated image or picture, whether made or produced by
electronic, mec hanlcal or other means, of sexually explicit
conduct, where -
the production of such visual depiction involves the use
0T engaging in sexually explicit conduct;
such visual depiction is, or appears to be, of a minor

in sexually explicit conduct;
h visuzl depiction has been created,
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CRIMES ACT 1900 - SECT 578B

578B Possession of child pornography

(1) In this section:

child pornography means a film, publication or computer game classified RC, or
an unclassified film, publication or computer game that would, if classified,
be classified RC, on the basis that it describes or depicts, in a way that is
likely to cause offence to a reasonable adult. a person (whether or not
engaged in sexual activity) who is a child under 16 or who looks like a child
under 16.

Classification Board means the Classification Board established under the
Commonwealth Act.

classified means classified under the Commonwealth Act.

Commonwealth Act means the Classification (Publications, Films and Computer
Games) Act 1995 of the Commonwealth.

computer game, film and publication each have the same meanings, respectively,
as in the Commonwealth Act. i

law enforcement agency has the same meaning as in section 13 of the

Criminal Records Act 1991, and includes a person or body prescribed by the
regulations for the purpose of this definition.

(2) A person who has in his or her possession any child pornography is guilty
of an offence. o
Maximum penalty: 100 penalty units or imprisonment for 2 years (or both).

(3) Nothing in this section makes it an offence

(a) for any member or officer of a law enforcement agency to have any
child pornography in his or her possession in the exercise or
performance of a power, function or duty conferred or imposed on the
member or officer by or under any Act or law, or

(b) for any person to have any child pornography in his or her possession
in the exercise or performance of a power, function or duty relating
to the classification of such material conferred or imposed on the
person by or under any Act or law, or

(c) for a person to have in his or her possession any film, publication or
computer game that is classified other than as RC.

(4) Proceedings for an offence under this section:

(a) are not to be commenced later than 2 years after the date of the
alleged offence, and

(b) in the case of a film, publication or computer game that is
unclassified at the time of the alleged offence, are not to be
commenced until the film, publication or computer game concerned has
been classified, and

(c) are 1o be dealt with summarily before a Local Court constituted by a
Magistrate sitting alone.

(4A) However, subsection (4) (b) does not prevent a person being arrested for,

httn/fwww anctlii edn a/anflacicncurlnamend  antina 1 AAON 2 ETOL Taeent
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« CRIMES ACT 1900 - SECT 578B 578B Possession of child pornography 2

1 barged with, an alleged offence against this section before the film,
#de .cation or computer game concerned has been classified.

y
A

(5) It is a defence to a prosecution under this section to prove:

(a) that the defendant did not know, or could not reasonably be expected
to have known, that the film, publication or computer game concerned
s or contains pornographic material involving a child under 16, or

(b) that the person depicted in the material was of or above the age of 16
at the time when the film, computer game or publication was made,
taken, produced or published.

(6) In any proceedings under this section, a certificate issued under

section 87 of the Commonwealth Act signed (or purporting to be signed) by the
Director of the Classification Board (or by the Deputy Director of the
Classification Board) and stating that the film, publication or computer game
concerned 15 classified RC on the basis that it describes or depicts, in a way
that is likely to cause offence to a reasonable adult, a person (whether or
not engaged in sexual activity) who is a child under 16 or who looks like a
child under 16 is prima facie evidence of the matter stated in the
certificate,

(7) A court that convicts a person of an offence under this section may order
that any child pornography in respect of which the offence was committed is to
be destroyed or otherwise disposed of as the court thinks fit. -
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CRIMES ACT 1900 - SECT 578C

578C Publishing child pornography and indecent articles

(1) In this section:
article includes any thing:

(a) that contains or embodies matter to be read or looked at, or
(b) that is to be looked at, or
(c) that is a record, or

(d) that can be used, either alone or as one of a set, for the production
or manufacture of any thing referred 1o in paragraphs (a), (b) or (c),
but it does not include:

(e) any film that is classified (other than as RC or X) under thé
Commonwealth Act, or

(f) any publication that is classified Unrestricted, Category 1 restricted
or Category 2 restricted under the Commonwealth Act, or

(g) any computer game that is classified (other than as RC) under the
Commonwealth Act, or

(h) any film, publication or computer game that is the subject of an
exemption under Division 3 of Part 6 of the Classification
(Publications, Films and Computer Games) Enforcement Act 1995.

child pornography has the same meaning as it has in section S78B.

Commonweal th Act means the Classification (Publications, Films and Computer
Games) Act 1995 of the Commonwealth.

computer game, film and publication each have the same meanings, respectively,
as in the Commonwealth Act.

publish includes:

(a) distribute, disseminate, circulate, deliver, exhibit, lend for gain,
exchange, barter, sell, offer for sale, let on hire or offer to let on
hire, or

(b) have in possession or custody, or under control, for the purpose of
doing an act referred to in paragraph (a), or

(c) print, photograph or make in any other manner (whether of the same or
of a different kind or nature) for the purpose of doing such an act.
record means a gramophone record or a wire or tape, or a film, and any other
thing of the same or of a different kind or nature, on which is recorded a
sound or picture and from which, with the aid of a suitable apparatus, the
sound or picture can be produced (whether or not it is in a distorted or
altered form).

(2) A person who publishes an indecent article (other than an indecent article
that is child pornography) is guilty of an offence.

Maximum penalty: in the case of an individual 100 penalty units or
imprisonment for 12 months (or both), and in the case of a corporation 200
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zn“lly units.

(2A) A person who publishes an indecent article that is child pornography is
guilty of an offence.

Maximum penalty: in the case of an individual 1,000 penalty units or
imprisonment for 5 years (or both), or in the case of a corporation 2,000
penalty units.

(2B) A court that convicts a person of an offence under subsection (2A) may
order forfeiture to the Crown of any computer used to publish the child
pornography.

(2C) On the making of an order under subsection (2B) the computer becomes the
property of the Crown.

(3) Nothing in this section makes it an offence for:

(a) a person to publish an indecent article for the purposes of an
application for classification under the Commonwealth Act,

(b) for any member or officer of a law enforcement agency {(within the
meaning of the Criminal Records Act 1991) to publish an indecent
article in the exercise or performance of a power, function or duty
conferred or imposed on the member or officer by or under any Act or
law.

(4) For the purposes of this section, an article may be indecent even though
part of it is not indecent.

(5) Proceedings for an offence under subsection (2) are to be dealt with
summarily before a Local Court constituted by a Magistrate sitiing alone.

(5A) Proceedings for an offence under subsection (2A) are not to be commenced
later than 2 years after the date of the alleged offence.

(6) In any proceedings for an offence under this section in which indecency is
in issue, the opinion of an expert as to whether or not am article has any
merit in the field of literature, art, medicine or science (and if so, the
nature and extent of that merit) is admissible as evidence.

(7) If a corporation contravenes, whether by act or omission, another
provision of this section, each person who is a director of the corporation or
who is concerned in the management of the corporation is taken to have
contravened the provision if the person knowingly authorised or permitted the
contravention.

(8) A person may be proceeded against and convicted under a provision pursuant
to subsection (7) whether or not the corporation has been proceeded against or
been convicted under that provision.

(9) Nothing in subsection (7) or (8) affects any liability imposed on a
corporation for an offence committed by the corporation under a provision of
this section.
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Comparison of Penalty Level
in the Proposed Prevention of Child Pornography Bill
with Overseas L egislation

Annex 3

Offence Hong Kong (proposed) Australia Canada UK us
NSW CrimesAct Criminal Code Protection of U.S. Code, Title 18. Part 1,
1900 No.40 Children Act 1978 Chap. 10, s.2252A,
Max. Fine M ax. M ax. M ax. M ax. M ax. M ax. M ax. M ax. M ax.
(HK$) | Imprisonment Fine I mprisonment Fine I mprisonment Fine I mprisonment Fine I mprisonment
* Printing, $2,000,000 8 years 1,000 5years Fine not 10years |Max. level 10years® |Max. level 15 years
making, penalty specified not not
producing, or (aso units for (aso specified  |(aso specified  |(5to 30 years
importing punishable on |individual punishable on punishable on for 2" offence)
summary and 2,000 summary summary
conviction) penalty conviction) conviction)
units for
corporate’
Publishing $2,000,000 8 years 1,000 5years Fine not 10years |Max. level 10years® |Max. level 15 years
penalty specified not not
(aso units for (aso specified  |(also specified  |(5to 30 years
punishable on |individual punishable on punishable on for 2" offence)
summary and 2,000 summary summary
conviction) penalty conviction) conviction)
units for
corporate®




Offence Hong Kong (proposed) Australia Canada UK us
NSW Crimes Act Criminal Code Protection of U.S. Code, Title 18. Part 1,
1900 No.40 Children Act 1978 Chap. 10, s.2252A,
Max. Fine M ax. M ax. M ax. M ax. M ax. M ax. M ax. M ax. M ax.
(HK$) | Imprisonment Fine I mprisonment Fine I mprisonment Fine I mprisonment Fine I mprisonment
Possession $1,000,000 5years Possess for publication Possess for publication Possess for publication Possess for publication
(including
possession for (aso 1,000 5years Fine not 10 years Max. level 10 years’ Max. level 15 years
publication + punishable on |penalty specified  (aso not (dso not (5to 30 years
mere summary units for punishableon |specified  punishableon |specified  for 2 offence)
pOSSEssion) conviction) individual summary summary
and 2,000 conviction) conviction)
penalty
units for
corporate™
Mere possession Mere possession Mere possession Mere possession
100 2 years Fine not 5years Max. level 5years’ Max. level 5 years
penalty specified  (dso not not (2to 10 years
units punishable on |specified specified  for 2™ offence)
summary

conviction)




Offence Hong Kong (proposed) Australia Canada UK us
NSW Crimes Act Criminal Code Protection of U.S. Code, Title 18. Part 1,
1900 No.40 Children Act 1978 Chap. 10, s.2252A,
Max. Fine M ax. M ax. M ax. M ax. M ax. M ax. M ax. M ax. M ax.
(HK$) | Imprisonment Fine I mprisonment Fine I mprisonment Fine I mprisonment Fine I mprisonment
Advertisement |$2,000,000 8 years Offence not provided for Offence not provided for |Max. level 10years®” |Max. level | 10to 20 years
not not

(aso specified  |(also specified  |(15to 30 years
punishable on punishable on for 2™ offence;
summary summary 30 yearsto life

conviction) conviction) imprisonment

for 3 offence)
Use, $3,000,000 10years  |Fine not 7 years Fine not Syears No specific offence for this |Max. level | 10to 20 years

procurement or specified  |(if child under |specified  [(if child under |item but covered by sexual |not

offer of the age of 14); age of 14) offences against children specified  |(15to 30 years
children for 5years for 2™ offence;
making child (if child 2 years 30 yearsto life

pornography between the age (if child imprisonment
of 14-18) between the age for 3 offence)

of 14-18)

These offences are provided for in the proposed Prevention of Child Pornography Bill. They, however, may appear in dightly different forms or wording in

overseas legidation and comparison is drawn here for broadly similar offences in overseas legidation.

1 penaty unit = A$110 : See NSW Crimes (Sentencing Procedure) Act 1999, s.17

Besides, they may not all appear in overseas legidation.

The existing penalty levels were recently raised under section 41(3) of the Criminal Justice and Court Services Act 2000 which came into force on 11 January 2001.




