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(Attn : Mr Johann Wong, Principal Assistant Secretary)

Dear Mr Wong,

United Nations (Anti-Terrorism Measures) Bill

With reference to your reply dated 16 May 2002, | write to
seek further clarifications of the following :

Long title

The two papers submitted by the Administration for the joint meeting of
the LegCo Panels on Security and Administration of Justice and Legal
Services describe the existing measures to combat terrorism and terrorist
financing giving effect to United Nations Security Council Resolution
(UNSCR) 1267 and 1333. Please confirm that there are existing
measures that implements UNSCR 1373.

Clause 2 I nterpretation

"funds", " property"

The term "funds" is defined in the United Kingdom Terrorism (United
Nations Measures) Order 2001 (as amended by The Al-Qa‘'ida and Taliban
(United Nations Measures) Order 2002) to "mean financial assets,
economic benefits and economic resources of any kind, including (but not
related to) ...". The Bill ignores the first part of this definition and
adopts only the remaining part. In setting out a separate definition for
"property” in the Bill, "financial assets" and "economic resources" are,



according to your interpretation, property which cannot be described as
"funds", such as real property. Since the Bill proposes different
mechanisms for freezing of funds and property, please clarify the
distinction between "funds" and "property". Why does the
Administration prefer the question of scope to be decided by the court?

"terrorist act"”

In asking why the test in paragraph (a)(i)(E) and (F) is different from the
test for other actions, my focus is on the distinction between "an action
that is designed" and the results of an action. Would an action that
seriously interferes with or disrupts an electronic system, or an essential
service, facility or system but not so designed be excluded by the
definition? And would an action so designed but does not result in the
interference or disruption be caught by the definition?

The Administration have commented, at the Bills Committee meeting as
well as in your paper no. CB(2)2125/01-02(04), that unlawful act will not
be caught by the Bill unless all three criteria are met. Would the
Administration consider adding a clause similar to section 83.01(1.1) of
the Canadian Anti-terrorism Act (see attached) to provide that the
expression of a political, religious or ideological cause does not come
within the definition of "terrorist act" unless it constitutes the use or
threat of action that satisfies the criteria in that definition?

"terrorist associate"

It is not clear from the Bill whether a person designated by the Committee
of the United Nations Security Council is aterrorist associate by virtue of
the definition of the term. Please clarify whether the Chief Executive
needs to specify those persons under Clause 4. Why does the
Administration regard those persons as "terrorist associates" instead of
"terrorists"?

Clause 3 Application of certain provisions outside HKSAR
Clause 14 Offences

Clause 14(11) provides that summary proceedings may be commenced at
any time not later than 12 months from the date on which the person
charged first enters the HKSAR after committing the offence. It is
stated in your reply that the definition of "person” in Cap. 1 applies.
Please explain how the provision would be enforced on a body outside
HKSAR but incorporated or constituted under the law of the HKSAR. It
is stated in your reply to Clause 14 that the concept of entry into the
HKSAR does not apply to a body corporate.

Clause 4 Specification of persons and property as terrorists, terrorist
associates or terrorist property

Please specify the factors that the Chief Executive would take into
consideration before making a specification under Clause 4.
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Please explain why a longer time would be required for completion of the
legislative process if the notices are made subsidiary legislation. Under
section 28 of the Interpretation and General Clauses Ordinance (Cap. 1),
subsidiary legislation may come into operation on the day on which it is
published in the Gazette.

The Administration has indicated that the presumption in Clause 4(5)
does not apply if there is an appeal pursuant to Clause 16. Please
clarify under which provision would the presumption cease to apply.
Clause 16(3)(a) only prohibits the presumption from being applicable to
the proceedings. Does the Administration regard an application to the
court as evidence to the contrary under Clause 4(5)?

Please consider clarifying the intent that the notice in the Gazette under
Clause 4(6) is subsidiary legislation by either (a) redrafting the phrase
"by notice in the Gazette" in Clause 4(6), or (b) including it in the
avoidance of doubt provision in Clause 4(4).

Please consider amending Clause 4(8) to reflect the policy intent that the
Clause would operate only when new evidence is available or where there
Is material change in the circumstance since the application.

Clause 5 Freezing of Funds

Clause 5 empowers the Secretary of Security to specify, by notice in
writing, the funds that she has reasonable grounds to suspect are terrorist
property and direct that such funds not be made available except under
the authority of a licence. Please clarify how the Secretary would
exercise the power under Clause 5, in particular, whether the Secretary
would adopt the UK approach of listing the names of persons under The
Terrorism (United Nations Measures) Order 2001.

Please consider amending Clause 5(4)(a) to reflect the policy intent that
the Clause would operate only when new evidence is available or where
there is material change in the circumstance since the application.

Clause 11 Disclosure of knowledge or suspicion that property is
terrorist property

Your reply indicated that the obligation imposed by Clause 11 is
consistent with section 25A of the Organized and Serious Crimes
Ordinance and section 25A of the Drug Trafficking (Recovery of
Proceeds) Ordinance ("existing provisions"). | suppose that you are
referring to the obligation being imposed on any person vis-a-vis
financial institutions or other businesses or entities subject to anti-money
laundering obligations.

I note that Clause 11 follows the amendments proposed to the existing
provisions under the Drug Trafficking and Organized Crime (Amendment)
Bill 2000. Please justify why the Administration prefers the test of
"knowing or having reasonable grounds to suspect” to "knowing or
suspecting".



Clause 14 Offences

There is no dispute that in the absence of Clause 14(10), section 101E of
the Criminal Procedure Ordinance (Cap. 221) would apply. The
difference between the two provisions is that an officer of a body
corporate would be personally liable under Clause 14(10) if the offence
committed by the body corporate is proved to be attributable to any
neglect on his part. Please justify why thisis necessary.

Clause 16 Applications to Court of First Instance

The revised Chinese version of the last sentence in Clause 16(2)(a) isin
order. Please consider whether the second sentence should also be revised
by adding "H ff1" before " A ".

Please explain how an applicant can satisfy the Court that the
Administration had not and does not continue to have reasonable grounds
to believe that he is aterrorist or terrorist associate or that the property is
terrorist property.

Yours sincerely,

(Bernice Wong)
Assistant Legal Adviser

Enc

c.c. Narcotics Division (Attn : Ms Judy Maguire, Legal Consultant)

D of J (Attn : Mr Geoffrey Fox, SALD)
(Attn : Mr Lawrence Peng, SGC)
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PART II.1
TERRORISM

Interpretation
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PARTIEIL.1
TERRORISME

Définitions et interprération

83.01 (1) The following definitions apply in 83.01 (1} Les définitions qui suivent s"ap-
this Part. pliquent & la présente partie.

“Capadian” means a Canadian citizen or a2  « activité terroriste »

permanent resident, within the meaning of
subsection 2(1) of the fmumigration Act, or
2 body corporate incorporated or continued
under the laws of Canada or a province.

“entity” means 3 persom, group, trust, partnes-
ship or fund or an unincorporated associa-
tion or organization.

“listed enrity”” means an entity on a list estab-
lished by the Govermnor in Council under
section 83.05.

“terrorist activity™ means

(a) an act or omisston that is committed
in or outside Canada and that, if com-
mitted in Canada, is one of the following
offences:

(i) the offences referred to in subsec-
tion 7(2) that implement the Conven-
tion for the Suppression of Uniawful
Seizure of Aireraft, signed at The
Hague on December 16, 1970,

(ii) the offences referred t0 in subsec
tion 7(2) that implement the Conven-
don for the Suppression of Unlawfil
Acts against the Safety of Civil Avi-
arion, signed at Montreal on Septem-
ber 23, 1971,

(tii} the offences referred 1o in subseo-
tion 7(3) that implement the Conyen-
fion on the Frevention and Punishment
of Crimes against Invernationally Pro-
tected Persons, including Diplomatic
Agents, adopted by the Gemeral As-
sembly of the United Nations on
December 14, 1973,

(iv) the offences referred 1o in subsec-
tion 7(3.1) that implement the Interng-
tional Convention against the Tuking
of Hostages, adopted by the General

a) Soit un acte -—action ou omission,
commis¢ at Canada ou 3 [l'étran-
ger — qui, au Canada, constitue une des
infractions suivantes :

(i) les infractions visdes au paragraphe
7(2) et menant en oenvre la Comven-
tion pour la répression de la capture
illicite d'aéronefs, signée a La Haye le
16 décembre 1970,

(i) les infractions visées au paragra-
phe 7(2) er memant en oeuvre la
Convention pour la répression d'actes
illicites dirigés comre la sécurité de
Vaviation civile, signée A Montréal le
23 septembre 1971,

(iii) les infractions visées au parsgre-
phe 7(3) et memant en oeuvre la
Convention sur la prévention et la
répression des infractions contre les
personnes jouissant d'une protection
internationale, y compriv les agenss
diplomatiques, adoptée par 1'Assem-
blée générale des Nations Unies le 14
déeembre 1973,

{iv) les infractions visées au paragra-
phe 7(3.1) et mettant en oeuvrs la
Convention internationale contre la
prise d'orages, adoptée par I'Assemn-

biée géncrale des Nations Unies le 17

décembre 1979,

(v) les infractions visées aux paragra-
phes 7(3.4) ou (3.6) et metant en
oeuvre la Convention sur la protecrion
physique  des matiéres nucléaires,
conclue 3 New York et Vienne le 3
mars 1980,

(vi) les ipfractions visées au paragra-
phe 7(2} et mettant en ceuvre le
Protocole pour lu répression des actey
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Asgsembly of the United Nations on
December 17, 1979,

(v) the offences referred to in subsec-
tion 7(3.4) ar (3.6) that implement the
Convention on the Physical Protection
of Nuclear Material, done at Vienna
and New York on March 3, 1980,

(vi) the offences referred o in subsee-
tion 7(2) thar implement the Protocol
Jor the Suppression of Unlawful Acts of
Violence at Airports Serving Interna-
tional Civil Aviation, supplementary
to the Comvention for the Suppression
of Uniawful Acts against the Safery of
Civil Aviarion, signed at Montreal on
February 24, 1988,

{vil) the offences referred to in subsec-
tion 7(2.1) that implement the Conven-
tion for the Suppression of Unlawful
Acts against the Safety of Maritime
Navigation, done at Rome on March
10, 1988,

(viii} the offences referred to in sub-
section 7(2.1) or (2.2) that implement
the Protocol for the Suppression of
Unlawful Acts against the Safery of
Fixed Platforms Located on the Conti-
nental Shelf, done at Rome on March
10, 1988,

(ix) the offences referred 10 in subsec-
tion 7(3.72) that implement the In-
ternational Convention for the Sup-
pression of [Terrorist Bombings,
adopted by the General Assembly of
the United Nations on December 15,
1997, and

(x) the offences referred o in subsec~
tion 7(3.73) that implement the In-
ternatienal Convention far the Sup-
pression of the Financing of Terrorism,
adopted by the Genera! Assembly of
the United Nations on December 9,
1999, or

(b) an act or omission, in or ouide
Canada,
(i) that is committed

ilicites de violence dans les aéroports
servant & !'avigrion civile internatio-
nale. complémentaire & la Comvention
pour la répression d'actes illicites
dirigés contre la sécurité de ! aviation
civile, signé & Montréal le 24 février
1938,

(vii) les infractions visées au paragra-
phe 7(2.1) et mettant en oceuvre I3
Convention pour Ia répression d'actes
illicites contre la sécurité de la naviga-
tion mariiime, conclue 3 Rome le 10
mars 1988,

(viii) les infractions visées aux
graphes 7(2.1) ou (2.2) et mertant en
vtuvre le Protocole pour la répression
d’actes ilficites contre la séourité des
plates-formes fixes simées sur le pla-
teau continental, canclu 3 Rome le 10
mars [988,

(ix) les infractions visées au pamgma-
phe 7(3.72) et mettant en oceuvre la
Convenrion internationale pour la ré-
pression des attentats terroristes d
l'explosif, sdoptée par 1'Assershlée
générale des Nations Unies le 1S
décembre 1997,

(x) les infractions visées au paragra-
phe 7(3.73) et mettant. en ocuvre Ja
Convention internationale pour la ré-
pression du financement du rervoris-
me, adoptée par I'Assemblée générale
des Nations Unies I¢ 9 décembre 1999;

b) soit un acte—action ou omission,
commise au Canada ou 3 I'étranger :
(i) d'une part, comumis 4 1a fois :
(A) au nom-—exclusivemnent ou
non —d'un but, d'un objectif ou
d'une cause de matre politique,
religieuss ou idéologique,
(B) en wvue—exclusivement ou
non — d'intimider tout ou partie de
la population quant i sa séeurité,
enwre autres sur le plan économique,
ou de conmaindre une personne, un
gouvemnement ou une oganisation
nationale ou internationale i ge-
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(A) in whole or in part for a politicsl,
religious or ideological purpose,
objective or cause, and

(B) in whole or in part with the
intention of intimidating the public,
or 2 segmeqt of the public, with
regard to ite security, including its
economic security, or compelling a
person, a govermnment or a domestic
or an intemational organization to
do or to refrain from doing any act,
whether the public or the person,
govenunent or organization is in-
side or outside Canada, and

(ii) that intentionaily
(A) causes desth or serious bodily

harm to a person by the use of
violence,
(B) endangers 2 person’s life,
(C) causes a serious risk to the
health or safety of the public or any
segment of the public,
(D) canses substantial property
damage, whether to public or pri-
vate property, if causing such dam-
age is likely 1o result In the conduct
or harm referred 1o in any of clauses
(A)to (C), o
(E) causes serious interference with
or serious disruption of an essential
service, facility or system, whether
public or private, other than as a
result of advacacy, protest, dissent
or stoppage of work that is not
intended to result in the conduct or
harm referred to in any of clauges
(A)w0 (C),
and includes a conspiracy, attempt or threat
to commit agy such act or omission, or
being an accessory after the fact or counsel-
ling in relation to any such act or omission,
but, for greater certainty, does not include
&0 act or omission that is committed during
an armed conflict and that, ar the time and
in the place of its commission, is in
accordance with customary international
law or conventional international law sppli-

Anti-terrorism

complir un scte ou & s'en abstenir,
que la personne, la population, le
pouvermement ou 1'organisation soit
ou non au Cansda,
(i) d'auwe part, qui intentionneile-
ment, selon le cas ;
(A) cause des blessures.graves & une
pecsonne ou is morr de celle-ci, par
I'usage de 1a violence,

(8) met en danger la vie d'une
personne,

(C) comptomet gravement la santé
ou la séourité de tout ou partie de Ja
population,

(D) canse des dommages matériels
considérables, que les biens visés
soient publics au privés, dans des
circonstanees telles qu'il est probs-
ble que I'mne des situations rmen-
tionnées aux divisions (A) & (C)en
résultera,
(E) perrurbe gravement ou panalyse
des services, installations ou systh.
mes essentiels, publics ou privés,
sauf dans le cadre de revendica-
tions, de protestations ou de mani-
festations d'un désaccord ou d'un
arrdt de tmvail qui n’onz pas pour
but de provoquer I'une des sima.
tions mentionnées aux divisions (A)
i (C).
Sont visés par la présente définition, relati-
vement 3 un tel acte, lo complot, la
tentative, la menace, la complicité aprés Te
fait et I'encouragement & la perpétration; il
est entendu que sont exclus de la présente
définition ['acte—azaction on  omis.
sion —- ¢ommis au cours d"un conflit armé
et conforme, au moment et au lieu de la
perpétmation, au drmoit international couru-
mier ou ay droit international convention-
nel spplicable au conflit ainsi que les
activités menées par les foroes armées d'un
tat dans l'cxercice de lews fonctions
afficielles, dans 1a mesurs ol ces activités
sont régies par d'autres rigles de droit
international,

49-50 Euz I
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cable o the conflict, or the activities
undertaken by military forces of a state in
the excrcise of their official duties, to the
extent that those activities are govemied by
other rules of intemational law.

“terrorist group” means

(a) an eatity that has a5 one of its purposes
or activities facilirating or carrying out
any terrorist activity, or
(D) alisted entity,

and includes an essociation of such entities.

(1.1) For greater certainty, the expression of
a political, religious or ideological thought,
belief or opinion does not come within
paragraph (&) of the definition “terrorist
activity” in subsection (1) unless it constimuecs
an act or omission that satisfies the criteria of
that paragraph.

(2) For the purposes of this Part, facilitation
shall be construed in accordance with subsec-
tion 83.19(2).

R of Terrorions
83.02 Every ane who, directly or indirectly,
wilfully and withowr lawful justificstion or
excuse, provides or collects property intend-
ing that it be used or knowing that it will be
used, in whola or in part, in order to carry out

(2) an act or omission that constitares an
offence referred to in subparagraphs (a)(i)
to (ix) of the definiion of “terrorist activ-
ity” in subsection 83.01(1), or

(b) any other act or omission intended to
cause death or serious bodily harm w0 2
civilian or to any other person not taking an

ch. 41

« Canadien » Citoyen canadien ou résident
permanent, au sens du paragraphe 2(1) de Ia
Loi sur I'immigration, ou persoqne morale
constituée ou prorogée sous le régime d'une
loi fédérale ou provinciale.

«emité » Personne, groupe, fiducie, société
de personnes ou fonds, ou organisation ou
association non dotée de la persomnalité
morale.

«entité inscrite » Entité inscrite sur la liste
établic par le gouverneur en conseil en verty
de I'article 83.05.

« groupe terroriste »

4) Soit une entité dont 1'un des objets ou
'une des activités est de se livrer A des
activités terroristes ou de les faciliter;
b) soit une entité inscrite.
Est assimilé & un groupe tervoriste un
Broupe ou une association formé de groupes
terroristes au sens de 1a présente définition.

(1.1) I est entendn que I'expression d'une
pensée, d'une croyance ou d'une opinion de
natare politique, religicuse ou idéologique
n'est viste & I'alinéa ) de la définition de
« activite terroriste » au paragraphe (1) que si
elle constime un acte——action ou omis-
sion — répondant aux critires de cet alinéa.

(2) Pour I'application de la présente partie,
faciliter s’interpréte en conformité avec le
paragraphe 83.19(2).

Financement dy terrorisme

§3.02 Est coupable d'un acte crimigel
passible d*un emprisonnement maximal de
dix ans quiconque, directement ou nor, four-
ait ou réunit, délibérément er sans justification
ou excuse légitime, des biens dans P'igtention
de les voir utiliser—ou en sachant qu'ils
seront utilisés w— en tout ou en partie, en vue :

a) d'un acte —action ou omission ~— qui

constitve I"une des infractions prévues aux

sous-alinéas a)(i) & (ix) de la définition de
wactivité  terroriste»  au  paragraphe

83.01(1);

Inrepeéoion



