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Bills Committee on
Evidence (Miscellaneous Amendments) Bill 2002

Response by the Administration to Issues raised by
members at the meeting on 14 February 2003

on Part I of the Bill

During the meeting held on 14 February 2003, Members raised the
following issues in respect of part I of the Bill:

(a) why the age of “a child of the family” to whom the proposed section
57 of the Criminal Procedure Ordinance applied should be set at the
age of under 16 years, and why the new section did not apply to a
person who was over the age of 16 years but not in a position to give
evidence, e.g. mentally incapacitated persons;

(b) more information be provided on the case of Trezesinski v Daire
(1986) 21 A Crim R 247 in south Australia in which the court has
refused to grant exemption to the spouse of the accused from the
obligation to give evidence against the accused; and

(c) the proposed section 57(3) of the Criminal Procedure Ordinance
might not be necessary in view of the proposed section 57A which
provided for the right of the spouse of an accused to apply to the
court for exemption from obligation to give evidence for the
prosecution.

Age of “child of the family” and mentally incapacitated persons

2. Under the proposed section 57(3) of the Criminal Procedure
Ordinance, the husband or wife of an accused shall be compellable to give
evidence for the prosecution or on behalf of a co-accused if the offence charged
involves causing the death of, an assault on, or an injury or threat of injury to, a
child of the family who was at the material time under the age of 16 years or if
the offence is a sexual offence alleged to have been committed in respect of a
child of the family who was at the material time under the age of 16 years.
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3. The Administration, in proposing the new section 57 of the Criminal
Procedure Ordinance, follows the recommendation of the Law Reform
Commission (“LRC”) that the age of “a child of the family” should be set at the
age of under 16 years.  It is considered that a child of the family under the age
of 16 years may have difficulty in giving evidence in court, especially when he
or she is required to testify against a close family member.  The LRC did not
deliberate on why the age of a child of the family should be set at the age of
under 16 years in its report.  However the LRC obviously considered and
followed this aspect of the provisions in the Police and Criminal Evidence Act
1984 of the United Kingdom.  The United Kingdom Act was based on the
recommendations of the United Kingdom Criminal Law Review Committee set
out in its 11th Report on Evidence (General)(HMSO, Cmnd 4991).  In
proposing compelling the spouse of an accused to testify against the accused
for offences of violence or sexual nature towards children under the age of 16
belonging to the same household as the accused, the United Kingdom Criminal
Law Review Committee also held the view that such cases would be harder to
prove in court especially if the child was unable to give evidence.

4.  During the meeting held on 14 February 2003, it was suggested to
the Administration that the proposed section 57(3) should also apply to a
person who was over the age of 16 years but not in a position to give evidence,
e.g. mentally incapacitated persons. The Administration agrees that mentally
incapacitated persons should be covered by the proposed section 57(3) but
considers that they should be limited to a child of the family as defined in the
Bill.

5. The scope of the compellable offences in the proposed section 57(3)
is confined to offences inflicting physical violence on the spouse of the accused
or a child of the family under the age of 16 years or to sexual offences against a
child of the family under the age of 16.  The proposal in section 57(3) follows
the recommendation of the LRC which considers that the rationale for
compelling the spouse of the accused to give evidence for the prosecution, i.e.,
to protect the immediate family members of the accused from physical violence
and sexual abuse, is consistent with the concept of upholding the institution of
marriage.  While the Administration agrees to cover mentally incapacitated
persons under the proposed section 57(3), it is considered that the rationale
outlined above should be adhered to since the same is supported by the LRC
and also by most of the submissions from those who responded to the public
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consultation on the proposal to implement the recommendations of the LRC.
The Administration therefore proposes that the scope of the compellable
offences under the new section 57(3) may be extended to cover also a child of
the family who is mentally incapacitated, regardless of his or her age, rather
than all mentally incapacitated persons.

The case of Trezesinski v Daire

6. In the case of Trezesinski v Daire 21 A Crim R 247 (copy attached),
the accused was charged with possession of cannabis.  The prosecution sought
to compel his wife to give evidence that only she, her husband, and their two
children had lived in the premises where cannabis was found, that she was not
aware that cannabis was on, or being grown on the premises, and whether or
not the accused had made admissions to her about the cannabis.  The wife of
the accused applied, through counsel, to be exempted from giving evidence for
the prosecution because it would prejudice their marital relationship and that
the charge was not sufficiently serious to warrant the taking of that risk.  The
magistrate ruled that there should be an exemption in relation to admissions
which the accused may have made to his wife, but not in relation to the other
evidence sought.

7. The accused was convicted of the charge and he appealed to the
Supreme Court of South Australia against his conviction, challenging the ruling
of the magistrate in refusing exemption in relation to the evidence by his wife
on the formal matter of the relationship between her and the accused, the
occupation of the premises and her knowledge of cannabis on the premises.

8. Prior J of the Supreme Court decided that the magistrate was in error
in refusing the exemption on the basis that no harm was proven because the
statutory test under section 21(3) is substantial risk of harm, rather than actual
harm.  It was, however, found that there was neither substantial risk of serious
harm to the marital relationship nor to the wife.  Even assuming that there was
such a risk, exposure to such a risk was justified by the nature and gravity of
the offence and the importance of her evidence.  It was held that while the
magistrate made errors in this matter, the result reached was proper.
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Necessity to retain the proposed section 57(3)

9. The Administration understands that the question was made on the
basis that because of the proposed section 57A, spouse of an accused should be
compellable in all cases to testify for the prosecution or on behalf of a co-
accused, instead of being compellable only in respect of the limited scope of
offences as set out in the proposed section 57(3).  The Administration,
however, has reservation in further extending the scope of compellability of the
spouse of an accused to testify for the prosecution or on behalf of a co-accused.

Arguments against general compellability for the prosecution or on behalf
of a co-accused

10. The LRC considered the question whether a spouse of the
accused should also become a generally compellable witness for the
prosecution against the accused.  The LRC declined to recommend a general
rule of compellabilty for the prosecution noting –

“We see serious objections to such a dramatic change as to
make spouses compellable against each other.  To suggest
that a compelled spouse is spared the fear of recrimination
from a belligerent accused spouse seems rather naïve.  The
bitterness and resentment felt, for example, by the husband
who has been sent to prison because of his wife’s testimony,
is more likely to be directed against the wife whom he saw
testifying against him in court, than against the system which
compelled her to be there.  The system, did not, after all,
compel her to say what she did say in the way in which she
said it, or at least that is how husband will view matters, most
probably.  In any event, any argument which relies upon
speculation as to what a wife will not fear or what a husband
will or will not do seems far too conjectural to provide a base
on which to found an inroad of this kind.”  (Paragraph 14.5
of LRC’s report)

11. The Administration agrees with the LRC that the question of
whether there should be a general rule of compellability involves a balancing of
interests.  On the one hand, there is the interest of society in upholding the
institution of marriage and in recognising the privacy of the marital relationship,
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and on the other hand, there are the interests of society in prosecuting and
convicting offenders.  It is considered that the interests of the community and
the existing social fabric of Hong Kong would be best served by not making
spouses compellable to testify against each other.

Reasons for proposing section 57(3)

12. The LRC recommends that there are certain exceptional
circumstances in which compellability for the prosecution or on behalf of
a co-accused is necessary.  The LRC’s view is that a spouse of an
accused should be compellable to testify against the accused where the
family itself was threatened by the accused because of violence against
the spouse or a child or sexual molestation of a child.  The LRC
therefore recommends that the spouse should be compellable in cases of –

(a) assault on, or injury or threat of injury to, the spouse or a
child of the family under 16 years of age;

(b) sexual offences against a child of the family under 16
years of age; or

(c) attempting, conspiring to commit, aiding, abetting,
counselling or procuring the commission of such an
offence.

Reasons for proposing section 57A

13. Nevertheless, there is still concerns on compelling the
spouse to testify against the accused in the exceptional cases.  For
instance, in compelling the wife to testify against her husband in
exceptional cases, there was a concern that, quite apart from fears for her
own or her children‘s safety or for their future financial security, she may
not in fact want him to be prosecuted.  However badly she may have
been treated by her husband, he may nevertheless be a good husband at
other times and she may therefore not be prepared to pursue a course of
action that could result in the break-up of the marriage and the loss to the
children of their father.  Her primary concern, once the immediate crisis
is over, may be to try to preserve the marriage and the family unit, rather
than to ensure that her husband is punished for his behaviour.  In such
circumstances, there is also a public interest in preserving the family unit
which, those who are against compellability would argue, outweighs the
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public interest in the prosecution of crime.

14. To address these concerns, the Administration proposes that
a spouse of an accused should have the right to apply to the court to be
excused from testifying against the accused.  The court will have a
discretion to excuse the spouse witness, taking into account such factors
as the risk of harm to the spouse and to the relationship that might be
caused by such testimony, and the broader interests of justice.
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