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LC Paper No. CB(2)1446/02-03(02)

Bills Committee on
Evidence (Miscellaneous Amendments) Bill 2002

Response by the Administration to issues raised by members at the
meeting on 14 February 2003

on Part II of the Bill

This paper is a response to the following issues raised at the
Bills Committee meeting on 14 February 2003, namely:

a. to explain whether the same threshold specified in
proposed section 79I(2) of the Criminal Procedure
Ordinance (“CPO”) would apply to both civil and criminal
proceedings in respect of the giving of evidence by way of
live television link, and if not, what were the differences;

b. to provide the number of cases (both civil and criminal) in
the past three years where a party had requested to obtain
the evidence of an overseas witness;

c. to address members’ concern about the rights and
immunities of overseas witnesses giving evidence via live
television link and how to ensure that adequate safeguards
were provided to such witnesses;

d. to provide information on the scope of the rules to be
made by the Chief Justice under the proposed section 79L
of the CPO.

Threshold for granting permission for giving evidence via live TV
link in civil and criminal proceedings

The use of live TV link in civil proceedings

2. Live TV link can be used for the taking of evidence from a
witness outside Hong Kong in civil proceedings in Hong Kong.  The
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basis for the admission of overseas evidence obtained via live TV link is
set out in Order 38, rule 3 of the Rules of High Court and section 47 of
the Evidence Ordinance.

3. Order 38, rule 3 of the Rules of the High Court provides
that:

“(1) Without prejudice to rule 2, the Court may, at or before the trial of
any action, order that evidence of any particular fact shall be given at the trial in such
manner as may be specified by the order.

(2) The power conferred by paragraph (1) extends in particular to
ordering that evidence of any particular fact may be given at the trial-

(a) by statement on oath of information or belief, or
(b) by the production of documents or entries in books, or
(c) by copies of documents or entries in books, or
(d) in the case of a fact which is or was a matter of common

knowledge either generally or in a particular district, by the
production of a specified newspaper which contains a
statement of that fact.”

4. According to the English case Garcin v. Amerindo
Investment Advisors Ltd [1991]1WLR1140, the court has power under
rule 3 of Order 38 of the UK’s Rules of the Supreme Court to determine
the manner in which evidence was to be given provided that the evidence
concerned was legally admissible.  Order 38, rule 3 of the UK’s Rules of
the Supreme Court is identical to the Order 38, rule 3 of the Hong Kong’s
Rules of the High Court.

The Garcin’s case

5. The witness in the Garcin’s case was in the United States.
The issue of the case was whether the court has power under rule 3 of
Order 38 of the Rules of the Supreme Court to order that evidence of a
witness in the United States be given by means of a television linkage.
The question was whether the evidence of a witness given in this manner
was legally admissible.

6. The English court held that, under section 2 of the Civil
Evidence Act 1968, if the witness made an oral statement in the United
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States, the statement would be admissible if it could be proved by a
person who heard it.  Further, under section 10 of the Civil Evidence Act
1968, any video tape of the examination and cross-examination would be
similarly admissible as a document in which the statement was made.
Therefore, evidence given by live TV link was admissible in evidence.

Hong Kong’s Evidence Ordinance

7. Before the coming into effect of the Evidence (Amendment)
Ordinance 1999, Ord. No. 2 of 1999, the Hong Kong equivalence to
sections 2 and 10 of the Civil Evidence Act 1968 were sections 47 and 55
of the Evidence Ordinance.  By the 1999 amendment, sections 46 to 55
of the Evidence Ordinance were repealed and replaced by a new part in
order to abolish the hearsay rules in civil proceedings.   However,
having considered the reasoning of the Garcin’s case, the 1999
amendment did not affect the admissibility of overseas live TV link
evidence in civil proceeding.

Comparison of the relevant provisions in the Evidence Ordinance before
and after the amendment in 1999

Sections 47 and 55 of Evidence
Ordinance before the 1999
amendment / sections 2 and 10 of
the Civil Evidence Act 1968 (the
provisions considered by the
Garcin’s case)

Evidence Ordinance after the
1999 amendment

Section 2 of the Civil Evidence Act
1968 provides that “a statement
made, whether orally or in a
document ….. by any person,
whether called as a witness in [civil]
proceedings or not …… shall be
admissible as evidence of any fact
stated therein……”

Thus, an oral statement made by a
witness in the United States would
be admissible under section 2 of the
Civil Evidence Act 1968 if proved
by the one who heard it.

Section 47 provides that “evidence
shall not be excluded on the ground
that it is hearsay …..”  The new
provision enlarges the scope of
hearsay evidence that is admissible.
Therefore, for the present purpose,
the position remained unchanged.
The person who heard the evidence
can still prove the oral statement
made by the witness abroad.
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Because of section 10 of the Civil
Evidence Act 1968, video tapes of
the examination and cross-
examination would be similarly
admissible as a document in which
the statement was made.

The definition of “document” in
section 46 is wide enough to cover a
video tape.  Video tape, as hearsay
evidence, is admissible under
section 47 of the Evidence
Ordinance.

A copy of the Garcin’s case and sections 2 and 10 of the Civil Evidence
Act 1968 is enclosed at Annex A for reference.

8. The reason that live TV link can be used as an option in civil
proceedings for the taking of evidence is that the evidence is itself
admissible.  There are no specific statutory rules adopted for this
purpose.  The permission is granted as a matter of the general discretion
of the court.  The Administration considers that since the option of live
TV link already exists in the civil regime and the existing arrangement
works, it may not be desirable to change the law in respect of the use of
live TV link in civil proceedings.  Therefore, Part II of the Bill does not
apply to civil proceedings.

Live TV link in criminal proceedings
9. The above rationale for civil cases cannot apply to criminal
proceedings as the rules of evidence for criminal and civil proceedings
are very different.  The hearsay rule under section 47 of the Evidence
Ordinance does not apply to criminal proceedings nor does the court have
the general power under rule 3, Order 38 of the Rules of the High Court.
Therefore, for criminal proceedings, there is a need to make specific
provisions to enable such evidence to be admissible.

10. Given the differences of the evidential rules, it is
inappropriate for criminal cases to follow the law that applies to civil
cases.  The Administration therefore considers it more appropriate to
enact a new set of procedures and criteria for criminal proceedings.
Each application will be considered by the court on its own merits for the
purposes of conducting a fair and effective trial.
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Number of cases (both civil and criminal) in the past three years
where a party had requested to obtain the evidence of an overseas
witness

11. The Department of Justice does not keep a comprehensive
record of the number of cases where a party had requested to obtain the
evidence of an overseas witness.  As far as we are aware, the figures are
as follows:

a. Criminal cases
Year Number of requests made by

the prosecution
Number of prosecution
witnesses actually came to
Hong Kong

2000 78 78
2001 60 56
2002 53 50

b. Civil cases
During the past 3 years, there were at least 10 witnesses outside Hong
Kong coming to Hong Kong to give evidence in cases where the HKSAR
Government was a party.  Live TV link was not used in those cases.

Rights and immunities of overseas witnesses giving evidence via live
television link and how to ensure that adequate safeguards were
provided to such witnesses

12. Under the proposed section 79J of the Criminal Procedure
Ordinance (clause 16 of the Bill), the place from which a witness outside
Hong Kong is giving evidence will be deemed to be part of the courtroom
in Hong Kong.  A witness giving evidence in the overseas location will
enjoy the same privilege and will be subject to the same rules of
procedure as a witness physically giving evidence in a Hong Kong
courtroom.

13. The court is given a general discretion as to whether an
application for evidence to be given via live TV link should be granted.
It is expected that the court will only exercise its discretion in a manner
that is in the interests of justice and not prejudicial to the defendant’s
right to a fair trial.
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Information on the scope of the rules to be made by the Chief Justice
under the proposed section 79L of the CPO

14. A proposal for the rules is enclosed at Annex B for
members’ information.

Department of Justice
March 2003

#64085
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Annex B

The scope of the subsidiary legislation to be made under
section 79J of the Criminal Procedure Ordinance (Cap. 221)

The proposal

1. It is proposed that the “Live Television Link (Overseas Witnesses)
Rules” (“the Rules”) be made under section 79L of the Criminal Procedure
Ordinance (“CPO”).

2. The Rules will be made by the Chief Justice and come into
operation on the day when Part II of the Evidence (Miscellaneous Amendments)
Ordinance 2002 comes into operation.

3. Although the option of live television link is available at all
levels of court, the Rules will only deal with those hearings that are within the
scope of Part IIIB of the CPO, i.e. those before magistrates, the District Court
and the Court of First Instance.

4. An application for the examination of a witness via live television
link should be given to the Registrar of the High Court, the Registrar of the
District Court or the First Clerk of the magistracy, depending on where the
proceeding is to take place.  The application will be in a prescribed form.
For this purpose, a form modelled on Schedule 1 to the Live Television Link
and Video Recorded Evidence Rules (Cap. 221, sub. leg. J) will be adopted and
annexed to the Rules.  The form should contain the grounds for evidence to be
given via live television link.

5. The other party to the proceedings concerned will be given an
opportunity to oppose the application.  The court will decide the application in
a hearing.  If there is no opposition from any other party concerned, the court
may determine the application without a hearing.

6. The court should notify all parties concerned of its decision
regarding the application.  If leave is granted, the court should state in the
notification the country in which the witness will give evidence, the place (if
known) where the witness will give evidence, the name of the witness (only
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when the witness is a prosecution witness, expert witness or alibi witness) and
any conditions which the court may wish to specify.

7. Since the witness is physically out of the courtroom, it is
desirable for the court to exercise some control, or at least to be informed of
anything at the overseas location that may affect the quality of the evidence.
It is proposed that the court may, as a condition of the grant of leave, specify a
person who is to be present at the overseas location where evidence is being
given.  The court may at any time during the hearing require that person to
answer on oath the circumstances in which the evidence is being given.

8. An application should be made within a time limit.  However,
flexibility will be needed for various reasons.  It is proposed that an
application may be made after the expiry of the time limit for the application,
subject to the leave of the court.

9. As documents may be put to a witness during a trial, it is
necessary to provide for the way in which a document will be transmitted
between the courtroom in Hong Kong and the overseas location.  If the
original of a document is at the place where the witness is giving evidence, the
court will only have a transmitted copy.  In most circumstances, the
transmitted copy is as good as the original and, for the expediency of the trial,
the transmitted copy should be admitted into evidence instead of the original.
For this purpose, a provision will be added to displace the best evidence rule (a
rule that prevents the admission of evidence where better evidence, i.e. the
original, is available) and to make sure that the authenticity of the transmitted
copy will not be questioned on the mere ground that it is a transmitted copy.

#64151



Chapter： 221J Title： LIVE TELEVISION LINK
AND VIDEO RECORDED
EVIDENCE

Gazette
Number：

Section： 1 Heading： Version Date： 30/06/1997
[rule 3(3)]

CRIMINAL PROCEDURE ORDINANCE

(Cap 221)

Notice of Application for Leave to Use

Television Link under Section 79B

- An application should be made within 28 days after the date of

the committal for trial of the defendant, the consent to the

preferment of a bill of indictment in relation to the case, the

order of transfer under section 88 of the Magistrates Ordinance

(Cap 227) or the setting down of the case for trial before a

magistrate. This form may also be used where an extension of

time has been granted for the making of this application.

- A copy of this form must be given at the same time to the

other party or parties to the case.

 Case Details

 The ............... Court Case Number:

 Date of: committal for trial*: *Delete as appropriate

 consent to preferment of

 bill of indictment*:

 order of transfer*:

 setting down of case

 for trial before

 magistrate*:

 Defendant(s):                                         State the name(s) of the

                                                     defendant(s) to whom this

                                                     application relates

 Application

 Name of Applicant:

 Name of Applicant's Solicitor:

 Address of Solicitor:

 Reference:



Charges                                             Give brief details of those charges

                                                     to which this application applies

Witness-Please read the Notes beside this section before

completing it.

Date of Birth:                                          Note:

                                                     An application by the defence for

If an application has been made to tender in evidence a vide     evidence to be given through live

recording of testimony from the witness, state the date and (if    television link need not disclose

known) result of that application:                           who that witness is except to the

                                                     extent that the disclosure is

If the Applicant is the prosecutor enter the name of the          required by section 65D of the

witness (otherwise leave blank):                           Criminal Procedure Ordinance

                                                     (Cap 221) or section 75A of the

                                                     District Court Ordinance (Cap 336)

                                                     (alibi) nor need it disclose the name

                                                     of the person proposed to

                                                     accompany the witness if this could

                                                     lead to the identification of the

                                                     witness. The witness will normally

                                                     be accompanied by a court usher

                                                     while giving evidence. If it is

                                                     proposed that another person be

                                                     present, give details.

Grounds for applying for evidence to be given by

television link:

Name of the person who is proposed to accompany the

witness:

Occupation of this person:

Relation to the witness of this person (if any):

   Grounds for believing this person should accompany the

   witness:

 ............................................. .      .............................

      Signature of applicant            Date

or

applicant's solicitor

Application for leave to use television link after admission of a      Form

video recording.

                                                 

                                                                    (Enacted 1995)


