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Response by the Administration to issues raised by
Members at the meeting on 10 April 2003

on Part II of the Bill

This paper is a response to the issues raised at the Bills
Committee meeting on 10 April 2003, namely :

(8) & (9)Section 79I of the Criminal Procedure Ordinance

Members expressed concern that the criteria for the court to be satisfied
under section 79I are too loose and the court should only give
permission in exceptional circumstances.   There are no criteria in the
English legislation, and the criteria in the Bill are similar to those found
in the Australian legislation.  However, the court is given a discretion
and can be expected to exercise it in a common sense fashion.   Crime
is transnational and it is now more frequently the case that a witness for
a trial in Hong Kong was never in Hong Kong at the material time, does
not want to travel to Hong Kong, and cannot be compelled to do so.
On the other hand, he may be willing to give evidence in the other
jurisdiction by TV link.  These are not “exceptional circumstances”
and are increasingly common. It would frustrate the prosecution of
crime in Hong Kong if the threshold were set so high that these kinds of
witnesses would be excluded.  It would also be unfair to the defendant
if evidence that may otherwise be made available by TV link cannot be
obtained.

On the point that TV link should still be the exception rather than the
norm, the Administration proposes to add the following criteria of which
the court must be satisfied before giving permission under the proposed
section 79I(1) -

(a) proper safeguards are or can be put in place to ensure that the
witness will not be subject to any coercion and that these can be
checked by the Hong Kong court at any time during the giving of
evidence; and
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(b) the granting of permission would be in the interests of justice.

The policy intent is not to allow TV link to be made available
regardless of the circumstances or to make it too difficult to
obtain.  The proposed section 79I(1) gives the court a general
discretion to decide whether to grant the permission or not.  To
address the concern of the Bills Committee, the Administration
will review the drafting of the provisions to reflect the policy
intent in clearer language. CSAs will be submitted for members'
consideration in due course.

(10) Overseas experiences

A copy of the relevant UK Crown Court Rules is enclosed at Annex for
members’ information.
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