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A Bl LL
To
Amrend t he Evidence Ordi nance, the Crimnal Procedure O dinance and

the Mutual Legal Assistance in Crimnal Matters O di nance.

Enacted by the Legislative Council.

1. Short title and conmencenent
(1) This Odinance may be cited as the Evidence
(M scel | aneous Anendnents) O di nance 2002.
(2) Part Il shall conme into operation on a day to be
appoi nted by the Secretary for Justice by notice published in the

Gazette.

PART |

COVPETENCE AND COWPELLABI LI TY OF SPOUSES | N
CRI M NAL PROCEEDI NGS

Evi dence O di nance

2. Secti on added
The Evidence Ordi nance (Cap. 8) is anmended by adding -
"65A. Privilege against incrimnation
of self or spouse in crimnal
pr oceedi ngs
The right of a person in crimnal proceedings to refuse
to answer any question or produce any docunment or thing if to
do so would tend to expose that person to proceedings for an

of fence or for the recovery of a penalty or for a forfeiture

shall include a like right to refuse to answer any question
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or produce any docunent or thing if to do so would tend to
expose the husband or wife of that person to any such

proceedi ngs. ".

Crimnal Procedure O di nance

3. Conpet ence of person charged
in crimnal cases

Section 54(1) of the Crimnal Procedure O dinance (Cap. 221)
i s amended —
(a) by repealing everything before the proviso and
substituting —
"(1) Every person charged with an offence,
whet her charged solely or jointly with any
ot her person, shall be a conpetent w tness for
t he defence at every stage of the
proceedi ngs: ";
(b) in the proviso —
(1) in paragraph (b), by repealing ", or of
the wife or husband as the case nay be of
t he person so charged,";
(i1i1) by repealing paragraphs (c) and (d);
(tii) in paragraph (g), by repealing "every
person” and substituting "a person

charged and".
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Sections substituted
Section 57 is repealed and the foll ow ng substituted —
"57. Conpetence and conpellability

of accused's spouse or

former spouse

(1) The husband or wife of an accused shall be
conpetent to give evidence on behalf of the accused or a co-
accused and, subject to subsection (4), shall be conpetent to
gi ve evidence for the prosecution.

(2) Subject to subsection (4), the husband or w fe of
an accused shall be conpellable to give evidence on behal f of

t he accused.

(3) Subject to subsection (4), the husband or w fe of

an accused shall be conpel | abl e-teo—give—-evidencefor—the




(a)

to give evidence for the prosecution but only

(b)

in respect of any specified offence with which

the accused or a co-accused is charged; or

to give evidence on behalf of a co-accused but

only in respect of any specified offence with

which the co-accused is charged."

(3A) An offence is a specified offence for the purposes

of subsection (3) if —

(a)

it involves an assault on, or an injury or

(b)

threat of injury to, the husband or w fe of

the accused:;

it involves causing the death of, an assault

(c)

on, or an injury or threat of injury to, a

child of the famly who —

(i) at the material tine was under the

age of 16 vears or was a nentally

i ncapaci tated person; or

(ii) at the tine when the evidence is

given is a nentally incapacitated

person,

it is a sexual offence alleged to have been

commtted in respect of a child of the famly

who —

(i) at the material tine was under the

age of 16 vears or was a nentally

i ncapaci tated person; or
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(ii) at the tine when the evidence is

given is a nentally incapacitated

person; or

(d) it consists of attenpting or conspiring to

commt, or of aiding, abetting, counsellinag,

procuring or inciting the conm ssion of, an

offence falling within paragraph (a), (b) or

C).

(4) Subject to subsection (4A), where an accused and

the husband or wife of the accused are standing trial

Logel her  here e vor oo o L he boobeornd op wl Do of Lo powr oo
ointl I it g I i ol
together—fortheoffence~ neither spouse shall at the trial

be conpetent to give evidence for the prosecution under

subsection (1), or be conpellable to give evidence under
subsection (2) or (3).

(4A) Subsection (4) shall not apply to either spouse who

is no longer liable to be convicted of any offence in the

trial (whether as a result of pleading quilty or for any

ot her reason).

(5) Section 7 of the Evidence Ordinance (Cap. 8)
(privilege of husband and wi fe) and section 8(2) of that
Ordi nance (evidence of access) shall not apply to the husband
or wife of an accused, where the husband or wife is giving
evi dence for the prosecution, or on behalf of the accused or
a co-accused, in circunstances in which he or she is
conpel l able to do so under subsection (2) or (3), as the case

may be.
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(6) Section 65A of the Evidence Ordinance (Cap. 8)
(privilege against incrimnation of self or spouse in
crim nal proceedings) shall not apply to the husband or wife
of an accused, where the husband or wife is giving evidence
for the prosecution, or on behalf of a co-accused, in
circunstances in which he or she is conpellable to do so
under subsection (3).

(7) Subject to subsection (8), a forner husband or wfe
of an accused shall be conpetent and conpell able to give
evidence as if he or she had never been nmarried to the
accused.

(8 A fornmer husband or wife of an accused shall not,
as regards matters that occurred during his or her marriage
to the accused, be conpellable to give evidence for the
prosecution, or on behalf of a co-accused, unless the forner
husband or wife would be so conpel |l abl e under subsection (3)
if he or she were still married to the accused.

(9) The failure to call the husband or wife of an
accused to give evidence on behalf of the accused or a co-
accused shall not be nmade the subject of any question or
comment by the prosecution.

(10) In this section —

"accused" (®4E *) means a person charged with an offence;
"child of the famly" (F'&=+%) neans -

(a) a natural or adopted child of the accused or
the husband or wife of the accused; or
(b) a person to whomthe accused or the husband or

wi fe of the accused stands in |oco parentis;
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"co-accused" (Emi?$§¥*), in relation to an accused, nmeans a
person standing trial together with the accused;

"mentally incapacitated person" (ffi#fll = = Fe /YY) neans a
E] =]

nentally disordered person within the neaning of section

2(1) of the Mental Health Ordinance (Cap. 136) or a

nental |y handi capped person within the neani ng of that

section;

"sexual offence" (T%Q%F) means an of fence under Part VI or

Xl of the Crines Ordinance (Cap. 200).
(11) For the purposes of subsection (3), the age of a
child of the famly at the material tinme shall be deened to
be or to have been that which appears to the court to be or

to have been his age at that tine.

57A. Right to apply for exenption from
obligation to give evidence

(1) Were the husband or wife of an accused is called
to give evidence for the prosecution, or on behalf of a co-
accused, in circunstances in which he or she is conpell able
to give evidence under section 57(3), the husband or w fe may

at any tinme apply to the court for an exenption fromthe

obligation to give evidence.
(2) \Were an application for an exenption is made to a
court under subsection (1) and the court is satisfied —
(a) that, if the husband or wife were to give
evi dence for the prosecution or on behalf of
the co-accused, as the case may be, there

woul d be a substantial risk of —
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(1) serious harm being caused to the
rel ati onshi p between the husband or
wi fe and the accused; or
(ii) serious enotional, psychol ogical or
econom ¢ consequences for the
husband or wife; and
(b) that, having regard to the nature and gravity
of the offence charged and the inportance at
the trial of the evidence that the husband or
wife is in a position to give, there is
insufficient justification for exposing the
husband or wife to that risk
the court may exenpt the husband or wife, wholly or in part,
fromthe obligation to give evidence.

(3) Where a court is constituted by a judge and jury,
an application for an exenption made under subsection (1)
shal | be heard and determ ned by the judge in the absence of
the jury.

(4) The fact that the husband or wife of an accused has
applied for, or been granted or refused, an exenption under
this section shall not be nade the subject of any question or
comment by the prosecution.

(5) \Were the husband or wife of an accused is called
to give evidence for the prosecution, or on behalf of a co-
accused, in circunstances in which he or she is conpell able
to give evidence under section 57(3), the court nust be
satisfied that the husband or wife is aware of his or her

right to apply for an exenption under subsection (1).



Page 9

(6) In this section, the ternms "accused" (¥:4%*) and

"co-accused" (Emi?$ﬁﬁk) have the sane neaning as in section

57.

Appl i cation
Section 58 is anended —
(a) by repealing "57" and substituting "57A";
(b) by repealing the full stop and substituting ", and
in sections 54 to 57A, "court" includes the

District Court and a magistrate.".

Evi dence

(1) Section 83V(3) is anmended by repealing everything after
and substituting "a conpetent but not a conpellable wtness."
(2) Section 83V is anmended by addi ng —

"(6) \Were the husband or wife of an appellant or
respondent is required to be exam ned under subsection (1)(b)
or (4), other than on behalf of the appellant or respondent
concerned, the husband or wife nay apply to the Court of
Appeal for an exenption fromthe requirenment to be so
exam ned.

(7) \Were the husband or wife of an appellant or
respondent has the right to apply to the Court of Appeal for
an exenption under subsection (6), the Court of Appeal nust
be satisfied that the husband or wife is aware of such a
right.

(8) \Were the husband or wife of an appellant or

respondent applies to the Court of Appeal for an exenption
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under subsection (6), the Court of Appeal may exercise the
same powers that a court may exercise under section 57A(2),
and that section shall apply with such nodifications as the
ci rcunst ances require.

(9) Section 7 of the Evidence Ordinance (Cap. 8)
(privilege of husband and wife) and section 8(2) of that
Ordi nance (evidence of access) shall not apply to the husband
or wife of an appellant or respondent, where the husband or
wife is being exam ned under subsection (1)(b) or (4).

(10) Section 65A of the Evidence Ordi nance (Cap. 8)
(privilege against incrimnation of self or spouse in
crim nal proceedings) shall not apply to the husband or wife
of an appellant or respondent, where the husband or wife is
bei ng exam ned under subsection (1)(b) or (4), other than on

behal f of the appellant or respondent concerned."

Schedul e 2 repeal ed

Schedul e 2 is repeal ed.

Consequenti al Amendnents

Def amati on Or di nance

Person charged nay give
evi dence

Section 20 of the Defamation O dinance (Cap. 21) is repeal ed.

Mat ri noni al Causes O di nance
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9. Evi dence
Section 52(1) and (2) of the Matrinonial Causes O di nance

(Cap. 179) is repeal ed.

Theft O di nance

10. Husband and wife
Section 31 of the Theft Ordinance (Cap. 210) is anmended —
(a) in subsection (2), by repealing everything after
"married" and substituting a full stop;

(b) by repealing subsection (3).

PART 11|

USE OF LI VE TELEVI SION LINK I N CRI M NAL PROCEEDI NGS

Evi dence O di nance

11. Interpretation
Section 74 of the Evidence Ordinance (Cap. 8) is anended by
addi ng —

""live television |ink" (?ﬁﬁﬁ@ﬁﬁﬁﬁ@@ means a systemin which
two places are equipped with, and |Iinked by, audio
visual facilities that enabl e persons at one place to
see and hear persons at the other place, and vice versa,

at the sanme tinme;"

12. Power of a court in Hong Kong to
give effect to an application
for assistance
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(1) Section 76(2)(a) is anmended by repealing ", either
orally or in witing" and substituting "by any neans, including by
way of a live television |ink".
(2) Section 76(3) is anmended by repealing "testinony (either

orally or in witing)" and substituting "evidence".

13. Privilege of wtnesses

(1) Section 77(1)(b) is anmended by repealing "subsection
(2)" and substituting "subsections (2) and (2A)".

(2) Section 77(2) is anended by repealing "Subsection" and
substituting "Wiere a person is giving evidence by any neans ot her
than by way of a live television |link, subsection”

(3) Section 77 is anended by adding —

"(2A) Were a person is giving evidence by way of a live
television |ink, subsection (1)(b) shall not apply unless -
(a) the claimof the person in question to be
exenpt fromgiving the evidence is supported
or conceded as nentioned in subsection (2); or
(b) the requesting court, on the matter being
referred to it by way of a live television

i nk, upholds the claim™".

14. Power of Hong Kong court to assi st
i n obtaining evidence for crimnal
proceedi ngs in an overseas court

Section 77B(1)(b) is repealed and the follow ng substituted —
"(b) an order under section 76 shall not nake provision for
any matter other than a matter referred to in section

76(2)(a) or (b).".
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15. Issue of letter of request to obtain
evidence in crimnal proceedings

(1) Section 77E(2)(a) is anended by adding "by any neans
(itncluding by way of a live television link)" after "w tness".

(2) Section 77E is anmended by addi ng —

"(6A) In subsection (2), "live television |ink" (?ﬁ&ﬁ@ﬁﬁ?ﬁ

B%) has the same neaning as in Part VIII."

Crimnal Procedure O di nance

16. Part added
The Crim nal Procedure Ordi nance (Cap. 221) is anmended by
addi ng —
"PART Il B

TAKI NG EVI DENCE FROM W TNESSES QOUTSI DE HONG KONG
BY LI VE TELEVI SI ON LI NK

79H. Interpretation

In this Part, unless the context otherw se requires —

"court" (') includes the District Court and a nmagi strate;
"live television |ink" (?%ﬁﬁ@%ﬁ%ﬁé&) nmeans a systemin which

two places are equi pped with, and |inked by, audio
visual facilities that enabl e persons at one place to
see and hear persons at the other place, and vice versa,

at the sane tine.

791. Court may take evidence by live
television link from person
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out si de Hong Kong

(1) A-Subject to subsection (2), a court may, on the

application of a party to any crimnal proceedings, permt a
person, other than a person who is a defendant in the
proceedi ngs concerned, to give evidence to the court by way
of alive television link froma place outside Hong Kong,

subj ect to such conditions as the court considers appropriate

in the circunstances.

(2) The court shall not give perm ssion under

subsection (1) if —

(a) the person concerned is in Hong Kong;

(b) the evidence can nore conveniently be given in

Hong Kong;

(c) alive television link is not avail able and

cannot reasonably be nmade avail abl e;

(d) neasures to ensure that the person will be

giving evidence wthout coercion cannot

reasonably be taken; or

(e) it is not inthe interests of justice to do so.

79J. Place fromwhich person gives
evi dence to be deened part
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of courtroom

(1) \Where a person is giving evidence in proceedi ngs by
way of a live television link pursuant to perm ssion given
under section 791, the place fromwhich the person is giving
evi dence shall, for all purposes in connection with the
proceedi ngs concerned, be deened to be part of the courtroom
in Hong Kong in which the proceedi ngs concerned are taking
pl ace.

(2) Wthout prejudice to the generality of subsection
(1), that subsection has effect for the purposes of the | aws
in force in Hong Kong relating to evidence, procedure,

contenpt of court and perjury.

79K.  Adm nistration of oaths and affirmations

An oath to be sworn or affirmation to be nmade by a
person who is to give evidence by way of a live television
[ink under this Part may be adm nistered —

(a) by way of a live television |link, as nearly as
practicable in the same way as oaths or
affirmations are admnistered in a court in
Hong Kong; or

(b) by a person authorized by the court, acting at
the direction of and on behalf of the court,
at the place where the person is to give

evi dence.

79L. Chief Justice to nake rules or
gi ve directions

The Chief Justice nmay nmake rules or give directions
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respecting the giving of evidence by way of a |live television

link under this Part.".

Evi dence
Section 83V is anended by adding —

"(11) Were a child is required to be exam ned before the
Court of Appeal under subsection (1)(b) in proceedings in
respect of an offence specified in section 79B(2), the Court
of Appeal nmmy exercise the sane powers that a court may
exerci se under section 79B(2).

(12) Where a nentally incapacitated person is required
to be exam ned before the Court of Appeal under subsection
(1) (b) in proceedings in respect of an offence specified in
section 79B(3), the Court of Appeal may exercise the sane
powers that a court may exercise under section 79B(3).

(13) Where a witness in fear is required to be exam ned
before the Court of Appeal under subsection (1)(b) in
proceedi ngs in respect of any offence, the Court of Appeal
may exercise the sane powers that a court may exercise under
section 79B(4).

(14) \Were a person outside Hong Kong is required to be
exam ned before the Court of Appeal under subsection (1)(b)
in proceedings in respect of any offence, the Court of Appeal
may exercise the sane powers that a court may exercise under
section 79I.

(15) Section 79B(5) shall apply in relation to the
exercise of the powers referred to in subsection (11), (12)

or (13) as it applies in relation to the exercise of the
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powers under section 79B
(16) Sections 79J and 79K shall apply in relation to the
exercise of the powers referred to in subsection (14) as they
apply in relation to the exercise of the powers under section
79I .

(17) In subsections (11) to (13) -
"child" (pd#) neans a person -

(a) who, in the case of an offence specified in
section 79B(2)(a), is under 17 years of age;
or

(b) who, in the case of an offence specified in
section 79B(2)(b) or (c), is under 14 years of
age;

"mental |y incapacitated person” (%ﬁﬁﬂfﬁiﬁt$ﬁfﬁﬁﬁk) means a
person who is nentally disordered or nentally
handi capped within the nmeaning of section 2 of the
Mental Health Ordi nance (Cap. 136);

"witness in fear" (7RAEIPYRE ) neans a witness in respect

of whom the Court of Appeal is satisfied, on reasonable
grounds, is apprehensive as to the safety of hinself or

any nmenber of his famly if he gives evidence."

Mut ual Legal Assistance in Crimnal Matters O di nance

18. Requests by Hong Kong for taking
of evidence, etc.

(1) Section 9(1) of the Mutual Legal Assistance in Crim nal

Matters Ordi nance (Cap. 525) is anended -
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(a) by repealing "or" at the end of paragraph (a);
(b) by adding -
"(aa) evidence to be taken by way of a live
television link froma person at the
pl ace; or"

(2) Section 9 is anended by adding —

"(3) In subsection (1), "live television |link" (?ﬁﬁﬁ@ﬁﬁ?ﬁ
B4) neans a systemin which two places are equi pped with, and

i nked by, audio visual facilities that enable persons at one
pl ace to see and hear persons at the other place, and vice

versa, at the same tinme.".

19. Requests to Hong Kong for taking
of evidence, etc.

(1) Section 10(1) is repealed and the foll ow ng
substituted —
"(1) Wiere a request is nmade by an appropriate authority
of a place outside Hong Kong that -
(a) evidence be taken in Hong Kong;
(b) evidence be taken by way of a live television
link froma person in Hong Kong; or
(c) athing (including a thing belonging to a
class of things) in Hong Kong be produced,
for the purposes of a crimnal matter in the place, the
Secretary for Justice may authorize in witing —
(1) where paragraph (a) applies, the taking of
evi dence and the transm ssion of the evidence

to that place;
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(i1i1) where paragraph (b) applies, the taking of
evidence by way of a live television link from
t he person concerned; or
(iii) where paragraph (c) applies, the production of
the thing and, subject to subsection (14), the
transm ssion of the thing to that place.”
(2) Section 10(2) is anended -
(a) by adding " PARESFIVEH S P after " HI(1) #H",
(b) in paragraph (a) -
(i) by adding "under subsection (1)(i)" after
"taki ng of evidence;

(ia) by adding "or otherw se than on oath"

after "evidence on oath";

(ii) by repealing "or" at the end of

subparagraph (ii);

(c) by adding
"(aa) in the case of the taking of evidence
under subsection (1)(ii), a nagistrate
shal | be present during the taking of the
evi dence and the magistrate shall -
(i) identify the wtness;
(ii) upon the conclusion of the
taking of the evidence, draw up
m nutes indicating the date on
whi ch the evidence is taken,
t he place where the evidence is
t aken, and whether or not an

oath or affirmati on has been
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adm ni stered to the w tness;
(ii1) certify that the mnutes were
drawn up by the magistrate; and
(iv) cause the mnutes so certified
to be sent to the Secretary for
Justice; or";
(d) in paragraph (b) -
(1) by adding "under subsection (1)(iii)"
after "production of a thing";
(ii) by adding "certify that the thing was
produced to the magistrate and shal |
after "shall".

(2A) By adding —

"(2A) A magistrate may only take the evidence of a

W t ness under subsection (2)(a) otherw se than on oath where

this is asked for by the appropriate authority of the place

out si de Hong Kong."

(3) Section 10(3) is anended -
(a) by repealing "or" at the end of paragraph (b);
(b) by repealing the full stop at the end of paragraph
(c) and substituting "; or";
(c) by adding -
"(d) in the case of the taking of evidence
under subsection (1)(ii) -

(i) the crimnal matter outside
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Hong Kong to which the
proceeding relates is a
prosecuti on;
(ii) the appropriate authority of
t he pl ace concerned requests
that the proceeding be held in
canera; and
(ii1) the proceedings in the place
concerned in which the evidence
is to be received will be held
in camera.".
(4) Section 10 is anended by adding —
"(15) In this section, "live television |ink" (?%Eﬁ@ﬁﬁﬁﬁ@ﬂ
means a systemin which two places are equi pped with, and
i nked by, audio visual facilities that enable persons at one
pl ace to see and hear persons at the other place, and vice

versa, at the same tinme.".

Regul ati ons

oat h"

Section 33(i) is anended by adding "or otherw se than on

after "oath".

Consequenti al Amendnents

Crines Ordinance
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: e o : ; Cap. v lod_|
. _ _ : Lting) I
Lt utina evid "

20. Fal se unsworn st atenent under
certain Ordi nances

Section 32A of the Crines Ordinance (Cap. 200) is anmended by

repealing evervthing after "qgiving" and before "makes" and

substituting "evidence otherwi se than on oath pursuant to section

10 of the Mutual lLegal Assistance in Crimnal Mitters Ordi nance

(Cap. 525), or where required to do so by an order under section

76 of the Evidence Ordinance (Cap. 8) or that section 76 as

extended by section 77B of the Evidence Ordinance (Cap. 8).".

Magi strates Ordi nance

21. Taking of evidence at hearing
Section 81 of the Magistrates Ordi nance (Cap. 227) is amended
by addi ng —

"(4) \Were the evidence of a witness is taken by way of
alive television |ink under Part I11B of the Crim nal
Procedure Ordinance (Cap. 221) -

(a) the requirenent in subsection (2) that the
deposition or evidence of the wtness shall be
signed by the witness in the presence of the
accused shall be deenmed to have been conplied
with if, in the presence of the accused, the

W tness confirnms on oath the accuracy of the
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deposition or evidence by way of a live
tel evision Iink; and

(b) where subsection (3) applies, paragraph (b) of
t hat subsection shall be deenmed to have been
conplied with if, after the witing concerned
is made avail able to the accused or his
counsel, and in the presence of the accused,
the witness confirnms on oath the accuracy of
the witing concerned by way of a live

tel evision |ink.

(5) In subsection (4), "live television |ink" (?ﬁ@ﬁ@ﬁﬁ?ﬁ
B4) has the neaning assigned to it by section 79H of the

Crim nal Procedure Ordinance (Cap. 221).".

22. Procedure on hearing appeal

Section 118(1)(b) is anended by repealing "paragraphs (a), (b)

and (c)" and substituting "subsections (1) and (6) to (17)".

Mut ual lLegal Assistance in Crinina
Matters Requl ation

23. Failure of witness to answer
questions, etc.

Section 5 of the Mutual Legal Assistance in Crimnal Mitters

Requl ation (Cap. 525 sub. leqg. A is anended —

(a) in paragraph (a), by repealing everything after

"wi tness" and substituting "or refuses to take any

other step to simlar effect in accordance with the
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law of the place outside Hong Kong the appropriate

authority of which has nmade the request concerned;"

(b) by adding —

"(aa) w thout lawful or reasonabl e excuse,

refuses to answer a question when

required to do so by the nagistrate; or

(¢) in paragraph (i), by adding ", to take the step”

after "sworn".

24. Schedul e amended

The Schedule is anended, in Form3 —

(a) by repealing everything after "by ne to" where it

first appears and before "refuses to" and

substituting —

"be sworn (or affirmed) as a witness (or to

take any other step to simlar effect in

accordance with the law of the place outside

Hong Kong concerned) now refuses so to do*/(or

being a witness)":

(b) by adding "or take the step in accordance with the

law of the place outside Hong Kong concerned"

before "*/answer".

Expl anat ory Menorandum
This Bill conprises two parts. Part | of the Bill seeks to
i npl ement the recommendati ons made by the Law Ref orm Conm ssion in

a report published in 1988 entitled the "Report on Conpetence and
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Conpel lability of Spouses in Crimnal Proceedings". Part Il of
the Bill provides for anmendnents to legislation to allow the
gi ving of evidence by way of a live television link in crimnal

pr oceedi ngs.

PART |

2. Cl ause 2 anends the Evidence Ordinance (Cap. 8)("the EQ') by
addi ng a new section 65A to extend the privil ege against self-
incrimnation in crimnal proceedings to include incrimnation of
a spouse.

3. Cl ause 4 anends the Crimnal Procedure O dinance (Cap. 221)
("the CPO') by replacing the existing section 57 with two new
sections, nanely, sections 57 and 57A. The new section 57

provi des —

(a) that the spouse of an accused shall be conpetent to
gi ve evidence on behalf of the accused or a co-
accused and, except where both spouses are tried
together for the sane offence, shall be conpetent
to give evidence for the prosecution (the new
section 57(1) and (4));

(b) that, except where both spouses are tried together
for the sane of fence, the spouse of an accused
shal | be conpellable to give evidence on behal f of
the accused (the new section 57(2) and (4));

(c) that, except where both spouses are tried together
for the sane of fence, the spouse of an accused

shal |l be conpellable to give evidence for the



(d)

(e)

()
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prosecution, and shall be conpellable to give
evi dence on behalf of a co-accused, in respect of
an of fence where the spouse or a child of the
famly is the victim (the new section 57(3) and
(4));
that the privilege against revealing marita
communi cations contained in section 7 of the EO and
the privilege against giving evidence of marital
i ntercourse contained in section 8(2) of the EO
shal |l not be available to the spouse of an accused,
where the spouse is giving evidence for the
prosecution, or on behalf of the accused or a co-
accused, in circunmstances in which he or she is
conpel lable to do so under the new section 57(2) or
(3), as the case may be (the new section 57(5));
that the privilege against incrimnation of a
spouse contained in the new section 65A of the EO
(clause 2) shall not be available to the spouse of
an accused, where the spouse is giving evidence for
t he prosecution, or on behalf of a co-accused, in
circunstances in which he or she is conpellable to
do so under the new section 57(3)(the new section
57(6));
that a former spouse of an accused shall be
conpetent and conpel |l able to give evidence as if he
or she had never been married to the accused,
except that, as regards matters that occurred

during his or her marriage to the accused, the
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former spouse shall not be conpellable to give
evi dence for the prosecution, or on behalf of a co-
accused, unless the fornmer spouse would be so
conpel | abl e under the new section 57(3) if he or
she were still married to the accused (the new
section 57(7) and (8)); and
(g) that the failure to call the spouse of an accused
to give evidence on behalf of the accused or a co-
accused shall not be nade the subject of any
guestion or coment by the prosecution (the new
section 57(9)).
The new section 57A gives the spouse of an accused the right to
apply to the court for exenption from giving evidence for the
prosecution, or on behalf of a co-accused, where the spouse is
conpel l abl e to give evidence under the new section 57(3).
4. Cl auses 3 and 6(1) anend sections 54(1) and 83V(3)
respectively of the CPO and clause 7 repeals Schedule 2 of the
CPO, as a consequence of the new section 57 of the CPO (cl ause 4).
5. Cl ause 5 anends section 58 of the CPO as a consequence of the
new section 57A of the CPO (clause 4), and to nmake it clear that

in sections 54 to 56 of the CPO as well as in the new sections 57

and 57A of the CPO (clause 4), "court" (3##) includes the District

Court and a nmgi strate.
6. Cl ause 6(2) anends section 83V of the CPOto provide that on
an appeal -

(a) the spouse of an appellant or respondent, who is

required to be exam ned, other than on behal f of
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t he appel | ant or respondent concerned, before the
Court of Appeal under section 83V(1l)(b) or before a
person appointed by the Court of Appeal under
section 83V(4), shall have the right to apply to
the Court of Appeal for exenption fromthe
requi renent to be so exam ned;
(b) the privilege against revealing nmarital
conmuni cations contained in section 7 of the EO and
the privilege agai nst giving evidence of narital
intercourse contained in section 8(2) of the EO
shall not be avail able to the spouse of an
appel l ant or respondent, where the spouse is being
exam ned before the Court of Appeal under section
83V(1)(b) or before a person appointed by the Court
of Appeal under section 83V(4); and
(c) the privilege against incrimnation of a spouse
contained in the new section 65A of the EO (cl ause
2) shall not be available to the spouse of an
appel l ant or respondent, where the spouse is being
exam ned, other than on behalf of the appellant or
respondent concerned, before the Court of Appeal
under section 83V(1l)(b) or before a person
appoi nted by the Court of Appeal under section
83V(4).
7. Cl auses 8, 9 and 10 nmake consequential anendnents to section
20 of the Defamation Ordi nance (Cap. 21), section 52 of the
Mat ri noni al Causes Ordinance (Cap. 179) and section 31 of the

Theft Ordi nance (Cap. 210), respectively.
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PART 11|

8. Clauses 11 to 14 anend Part VIII of the EOto nmake it clear
that, at the request of a court or tribunal exercising
jurisdiction in a country or territory outside Hong Kong, the
Court of First Instance has power, subject to the provisions of
that Part, to nake an order requiring the exam nation of a person
by any neans, including by way of a live television |link, for the
pur poses of civil or crimnal proceedings in that country or
territory.

9. Cl ause 15 anends Part VIII A of the EOto nmake it clear that
the Court of First Instance may request a court or tribunal
exercising jurisdiction in a place outside Hong Kong to assist in
obt ai ni ng evi dence by the exam nation of a person by any neans,
including by way of a live television |link, for the purposes of
crim nal proceedings in Hong Kong.

10. d ause 16 anends the CPO by adding a new Part I11B to enpower
a court, upon the application of a party to any crim nal

proceedi ngs, to permit a person (other than a person who is a

def endant in the proceedi ngs concerned) to give evidence to the
court by way of a live television link froma place outside Hong
Kong, subject to such conditions as the court considers

appropriate in the circunstances. |In the new Part 111B, "court"

(¥'#) includes the District Court and a magistrate.

11. dause 17 anends section 83V of the CPO to enmpower the Court

of Appeal to exercise the powers exercisable by a court in
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relation to the taking of evidence by way of a live tel evision
[ink fromvul nerable wi tnesses and w tnesses outside Hong Kong.

12. C ause 18 anends section 9 of the Mutual Legal Assistance in
Crimnal Matters Ordinance (Cap. 525) ("the MLAO') to enpower the
Secretary for Justice to request an appropriate authority of a

pl ace outside Hong Kong to arrange for evidence to be taken by way
of alive television |link froma person at that place, for the
purposes of a crimnal matter in Hong Kong.

13. dause 19 anends section 10 of the MLAO to enpower the
Secretary for Justice, at the request of an appropriate authority
of a place outside Hong Kong, to authorize the taking of evidence
by way of a live television link froma person in Hong Kong, for
the purposes of a crimnal matter in that place.

14. dauses 20 and 21 nmake consequential anmendnents to section
32A of the Crines Ordinance (Cap. 200) and section 81 of the

Magi strates Ordi nance (Cap. 227), respectively.



