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CAP. 8 Evidence =
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) EVIDENCE (MISCELLANEOUS
65. Privilege against incriminatlon of seif or spouse AMENDMENTS) BILL 2002

(1) The right of a person in any legal proceedings other than criminal
proceedings to refuse to answer any question or produce any document or
(hing if to do so would tend to expose that person to proceedings for an
offence or for the recovery of a penaity

() shall apply only as regards criminal offences under the law of
Hong Kong and penalties provided for by such law; and

(6} shall include & like right to refuse to answer any question or
produce any document or thing if to do so would tend to expose
the husband or wife of that person to proceedings for any such

ctiminal offence or for the recovery of any such penalty. [:[ 65A. P;lvill;ge agmtiincriim{na:iun
(2) In so far as any existing enaciment conferring (in whatever words) of sel ;i:]spa“n n criming!
powers of inspection or investigation confers on a person {in whatever words) proceetings

any right otherwise than in criminal proccedings to refuse to answer any
question or give any evidence tending to incriminate thut persen, subsection

(}) shall apply to that right as it applies to the right described in that expose that person to proceedings for an offence or for the recovery of a
subsection; and every such existing enactment shall be construed accordingly.

penalty or for a forfeiture shall include a like right to refuse to answer any
. 0B) Inso f?r as any existing enactment P""Vi“‘“ (in whatever words) that question or produce any document or thing if to do so would tend to
in any proceedings other than criminal proceedings a person shall nat be expose the husband o wife of that person ta any such proceedings.
excused from answering any question or giving any evidence on the ground
that 10 do so may incriminate that persan, that enactment shall be construed
as providing also that in such proceedings a person shall not be excused from
answering any question or giving any evidence on the ground that to do so
may iucriminate the husband or wife of that person.
(4) Where any existing enactrent {(however worded) that —

(1) confers powers of inspection ur invesiigation; or

{h) provides as mentioned in subsection (3),
further provides (in whatever words) that any answer or evidence given by a
person shall not be admissible in cvidence against that person in any
procecdings or class of proceedings (however described, and whether criminal
or not), that enactment shall be construed us providing also thal any answer or
evidence given by that person shall not be admissible in evidence against the
husband or wif of that person in the proceedings or class of proceedings in

The right of a person in ctiminal proceedings to refuse 1o answer any
questionor produce any document or thing if to do so would tend to

question,
(5) In this section “existing emactment” (BLITIE M) means any
enactment made before the of the Evid (A d )

Ordinance 1969 (25 of 1969); and the references ta giving evidence are
references to giving evidence in any manner, whether by Turnishing
information, making discovery, producing documents or otherwise.
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CAP. 221 Criminal Provedyre

54. Competency of witnesses in criminal cases
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case may be of the person so charged, shall be a competent witness for the

defence at every stage of the proceedings| whether the person so charged is
charged-solel ioi ith-: th i

£

ged-solaly ¥
Provided as follows—

>

{a) a person so charged shall not be called as a witness in pursuance

of this section except upon his own application;

(6} the failure of any person charged with an orrenq?mf—t-he—wife-
hushand—aeth orafrth

'y f-the-person-sochargedy o give
evidence shall not be made the subject of any comment by the
prosecution;
1k 3 fe

()

band-of the-¢ harged shall-nots

this section mentioned, be calldd as a witness in pursuance of this

section except upon the application of the person so charged;

nothing in this section shall {make 4 husband compellable to

disclose any communication made to him by his wife during the

martiage, or a wife to disclose any communication
de-ta-her by b ina B

hueband

(e

(f

=

3 TGS
4 person charged and being a witness in pursuance of this
section may be asked uny question in cross-examination
natwithstanding that it would tend to criminate him as to the
offence charged;
a person charged and called as a witness in pursuance of this
section shall not be asked, and if asked shall not be required to
answer, any question tending to show that he has committed or
been convicted of or been charged with any offence other than
thar wherewith he is then charged, or is of bad character,
unless—
() the proof thut he hus committed or been convicted of such
other offence is admissible evidence to show that he is guilty
of the offence wherewith he is then charged; or

0000602

(1) Every person charged with an offence, whether
charged solely or jointly with any other person, shall be a
competent witness for the defence at every stage of the
proceedings:”
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CAP. 221 Criminal Procedure

(il) he has personally or by his advocate asked questions of the
witnesses for the prosecution with a view to establish his
own good character, or has given evidence of his good
character, or the nature or conduct of the defence is such as
to involve imputations on the character of the prosecutor or
the witnesses for the prosecution; or
(iii) be has given evidence against any other person charged in
the same proceedings;  (Amended 50 of 1981 5. 2) N _
H called as a witness in pursuance of this section /]\ ‘a person charged and
shall, unless otherwise ordered by the court, give his evidence
from the witness box or other place from which the other
witnesses give their evidence. (14 of 1906 5 2 incorporated,
Amended 20 of 1948 5. 4)
{2) Notwithstanding any rule of law, the right of a person charged to
make a statement without being sworn is hereby abolished. (Addded 34 of
19725. 9

[of 1898 ¢ 365. 1 UK)
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CAP, 221 Criminal Procedure

57~Calling of wife-orhusband
‘ E > (1) The wife or husband of a pe{son charged with an offence under any
ioned in Schedul

2 may be called as a witness either for the

prosecution or defence and withou{ the consent of the person charged.
( Amended 50 of 1911 5. 4; 20 of 1948 & 4: 38 of 1994 5. 4}

{2) Nothing in section 54 shall affect a case where the wife or husband of

a person charged with an offence may at common law be called as a wirness

(a) to give evidence for the prasecution but only in respect
of any speified offence with which the accused or a co-
accused is charged, or

(b) tv give evidence on behalf of a co-sccused but only in
respect of any specified offence with which the co-
accused is chargod.”,

(3A) Aneffence is a specified offence for the purposes of subsection (3) if -

(a) it involves an assault on, or an injury or threat of injury
te, the husband or wife of the accused;

{b) it involves causing the death of, an assault on, or an
injury or threat of injury to, a child of the family who —

(i) at the material fimc was under the
age of 16 years or was a mentally
incapacitated person; or

(i} at the time when the evidence is
given is a2 mentally incapacitated

rson;
{c) it is a sexual offence alleged to have been committed in
respect of a child of the family who —

() at the material time was under the
age of 16 years or was a mentally
incapacitated person; or

(i) at the time when the cvidence is
given is a mentally incapacitated
person; or

(d) it consists of attempting or conspiring to commit, or of
aiding, abetting, counselling, procuring or inciting the
commission of, an offence falting within paragraph (a),
) or (c)."

(4)  Subject to subsection {4A), where an accused and the husband or wife of the
accuscd are standing trial together, neither spouse shall at the trial be competent to give
evidence for the under ion (1}, or be to give evidence
under subsection (2) or (3).

(4A)  Subsection (4) shall not apply to either spouse who is no longer liable to
be convicted of any offence in the trial (whether as a result of pleading guilty or for
any other reason).

000004

'57. Competence and compellability of accused's
Spouse or former spouse

. (1) The husband or wife of an accused shall be competent to give
evxdenc'e on behalf of the accused or a co-accused and, subject to
subsection (4), shall be competent to give evidence for the prosecution,

(2) Subject to subsection (4), the husband or wife of an accused shall
he compellab!e to give evidence on behalf of the accused.
(3) Subject to subsection (4), the husbard or wife of an accused shall
le to—give_evid for th i S—shall.

be
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ubsection(2)or(3).

{5) Section 7 of the Evidence Ordinance (Cap. 8) (privilege of
husband and wife) and section 8(2) of that Ordinance (evidence of access)
shall not apply to the husband or wife of an accused, where the husband
or wife is giving evidence for the prosecution, or on behalf of the accused
or a co-accused, in circumstances in which he or she is compellable to do
50 under subsection (2) or (3), as the case may be.
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CAP, 221 Criminal Procedure

"mentally incapacitated person” (# Til b 15 B #E I Y A) means a mentally
disordered person within the meaning of scetion (1) of the Mental Health Ordinance
(Cap. 136) or a mentally handicapped person within the meaning of that section;

000005

(6) Section 65A of the Evidence Ordinance (Cap. 8) (privilege
against incrimination of gelf or spouse in criminal proceedings) shall not
apply to the husband or wife of an accused, where the husband or wife is
giving evidence for the prosecution, or on behalf of a co-accused,
in circumstances in which he or she is compellable to do so under
subsection (3).

(7) Subject to subsection (8), a former husband or wife of an
accused shall be comp and llable to give evid as if he or
she ftad never been married to the accused.

(8) A former husband or wife of an accused shall not, as regards
matters that ocewred during his or her marriage to the accused, be

flable to give evid for the p ion, or on behalf of a co-
accused, unless the former husband or wife would be so compellable
under subsection (3) if he or she were stjll married to the accused.

(9) The failure to call the husband or wife of an accused to give
evidence on behalf of the accused or a co-accused shall not be made the
subject of uny question or comment by the prosecution.

(10) In this section—

“accused” (¥HA) means a person charged with an offence;
“child of the family” (ZE F &) means—
(a) =2 natural or adopted child of the accused or the husband or
wife of the accused; or
(8) a person to whom the accused or the husband or wife of the
accused stands in loco parentis;

“co-accused” (FR|iHEA), in relation to an accused, means a person
standing trial together with the accused;
Sexual offence” (#5847) means an offence under Part VI or XII of the
Crimes Ordinance (Cap. 200). .
(11) For the purposes of subsection (3), the age of 2 child of the
family at the material time shall be deemed to ba‘ of to have been that
which appears to the court to be or to have been his age at that time.
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57A. Right to apply for exemption from
obligation to give evidence

(1) Where the husband or wife of an accused is called to give
evidence for the prosecution, or on behalf of a co-accused, in

K at any time circumstances in which he or she is compallable to give evidence under
: section 57(3), the husband or wife may apply to the court for an
ption from the obligation to give evid

(2) Where an application for an exemption is made to a court under
subsection (1) and the court is satisfied—

(@) that, if the husband or wife were to give evidence for the
prosecution or on behalf of the co-accused, as the casc may
be, there would be a substantial risk of—

(i) serious harm being caused to the relationship between
the husband ot wife and the accused; or
(ii) serious i sychologi or
consequences for the husband or wife; and
that, having regard to the nature and gravity of the offence
charged and the importance at the trial of the evidence that
the husband or wife is in a position to give, there is
insufficient justification for exposing the husband or wife to
that risk,
the court may exempt the husband or wife, wholly or in part, from the
obligation to give evidence,

(3) Where a court js constituted by a judge and Jjury, an application
for an exemption made under subsection (1) shall be heard and
determined by the judge in the absence of the Jury,

(4) The fact that the husband or wife of an accused has applied for,
or been granted or refused, an exemption under this section shall not be
made the subject of any question or comment by the prosecution.

{5) Where the husband or wife of an accused is called to give
evidence for the prosecution, or on behalf of a co-accused, in
circumstances in which he or she Is compellable to give evidence under
section 57(3), the court must be satisfied that the husband or wife is aware
of his or her right to apply for an exemption under subsection ).

(6) In this section, the terms “accused” (B A) and “co-accused”
(FREFEA) have the same meaning as in section 57.

(&)
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CAP. 221 Criminal Procedure

58. Application o~

Sections 54 to 5#5}1&“ apply to all criminal proceedings, notwithstanding

any other provision in force at the time of their enactmen;
(14 of 1906 5. 6 incorporated.  Amended 20 of 1948 s, 4)
{ef 1898 ¢. 365.6 UK

pouee?

T s

Lo i 3 <, and in sections 54 to
57A, “court” (M) includes the District Court and a
magistrate.
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83V. Evidence

(1) For the purposes of this Part, the Court of Appeal may, if it thinks it
fnecessary or expedient in the interests of justice—

{a) order the production of any document, exhibit or other thing

d with the pr lings, the production of which
appears to it necessary for the determination of the case;

{6) order any witness who would have been a compellable witness
in the proceedings from which the appeal lies to attend for
examination and be examined before the Court of Appeal
whether or not he was called in those proceedings; and

{€} subject to subsection {3}, receive the evidence, if tendered, of any
witness.
(2) Without prejudice to subsecti (1), where evid is lendered to the

Court of Appeal thereunder the Court of Appeal shall, unless it is satisfied that
the evidence, if received, would not afford any ground for allowing the appeal,
EXercise its powers of receiving it if—

{a) it appears to it that the evidence i likely 10 be credible and
would bave been admissible in the proceedings from which the
appeal lies on an issue which is the subject of the appeal; and

(b) it is satisfied that it was not adduced in those proceedings but
there is a reasonable explunation for the failure to adduce it.

AN (3) Subsection (1)(c} applies to any witness (including the appellant) who
hutnet } 5oles-alss-to-th 4 B
i

Band
R PP
erwifo_where th il X : for-that-pur aRd-the
id £ the-hushamnd. i i et ferin-th i
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from-whieh-th h licati

Y
Pheat P

(4) For the purposes of this Part, the Court of Appeal may, if it thinks it
necessary or expedient in the interests of justice, order the examination of any
witness whose attendance might be required under subsection (IXb) to be
conducted, in manner provided by rules and orders made under section 9,
before any judge or officer of the Court of Appeal or other person appointed
by the Court of Appeal for the purpose, and allow the admission of any
depositions so taken as evidence before the Court of Appeal.

{5) In no case shall any sentence be increased by reason of or in
consideration of any evidence which was not given at the trial,
(Added 34 of 1972 5. 18)
[¢f 1968 ¢ 195. 23 UK))

0000438

/T "2 competent but not a compeliable witness.

[ '(6) Where the husband or wife of an appellant or respondent is
required to be examined under subsection (1}(®) or (4), other than on
behalf of the appellant or respondent concerned, the husband or wife may
apply to the Court of Appeal for an exemption from the requirement to be
$0 examined.

(7) Where the busband or wife of an appeilant or respondent has the
right to apply to the Court of Appeal for an exemption under subse;tlc{n
(6), the Court of Appeal fust be satisfied that the husband or wife is
aware of such a right, X

(8) Where the husband or wife of an appellant or respondent applies
to the Court of Appeal for an exemption under subsection (6), the Court
of Appeal may exercise the same powers that a court may exercise under
section 57A(2), and that section shall apply with such modifications as the
circumstances require,

(9) Section 7 of the Evidence Ordinance {Cap. 8) {privilege of
husband and wife) and section 8(2) of that Ordinance (evidence of access)
shall not apply to the husband or wife of an appellant or respondent,
where the husband or wife is being examined under subsection [$}1(»]
or (4).

(10) Section 65A of the Evidence Ordinance (Cap, 8) (privilege
against incrimination of self or spouse in criminal proceedings) shall not
apply to the husband or wife of an appellant or respondent, where the
husband or wife is being examined under subsection (1)(6) or (4), other
than on behalf of the llant or d

6000008



CAP. 221

Criminal Procedure

0006069

(11) Where a child is required to be examined before the Court of
Appeal under subsection (1)(3) in proceedings in respect of an offence
specified in section 79B(2), the Court of Appeal may exercise the same
powers that a court may exercise under section T9B(2).

(12) Where a mentally incapacitated person is required to be
examined before the Court of Appeal under subsection (1) in
proceedings in respect of an offence specified in section 79B(3), the Court
of Appeal may exercise the same powers that a court may exercise under
section 79B(3),

(13) Where a witness in fear is required to be examined before the
Court of Appeal under subsection (1Xb) in proceedings in respect of any
offence, the Court of Appeal may exercise the same powers that a court
may exercise under section 79B(4}.

(14) Where a person outside Hong Kong is required to be examined
before the Court of Appeal under subsection {1)(8) in proceedings in
respect of any offence, the Court of Appeal may exercise the same powers
Lhat a court may exercise under section 791,

(15) Section 79B(5) shall apply in relation to the exercise of the
powers referred 10 in subsection (11), {12) or (13) as it applies in retation
to the exercise of the powers under section 798,

(16) Sections 79] and 79K shall apply in relation to the exercise of the
powers referred to in subsection (I4) as they apply in relation to the
exercise of the powers under section 791,

(17) In subsections (11) to (13)}—

“child™ (%) means a person—

(@) who, in the case of an offence specified in section 79B(2)(a),
is under 17 years of age; or

(6) who, in the case of an offence specified in section 79B(2)(b)
or (c), is under 14 years of age;

“mentally incapacitated person” (R WIT RN A) means a person
who is mentally disordered or mentally handicapped within the
meaning of section 2 of the Menta} Health Ordinance (Cap. 136);

“witness in fear” (ZEBMHHBA) means a witness in respect of whom the
Court of Appeal is satisfied, on reasonable grounds, is apprehensive
as to the safety of himself or any member of his family if he gives
evidence. .
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SCHEBULED

Chapter of
Ordinance

Cap. 16
Cap. 200

Cap. 212

( Amended 38 of 1994 5. 4)

[
’—— Short title ’

Enactments referred to

Separation and Maintenance Orders
rdinance

Crimes Ordinance

Offences against the Person Ordinarice

The whole Ordinance.

Part V1 (lncest) and Part X1 {Sexual
und related offences).

ss. 26, 17, 43, 44 und 45 and, in the case
of any offenc involviag budily injury to
u child or young person under the age of
16 years, ‘mny other cnactment in the
Ordinance.

C iq ajfn 1206 frhedull incorporated. Amzmltir[ 29 of 1952 5. 4; 21 of i970 Second Schedute;

1ef 1908 c. 67 5. 27 & Lst Sch. UK.: 1904 ¢ 5B 5. 28(3) UK)
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CAP. 21 Defumation

209, " i

3 -8

Any person charged with the offende of libel before any court of criminal
Jurisdiction, and the wife or husband|of the person so charged, shall be

competent, but not compellable, witnesfes
hch:

on every hearing at every stage of

{9 of 1901 s, 9 incorporated)
[¢f. 1888 ¢. 64 5. 9 UK]
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000001t



CAP. 179 Maiimonial Causes

52. Evidence
— {1} The evid f ahushond

-any-
proceedings to prove that marital intere tse did or did not take place between
them during any period; but a husband or wife shalt not be compeliable in
criminal proceedings to give evidence of]the matters aforesaid.  ( Amended 25
of I969 5. 8)

(2} The parties to any proceedin;
and the husbands and wives of the
inthe di 22

4
88—

ifa—shall he—admiock

gs instituted in consequence of adultery

parties shail be competent 1o give evidence
15 Py

2f £

(3} Inany praceedings for nullity of marriage, evidence on the question of
sexual capacity shall be heard in camera unless in any case the Jjudge is satisfied
that in the interests of Justice any such evidence ought to be heard in apen court.

[ef: 1965 ¢. 72 5 43 U.K]
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CAP. 210 Theft

I;

3i. Husband and wife

(1} This Ordinance shall apply in relation to the parties to a marriage,
and to property belonging to the wife or husband whether or not by reason of
an interest derived from the marriage, as it would apply if they were not
married and any such interest subsisted independently of the marriage.

{2) Subject to subsection (4), a person shall have the same right to bring
proceedings against that person’s wife or husband for any offence {whether
under this Ordinance or otherwise} as if they were not marriex

dnai I, H shallb, ry H

Sing-any B 5
ion atey 1age of Lh i }r
G)_Wh ; e in o i - Brought by _that

e
£ £ P &

person’s wife or husband with having dommitied any offence with reference ta
that person’s wife or husband or to prdperty belonging 1o the wife or husband,
the wife or husband shall be competent to give evidence at every stage of the
proceedings, whether for the defence g¢r for the prosecution, and whether the

accused is charged solely or jointly with any other person:
Provided that—
() the wife or husband (unless compeliable at common law) shall
nol be llable eithet to give eviden: or, in giving evidence,
to disclose any communjcation made 1o ber or him during the

marriage by the accused§ and
{b) her or his failure 1o give|evidence shalt not be made the subject
v by th i

=

belongs to that person’s wife or husband, or for uny attempt, incitement or
conspiracy to commit such an offence, unless the proceedings are instituted by
or with the consent of the Secretary for Justice: (Amended L.N. 362 of 1997)
Provided that—
(@} this subsection shall not apply to proceedings against a person
for an offence—
(i) if that person is charged with committing the offence jointly
with the wife or husband; or
{ii) if by virtue of any judicial decree or order {wherever made)
that person and the wife or husband are at the time of the
offence under no obligation to eohabit; and
(#) this subsection shall not prevent the arrest, or the issue of a
warrant for the arrest, of a person for an offence, or the remand
in custody or admission to bail of a person charged with an
offence, where the arrest (if without a warrant) is made, or the
warrant of arrest issues on an information laid, by a person
other than the wife ar husband.

{ef 1968 ¢. 60 5. 30 UK}

+tor—the-
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CAP. 8

Evidence
-_—

74. Interpretation

In this Part, unless the context otherwise fequires—
“civil proceedings” (R#EMEF), in relation Lo the requesting court, means
proceedings in any civil or commercial muatter;
“requesting court” (IR MR TLDE) has the meaning given in section 75;
“request” {#:f « #HRE) includes any’ commission, order or other process
|| A> issued by or on behalf of the requesting court, ; ; .
[ef 1975 c. 34 5. 9(1) U.K) A “live television link” (B EBBE) means a system in which two places
are equipped with, and linked by, audio visua! facilities that enable
persons at one place to see and hear persons at the other place, and

vice versa, at the same time;’
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CAP. 8 Evidence

76. Power of a court in Hong Kong to give
effect to. an application for assistance

(1) Subject to this section, the Court of First Instance shall have power,
on any such application as is mentioned in section 75, by order to make such
provision for ubtaining evidence in Hong Kong as may appear 1o the court to
be appropriate for the purpose of giving effect to the request in pursuance of
which the application is made; and any such order may require a4 person
specified therein to take such steps as the court considers appropriate for that
purpose. ( Amended 25 of 1998 5. 2}

(2) Without prejudice to the generality of subsection (1) but subject 10
this section, an order under this section may, in particular, make provij’pn—
r {a) for the ination of wit, ity Hy-ort A

{b) for the production of documents;

() for the inspection, photographing, preservation, custady or
detention of any property;

(d) for the taking of samples of any property and the carrying out of
any experiments on or with any property,

{e) for the medical examination of any person.

(3) An order under this section shall not require any particular steps to
be taken unless they are steps which can be required to be {aken by way of
obtaining evidence for the purposes of civil proceedings in the court making
the order (whether or not proceedings of the same description as those to
which the application for the order relates); but this subsection shall not
preciude the making of an order requiring a person to give/;es(-imeny-(ei(-bep

§ o otherwise than on oath where this is dsked for by the

requesting court,
{4} An order under this section shall not require 4 person-—
() to state what documents relevant 1o the proceedings to which the
application for the order relates are or have been in his
possession, custody or power; or

(8) to produce any documents other than particular documents
specified in the order as being documents appearing to the court
making the order to be, or o be likely to be, in his possession,
custody or power,

{5) A person who, by virtue of an order under this section, is required to
auiend at any place shall be entitled to the like conduct money and payment for
expenses and loss of time as on attendance as a witness in civil proceedings
before the Court of First Instance. (Amended 25 0f 1998 5. 2}

[ef 1975 ¢. 34 5. 2 UK}

/1\ by any means, including by way of a live television link

/\ evidence
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CAP, 8 Bvidence

—

77. Privilege of witnesses

(1) A person shall not be compelled by virtue of an order under section
76 to give any evidence which he coutd not be compelled to give—
(a} in civil pr?cccdings in Hong Kong; or
“ (&) subject beestien-(1y, in civil pr

in the country or
territory in which the requesting court exercises jurisdiction.

“ @) seetion; ((1)() shatl not apply unless the claim of the person in
question to be exempt fram giving the evidence is either—

(1) supported by a statement contained in the request {whether it is
so supported unconditionally or subject to conditions that are
fuifilled); or

(6} conceded by the applicant for the order;

and where such a claim made by any person is not supported or conceded as
aforesaid he may (subject to the other provisions of this section) be required to
give the evidence to which the claim relates but that evidence shall not be
transmitted to the requesting court if that court, on the matter being referred
to it, upholds the claim,

(3) Without prejudice to subsection (1), a person shall not be compelled
by virtue of an order under section 76 to give any evidence if his doing so
would be prejudicial to the security of the United Kingdom, Hong Keng, or
any other territory for which the United Kingdom is responsible under
international law; and a certificate signed by or on behalf of the Chief
Secretary for Administration to the effect that it would be so prejudicial for
that person to do so shall be conclusive evidence of that fact, { Amended 30 of
19785 2: L.N. 362 of 1997)

(4) In this section references to giving evidence include references to
answering any question and to producing any document and the reference in

hsecti ission of evid

(2) to the t given by a person shall be
construed accordingly.

Ief. 1975 c. 34 5. 3 UK]

0000u16

/\ subsections (2) and (2A)

B Where a person is giving evidence by any means other than by way of a live
television link, subsection

4 28) Where a petson is giving evidence by way of a live television
link, subsection (1)(6) shall not apply unless—

(@) the claim of the person in question to be exempt from giving

the evidence is supported or conceded as mentioned in
subsection (2); or

(b) the reques.ﬁng court, on the matter being referred to it by
way of a live television link, upholds the claim,

fogoor”
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77B. Power of Hong Kong court to assist in obtaining
evidence for criminal proceedings
in an overseas court

(1) The provisions of sections 75, 76 and 77 shall have effect i relation
to the obtaining of evidence for the purposes of criminal proceedings as they
have effect in relation to the obtaining of evidence for the purposes of civil
proceedings except that—

(a) section 75(b) shall apply only to proceedings which have been
instituted or whose institution is likely if the evidence is
obtained; and  { Amended 37 of 1984 . 9)

4 ton-T6-ghall ek isi

B3 3, i e
N P o P PR it ] not make provision for any matter
Pasy . &\ (6) an order under section 76 shal. not P X
H > fcnar }‘l]e exdﬁnmz}uon pof wlme{ses, either orally or in writing, or other than a matter referred to in section 76(2)(a) or ).

(2} In its application by virtue of subsection {1}, section 77(1)a) and (b)
shall have effect as if for the words “civil proceedings” there were substituted
the words “criminal proceedings”.

(3} Nothing in this section applies in the case of criminal proceedings of
4 political character.

lef 1975 ¢ 34 5. 5 UK]
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77E. Issue of letter of request to obtain
evidence in criminal proceedings
(1) Where it appears to the Court of First Instance that any criminal
proceedings—
(a) have been instituted in Hong Kong; or
(b) are likely to be instituted in Hong Kong if evidence is obtained
for the purposes of those criminal proceedings by virtue of an
order made under this section,
the Court of First Instance may order that a letter of teguest shall be issued
and transmitted in such manner as the Court of First Instance may direct to a
court or tribunal specified in the order and exercising jurisdiction in a place
outside Hong Kong, requesting such court or tribunal to assist in obtaining
evidence for the purposes of those criminal proceedings.
(2) An order under this section shall specify the evidence to be obtained
and, in the casc of evidence to be obtained—
(@) by the examination of any person as a witncﬁ}\lhc name and
particulars of such person or such other particulars by reference
to his office or employment as may be sufficient to ascertain his
identity; or
by the production of any document of thing, the nature of such
document or thing or a description thereof,

)

600918

/r by any means (including by way of a live television link)
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(3) An application to the Court of First Instance for an order under this
section may be made ex parle supported by uffidavit—

(@) in respect of eriminal proceedings refesred lo in subsection
(1)), by the Secretary for Justice or any person charged with un
offence to which such criminat proceedings relate; or

(b) in respect of criminal proceedings referred to in subsection {I)d),
by the Sccretary for Justice. ( Amended L.N. 362 of 1997)

(4) A letter of request ordered 1o be issued by the Court of First Instance
under this section shall be issued by the Registrar of the High Court (in this
Part referred to as “the Registrar”) under the seal of the High Court in such
form as may be prescribed by rules of court, or if no such form is prescribed in
such farm as the Court of First nstance may direct.

(5) The power ta make rules of court under section 54 of (he High Court
Ordinance (Cap. 4) shall include power to make rules of court with respect to
this section (including the procedure to be followed) and for supplementing its
provisions,

(6} A letter of request may be issued under this section in respect of an
investigation or ancillary criminal matter as if the investigation or ancitlary
criminal matter, as the case may be, were criminal proceedings referred 1o in
subsection (1){a) and, in such a case, the provisions of sections 77F and 77G
shall, with all necessary modifications, operate in relation to any such request
as if any references in those provisions to criminal proceedings were references
o—

{u) where paragraph (a) of the definition of “investigation” is
applicable, a prosccution arising out of the investigation to
which the request relates;

where paragraph (b)) of the definition of “investigation” is
applicable, the ancillary criminal matter to which the request
relutes;

in the case of an ancillary criminu! matter, the anciflary criminal
tnatter,

and the other provisions of this Ordinance, or of any other Ordinance, which
relates, whether directly or indirectty, to the provisions of this Part shall be

G

(¢

>conslrued accordingly.  (Added 87 of 1997 5. 36)

(7} In subsection (6)—

“ancillary criminal matter” (BHEM4E%%) means anciltary criminal matter
within the meaning of section 2 of the Mutual Legal Assistance in
Criminal Matters Ordinance {Cap. 525);

“investigation” ({4#) means an investigation—

(a} into an offence against a law of Hong Kong; or
(b} for the purposes of an ancillary criminal matter. ( Addded 87 of
1997 5, 36)
{ Amended 25 of 1998 5. 2)

060419

£ (6A) In subsection (2), “live television link” {EFTHBHE) has the

same meaning as in Part VIIT
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79G. Application for dismissel of charges
contained in a notice of transfer

(1} Where a notice of transfer has been served, any person to whom the
notice relates may, at any time before he is arraigned (and whether or not an
indictment has been preferred against him), apply orally or in writing to the
Court of First Instance to be discharged. (Amended 25 0f 1998 5.2}

(2) The court shall, if it appears to it that the evidence against the
applicant would not be sufficient for a jury properly to convict him, direct that
he not be arraigned on the charge and direct that he be discharged.

(3) No oral application may be made under subsection {1) unless the
applicant has given the court written motice of his intention 1o make the
application.

(4) Oral evidence may be given on such an application only with the
leave of the court or by its order; and the court shall grant leave or make an
order only if it appears to it, having regard 1o any matters stated in the
application for leave, that the interests of justice require it to do so.

(5) No leave or order under subsection (4) shall be granted or made in
relation to oral evidence from a chitd or mentally incapacitated person who is
alleged—  ( Amended 81 of 1997 5. 59)

(a) to be a person against whom an offence to which the notice of
transfer relates was committed; or

(b) to have witnessed the commission of such an offence.

(6) If the court grants leave permitting, or makes an order requiring, a
person ta give oral evidence, but that person does not do 50, the court may
disregard any document indicating the evidence that he might have given.

(7) Subject to section 81E(3), a discharge under this section shall be
deemed to be an acquittal.

(8) The Chief Justice may make rules or give directions for the purposes
of this section and, without prejudice to the generality of this subsection, the
rules or directions may make provision—

(@) as to the time or stage in the proceedings at which anything
required lo be done is to be done (unless the court grants leave
to do it at some other time or stage);

(&) as to the contents and (orm of notices or other documents;

(¢} as to the manner in which evidence is to be submitted; and

(4} as to persons to be served with notices or other material,

(9) Rules or directions made under subsection {8) shall not have effect
until approved by the Legistative Council and published in the Gazette.

(Part I11A added 69 of 1995 5. 3)

000020

E PART 1B

TAKING EVIDENCE FROM WITNESSES OUTSIDE HoNa KoNG
BY LivE TELEVISION LNk

79H. Interpretation

In this Part, unless the context otherwise requires—

“court” (#HE) includes the District Court and a magistrate;

“live television link” (B HHME) means a system in which two places
are equipped with, and linked by, audie visual facilities that enable
persons at one place 10 see and hear persons at the other place, and
vice versa, at the same time.

781. Court may take evidence by live
television link from person
outside Hong Kong

() court may, on the application of a party to any criminal
proceedings, permit a person, other than a person who is a defendant in
the proceedings concerned, to give evidence to the court by way of a live
television link from a place outside Hong Kong, subject to such

ditions as the court iders appropriate in the circumstances.

i o dorgibaenth

kk . B—A-courtsh £ ider 1333 5-its
satisfied-that—
-{@}-.the person jis-outside H. K .
-(b)--the-evid . iontly_be. piven—im i
y—be—given—in-Heng
Kongian
{e}—adi Jevision Jink i ilabk bly be-mad
-available,
g, Subject to subsection (2}, 2
(2)The court shall not give permission under subscction (1) if -
% (a) the person concerned is in Hong Kong;
®) the evidence can more conveniently be given in Hong
Kong;
(c} alive television link is not available and cannot
reasonably be made avaitable; 2 0
[ measures to ensure that the person will be

giving evidence without coercion cannot
reasunably be taken; or
{e) it is It in the intarecte af i,

b
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79J. Place from which person gives evidence
to be deemed part of courtroom

(1) Where a person is giving evidence in proceedings by way of a live
television link pursuant to permission given under section 791, the place
from which the person is giving evidence shall, for all purposes in
connection with the proceedings concerned, be deemed to be part of the
coustraom in Hong Kong in which the proceedings concerned are taking
place.

{2) Without prejudice to the lity of subsection (1), that
subsection has effect for the purposes of the laws in force in Hong Kong
relating to evidence, procedure, contempt of court and perjury.

79K, Administration of oaths and affirmations

An oath to be sworn or affirmation to be made by a person who is to
give evidence by way of a live television link under this Part may be
administered-- -

(@) by way of a live television link, as nearly as practicable in
the same way as oaths or affirmations are administered in a
court in Hong Kong; or
by a person authorized by the court, acting at the direction
of and on behalf of the court, at the place where the person
is to give evidence.

(b

T9L. Chief Justice to make rules or
give directions

The Chief Justice may make rules or give directions respecting the
giving of evidence by way of a live television link under this Part.”
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5. Requests by Hong Kong for taking of evidence, etc.

(1) The Secretary for Justice may request an appropriate authotity of a
place outside Hong Kong 1o arrange for—

(a) evidence to be taken in the place and the transmission of the

o “ evidence to Hong Kong;.or

H %) a thing (including a thing belonging to a class of things) in the place
to be produced and the transmission of the thing to Hong Kong,
for the purposes of a criminal matter in Hong Kong,

(2) The provisions of sections 77F and 77G of the Evidence Ordinance
(Cap. 8) shall, with all necessury modilications, apply Lo and in relation to
any deposition, logether with any thing exhibited or annexed thereto, which
is received by the Secretary for Justice pursuant to a request under subsection
{1) as if—

() that request were a letter of request issued by the Registrar of the
High Court under section 77E of that Ordinance; (Amended 25
af 1998 5. 2)
that deposition, together with any thing exhibited or annexed
thereta, were received by that Registrar pursuant to such [etter;
and
any references in those provisions to criminai proceedings were
references to—
(i) where the criminal matter concerned is an investigation to
which paragraph (a) of the definition of “investigation” is
applicable, a prosecution arising out of the investigation;

(ii) where the criminal matter concerned is an investigation to
which patagraph (6) of the definition of “investigation” is
applicable, the ancillary criminal matter to which the
investigation relates;

(iii} where the criminal matter concerned is an ancillary criminal
matter, the ancillary criminal matter,

and the other provisions of that Otdinance, or of any other Ordinance, which
relate, whether directly or indirectly, to sections 77F and 77G of the Evidence
Ordinance {Cap, 8) shall be construed accordingly.

{Amended L.N. 362 of 1997)
o>

(2

(¢

600422

A(ua)_evidence to be taken by way of a live television link
from a person at the place; or

~1 - -

I{ @ In subsection {1), “tive tclevision link” (RLFLELUIR) means &
system in which two places are equipped with, and linked by, audio visual
facilities that enable persons at one place to see and hear persons at the
other place, and vice versa, at the same time.
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Mutual Legal Assistance in Criminal Matters

10. Requests to Hong Kong for taking of evidence, etc.

. orit—ofa—nt
(1) Where " do-b autherity—ef-a—pla

( A% outside Hong Kong that—

PRvef

(a) evidence be taken in Hopg Kong; or

(b}

a thing (including a thing belonging to a class of things) in Hong
Kong be produced,

for Lhe purposes of a criminal matter inf the place, then the Secretary for Justice
may authorize in writing the faking of pvidence or the production of the thing,

1

and the transmission of the evidence or| subject to subsection (14), thing to that
Amrondeddo N3 Lol A IGT}

—f ~N—3p2nf
{2) Where the Secrctary for Justice authorizes the taking of evidence or
the proruclion of a thing under subsection (1)—

[ )

>

[

k}?/\pw

evidence on oathidf each witness appearing before the magistrate
to give evidencd in relation to the matter, and a magistrate who
takes any such evidence shall—

(i} cause the evidence (o be put in writing and certify that the

evidence was taken by the magistrate; and

(il) causc the writing so certificd to be sent ta the Seerctury for
[ Justice; o1~ |
in the casc of the production of a thing, a magistrate may require
the production E. the lhing{‘\nd. where the thing is produced, the

in the case of lh}%ukiug of evidened, a magistrate may take the

magistrate shalilbend the thihg (which, in the case of 2 document,

tnay be a copy ol the document certilied by the magistrate to be

a true copy) to the Secretary for Justice. (Amended L.N. 362 of
) 4

b4 or otherwise than on oath

m (2A) A magistrate may only take the evidence of a witness under subsection (2)(a)
otherwisc than on oath where this is asked for by the appropriate authority of the place

outside Hong Kang.

W

000023

< (1) Where d request is made by an appropriate avthorify 6l a place
outside Hong Kong that—
(a) evidence be taken in Hong Kong;
(b) evidence be.taken by way of & live television link from a
person in Hong Kong; or
(¢) a thing (including a thing belonging to a class of things) in
Hong Kong be produced,
for the purposes of a criminal matter in the place, the Sectetary for Justice
may authorize in writing—
(i) where paragraph () applies, the taking of evidence and the
transmission of the evidence to that place;
(ii) where paragraph (b) upplies, the taking of evidence by way
of a live television link {rom the person concerned; or
(iii) where paragraph (c) applies, the production of the thing
and, subject to subsection (14), the transmission of the thing
to that place.

T

Aunder subsection (1)(i)
Lt

D (aa) in t}.m case of the taking of evidence under subsection
(1)(ii), a magistrate shall be present during the taking
of the evidence and the magistrate shall—
(1) identify the witness;
(if) upon the conclusion of the taking of the evidence,
draw up minutes indicating the date on which the
evidence is taken, the place where the evidence is
taken, and whether or not an oath or affirmation
I~ ha:‘?e_pl;l administered to the witness;
i} certify that the minutes “drav “the
(I) maginrate; ao were drawn up by the
IV) cause the minutes 5o certifi

Sectetary for Justie m"mf ed to be sent to the

/\ ‘under subsection (1))

., ﬂ certity that thy i
magisirate and shall' ¢ (hing was produced to the

00006023



CAP. 825 Mutual Legal Assistance in Criminal Matters

o (3) A proceeding under subsection (2) shall be held in open courl excepl
where—

(@) the magistrate is satisfied that it i3 necessary for the proceeding
{0 be feld in camera in order to comply with any prescribed
nrrangements relating (o the proceeding;

(6) the magistrate exercises a power pursuant te the provisions of
any other Ordinance whercby he may held the proceeding in
camera; of -

{¢) the criminal matter outside Hong Kong to which the proceeding
relates is an investigation and the Whagistrate is satisfied that
there are reasonable grounds for helieving thut—

(i) it is in the interest of the person required (o give evidence,
or produce a thing, for the purposes of that matter that the
proceeding be held in camera; or

(i) that matter would be substantially prejudiced if the
” {1> proceeding were held in open court,
(4) The magistrate conducting a proceeding under subsection {2) shall
permit—

(@) the person to whom the criminal mattet in the place outside
Hong Kong concerned relates;

(A) any other person giving evidence or producing 4 thing at the
proceeding before the niagistrate; and

() the appropriatc authority of that plu(l:;?/ .

to appear, or have legal representation, or both, af the proceeding before the
nagistrate,

(5) The certificate by the magistrate under subsection (2) shail state
whether, when the evidence was taken or the thing was produced, any of the
following persons were present-—

(7) the person to whom the criminal matter in the place outside
Hong Kong concerned relates or his legal Tepresentative, if any;

{6) any other person giving evidence or producing a thing or his
legal representative, if any.

000024

o

(d) in the case of the taking of evidence under
[j subsection (1)(i))}— X X

(i) the criminal matter outside Hong Kong to which
the proceeding relates is a prosecution;

(ii) the appropriate authority of the place_conoemed
requests that the proceeding be held in camers;
and

i) the proceedings in the place concerned in which

@ the I:videncc gi: to be zeceived will be held in
camera.’
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{6) For the purposes of this section, the person to whom the criminal
matter in the place outside Hong Kong concerned relates is competent but not
compellable to give evidence.

(7) For the purposes of this section, u person wlo is required to give
evidence, or produce a thing, far the purposes of a criminal master in a ptace
outside Hong Kong, is not compeliable to answer 2 qQuestion, or produce a
thing, that the person is not compellable to answer or produce, as the case may
be, in the criminal matter in that place.

(8) A duly certified external law immunity certificate is admissible in
proceedings under this section as evidence of the facts stated in the certificate.

(9) Subsection (7) does not apply in a case where its application would be
inconsistent with any pravision of prescribed arrangements, if any, between
Hong Kong and the prescribed place concerned.

(10) For the purposes of this section, a person who is required to give
evidence, or produce  thing, for the purposes of a criminal matter in a place
outside Hong Kong, is not compellable to give evidence, or produce a thing,
that the person could not be compelled to give or produce, as the case may be,
in Hong Kong— .

(@} if that matter were a trial of a person for & Hong Kong qffcncc
or proceedings to determine whether a person should be tried for
such an offence; or

(h) without prejudice to the generality of paragraph (a)—

(i} on the ground (hat to do so might tend to incriminate him;
and
(i) if—

(A} the provisions of any Ordinance which qualify a
person’s vight not to incriminate himself had never
been enacted; and

(B) that matter were a trial of a person for a Hong Kong
offence or proceedings to determine whether a person
shouid be tried for such an offence.

(11) Without prejudice to the generality of subsection (10), for the
purposes of this section, a tax adviser or relevant auditor who is required to
give evidence, or produce a thing, for the purposes of a criminal matter in a
place outside Hong Kong which is an investigation into an externa} offence
relating 1o taxation, is not compellable to give evidence, or produce a thing, to
the extent that the evidence or thing, as the case may be, relates to, or is, a tax
document which—

{«) is the property of that tax adviser or relevant auditor, as the case

may be; and .

in the case of a tax adviser, originates from hirm, or from his client
or another tax adviser of the client, for or in connection with
the giving or obtaining of advice about the tax affairs of the client,

@

000425
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(12} For the purposes of this section, and without projudice lo the
operation of subsection (6), (7), (9), (10) or (11}, a person who is required to
give evidence, or produce a thing, for the purposes of a criminal matter in a
place outside Hong Kong, shall not be required—

(a) to state what things relevant to that matter are or have been in

his possession or control; or

(b) to produce any things other than particular things specified by
the magistrate conducting the proceedings concerned under
subsection (2), or things belonging to a particular class of things
specified by that magistrate, as being things, or a class of things,
as the case may be, appearing lo that magistraie to be, or to be
likely to be, in his possession or controf.

(13) It is hereby declared that evidence taken for the purposes of this
section shall not be admissible in evidence, or otherwise used, for the purposes
of any criminal matter, civil pr i disciptinary pr di or other
proceedings, in Hong Kong except any prosecution of the person who gave
that evidence for the offence of perjury, or contempt of court, in respect of that
evidence.

(14) The Secretary for Justice shall not authorize under subsection (1) the
transmission of the original of a thing to0 # plice outside Hong Kong unless—

(a) the appropriate authority of the place has, not more than
| month after the thing was produced, given the Seeretary for
Justice a notice in writing setting out the grounds on which the
original of the thing is required for the purposes of the criminal
matter concerned in that place; and
in any case where the Secretary for Justice is of the opinion, after
considering all the circumstances, that the original of the thing
should be returned to Hong Kong upon the conclusion of the
proceedings relating to that criminal malter, the appropriate
authority has given an unqualified undertaking 1o the Secretary
for Justice that the original of the thing will be so returned.
(Amended L.N. 362 of 1997)

(b

N,
N2

noouze

2 (15)In this section, “live television Enk” (BRAEME) means a
system in which two places are equipped with, and linked by, audio visual
facilities that enable persons at one piace to see and hear persons at the
other place, and vice versa, at the same time.
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32A. False unswom statement under section 76
of Evidence Ordinance

If any person, in givi Bt + § TR
cigeth thywh ired—to do sob h iRt

o
of-theF
of-thn

idh 4 Cap-8)'tnakes a
(a) which he knows to EZ false in a material particular; or
(b) which is false in 2 material particalar and which he does not
believe to be true,
he commits an offence and is liable on conviction on indictment to
imprisonment for 2 years and 1o a fine of 55,000,
(Added 2 of 1977 5. 4)
[ef. 1975 ¢. 34 5. 8(1) UK]

000027

R

evidence otherwise than on oath pursuant to section 10 nf_ the Mutual Legal Assistance
in Criminal Matters Ordinance (Cap. 525), or where required to do so by an order under
section 76 of the Evidence Ordinance (Cap. 8) or that section 76 as extended by section
77B of the Evidence Ordinance (Cap. 8)

&
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CAP. 227 Magistrates

81. Taking of evidence at hearing

(1) At a preliminary inquiry where the accused is present at the hearing,
the magistrate shali, before committing the accused to prison for trial o before
admitting him to bail to take his trial, in the presence of the accused proceed
to take evidence for and on hehall of the prosecutor and his witnesses in the
same manner, subject to subsection (3), as is hereinbefore provided for the
taking of the evidence of the complainant or informant and his witnesses on a
complaint or information for an offence punishable on summary conviction.
{See Form 19)  (Amended 49 of 1965 5. 14; 48 of 1983 5. 3)

(2) The accused or his counsel shall be at liberty to put questions to any
witnesses produced against him, and, subject to subsection (3), the depositions
or evidence of the prosecutor and his witnesses shall, in the presence of the
accused, be read over to and signed respectively by the witnesses who have
been 50 examined, and shall alse be signed by the magistrate taking the same.

(3) The magistrate may cause the deposition or evidence of a witness
who is examined under subsection (2) to be recorded by way of shorthand note
or mechanical or electrical recording device and, thereafter, reduced into
writing; and where—

(g} that writing is made available to the accused or his counsel; and
(b) the witness thereafter, on oath and in the presence of the
accused, confirms the accuracy of that writing,

the deposition or evidence of that witness shall be treated, for all purposes, £ (4) Where the evidence of a witness is taken by way of a live

including section 70 of the Evidence Ordinance (Cap, 8), as if it had been television fink under Part B of the Criminal Procedure Ordinance
reduced into writing immediately, read over to the witness and signed by him (Cap. 221)— i

in the presence of the accused. (Added 75 of 1984 5. 2) (@) lh? requirement in subsection (2) that the deposition or

H A> (Amended 75 of 1984 5. 2) evidence of the witness shall be signed by the witness in the

[¢f 1848 c. 42 5. 17 UK] presence of the acoused shall be deemed to have been

cumplied with if, in the presence of the accused, the witness
confirms on vath the of the deposition or evid

by way of a live television link; and

‘where subsection (3) applies, paragraph (5) of that
subsection shall be deemed to have been complied with if,
after the writing concerned is made available to the accused
or his counsel, and in -the presence of the accused, the
witness confirms on oath the accuracy of the writing
concerned by way of a five television link.

(5) In subsection (4, “live television link” (RBIREBBR) has the

meaping assigned to it by section 79H of the Criminal Procedure
Ordinance (Cap. 221).’

(&)
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or otherwise than on oath

CAP, 525 Mutual Legal Assistance in Criminal Matters

{2) A document is duly certified for the purposes of subsection (1) if it
purports 10 be authenticated by the oath of a witness or an officer of the
government of the place outside Hong Kong concerned or 1o be sealed with an
official or public seal of the placc or of a minister of state, or of a department
or officer of the government, of the place.

3) Nothlng in this section prevents the proof of any matter, or the
admission in evidence of any document, in accordance with any other
provision of this Ordinance or law of Hong Kong.

33. Regulations

The Chief Executive in Council may make regulations— { Amended 71
0f1999 5. 3)

{a) prescribing anything that is required or permitted to be
prescribed under this Ordinance;

(2] generally for the better and more eﬂ‘ectual urrymg out of (he
provisions of this Ordinance, i
evidential and supplementa! provisions,

and, in particular—

(1) prescribing the practice and procedure in relation to the
performance by magistrates of functions under this Ordinance,
inctuding the summoning of witnesses, the production of
documents, the taking of cvidence on vaththe administering of
oaths, the payment of expenses and allowahces of witnesses and
the protection and immunity of magistrates, of barristers and
solicitors appearing before magistrates and of witnesses; and

(ii) prescribing penalties not exceeding a fine at level 3 or
imprisonment for 6 months for offences against the regulations.

34. Chief Executive to give notice to Central
People’s Government in relation to Hong
Kong requests and external requests

{1) The Chief Executive shall cause the Central People’s Government to
be given notice of every Hong Kong request and external request.
(2) Where the Central People’s Government issues an instruction to the
Chief Executive to take, or not to take, an action—
(a) in relation to a Hong Kong request or external request; and
(B) on the ground that if the instruction were not complied with the
interests of the People’s Republic of China in matters of
sovereignty, security or public order would be significantly
affected,

Autharizad Loose-eaf Edition, Printed and Publishad by the Gavernment Printer,
Hong Kong Special Administrative Reglan tasue 19



\S\ subsections (1) and (6) to (17)

CAP. 227 Magisirates

in relation to any such recognizance as they apply to such
recognizances as are mentioned therein, but any condition for
the appearance of the appellant at the hearing of the appeal shail
be deemed to be performed if he duly surrenders himself.

(3} The payment of any costs ordered to be paid under subsection 2
may be enforced as a civil debt recoverabic on 4 magistrate’s summons by the
party to whom they are ordered to be paid, and shall not be enforced in any
other manner.

(Replaced 24 of 1949 5 36)
Tef 1933 ¢. 38 5 4 UK

118. Procedure on hearing appeal

(3) In the case of any appeal to which section 105 or 113 applies—
(a} the depositions taken before the magistrate or a certified copy

{b

{c

(

thereof shall, without prejudice to any other method of proof, be
admissible as evidence of the evidence which was given and of
the statements which were made before the magistrate, and
generally thal the proceedings therein tecorded took place;
when the appeal comes on for hearing the appellant shall be first
heard in support of the appeal, the respondent if present and if
he so desires shall be heard against it and the appellant
thereafter shall be entitled to reply. Il the judge thinks additionat
evidence to be necessary he may receive such evidence, and (or
that purpose shall have the like powers under paragraphs-t—6)—
m—ﬁ-ﬁf scction 83V of the Criminal Procedure Ordinance
. 221) that the Court of Appeal would have had if the
appeal had becn an appeal to which that section applied, and the
judge may issue any pracess necessary for enforcing the exercise
of such powers; (Amended 34 of 1972 5. 22
the appeal shall not operate as a stay of execution except in the
case of—
(i) {Repealed 13 of 1995 5. 2)
(if) an order for payment of compensation; (Replaced 36 of
1976 5. 14)
the judge may reserve the appeal, or any point in the appeal for
the consideration of the Court of Appeal, or may direct the
appeal, or point in the appeal, to be argued before the Court of
Appeal; and the Court of Appeal shall have power to hear and
determine any such appeal or point so reserved or so dirceted to
be argued and may in connection therewith exercise all or any of
the powers conferred on a judge by this Part or may remit the
matter to the judge with the opinion or decision of the Court of
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or refuses to take any other step to similar effect in accordance with the law of the place
outside Hong Kong the appropriate authority of which has made the Tequest concerned;

(aa) without lawful or reasonable excuse, refuses to answer & question when Tequired
to do so by the magistrate; or

, to take the step

CAP. 525 Mutual Legal Assistance in Criminal Matiers
Regulation

[Subsidiary}

(i) the summons was served on the person, either personally or by
leaving the summons for him with some person at his last or
most usual place of abode; and

(i) 2 reasonable sum (where, in the opinion of the magistrate,
niecessary) was paid or tendered to the person for his costs or
expenses to attend before the magistrate,

the magistrate may issue a ‘warrant in accordance with Form 2 to have the
pergon—
(A) apprehended and informed, at the time of apprehension, of the
reason therefor;
(B) brought, as soon as practicable, before the magistrate—

(T to give evidence, answer questions and produce to the
magistrate such things in the person’s possession or control
as are referred to in the summons; and

() to show cause why he should not be punished under
subsection (2) for the failure to attend; and
(C) detained in custody until refeased by order of the magistrate.

(2) A person brought before a magistrate pursuant to a warrant under
subsection (1) who fails to satisfy the magisirate that he had a reasonable
excuse for the failure to attend as required by the summons commits an
offence and the magistrate may impose upon the person a fine at level 3 and
order the person to be imprisoned for 3 months.

5. Failure of witness to answer questions, ete.

A person atiending before a magistrate as a witness as required by
section 3, or a warrant under section 4, who-- A
{a) refuses to be sworn as a wi 5 ithout-lawdfil
X ¢ a—question When.sequired todo 5oby 1h

W agistrateror

A %) without Jawful or reasonable excuse, refuses or fails to produce a
thing that the person was required to produce by the summons,

commits an offence and the magistrate may—

(1) by issuing a warrant in accordance with Form 3, order the
person o be imprisoned for 3 mo: unless the person in the
meantime consents to be so swo?&&mwﬂ the guestion or to
produce the thing, as the case m# be; or

(i) impose upon the person a fine at level 3.

6. Witnesses’ allowances

The Criminal Procedure (Witnesses’ Allowances) Rules (Cap. 221 sub.
leg) shall, with all necessary modifications, apply to and in relation to
proceedings before a magistrate under the Ordinance as if—

Authorlzad Laosa-leaf Editian, Printed and Publishad by the Gavarnment Printer,
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be sworn (or affirmed) as a witness {or to take any other step to similar effect in
accordance with the law of the place outside Hong Kong concerned) now refuses so to
do*i(or being a witness)

or take the step in accordance with the law of the place outside Hong Kong concemed

CAP. 525  Mutual Legal Assistance in Criminal Matters
Regulation
- |Subsidiary]
FORM 3 b5

WaRRANT FOR COMMITMENT OF Wrrnesy REFUSING TO 3 Swonn,
Give Bvmenca or Probucy TriNgs
In the matter of Pproceadings relating to ... S
- Under the Mutual Legal Assistance i Criminal Matters Ordinance (Cap, 5253
To each and alt of the palice officers of Hong Kong and 1o the Commisstones of Correctional

Services.

‘WHEREAS
attending before me at ,,,

in Hong Kong on lny, the . day of
n.*/pm* as required by section 3%/a warrant under section 4* of the
e it Coimina) Matters Regulation {Cap. 525 an, and being required

19, » 8l
Mautual 1 Al
By me

feluses to niwer & quostion when requited by ime o d s0%seluses o
fails to produce a thing referred to in & summong under section 2 of the Mutual Lepal Assistence
in Criminal Maiters Regulation (Cap. 525 myb, leg.)*, without offering any Jawful or reagonahle
excuse for such hia refi sal*/failure*:

YOU, THE SAID POLICE OFFICERS, ARE HEREBY COMMANDED to iske the
sald .. e 04 1o safely .
oner of Correctinnal Services,

convey him to a prison, and there 1o deliver him to the Commj
together with this warrant;

YOU, THE SAID COMMISSIONER OF CORRECTIONAL SERVICES, ARE HEREBY
COMMANDED 10 recelve the said
Into custody in s prison, and there Impriton bim for such his contempt for thy pace of
- days*/months*, unlesy he shall in the meantime consent 1o being sworn (or 4ffinmed) s
& witnesd*/answer the Question*/produce the thing required*, snd for your so doing this shall be

1t

sufficient;

o 19,

* Dolste whicheves in Innpplicabte,




