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LEGISLATIVE COUNCIL BRIEF

Employees Compensation Assistance Ordinance
(Chapter 365)

Employees Compensation Assistance (Amendment) Bill 2002

INTRODUCTION

At the Executive Council meeting on 5 February 2002, the Council
ADVISED and the Chief Executive ORDERED that, the Employees
Compensation Assistance (Amendment) Bill 2002, at Annex A, should be
introduced into the Legidative Council.

BACKGROUND
Employees Compensation Assistance Scheme

2. The Employees Compensation Assistance Scheme (the Scheme)
was set up on 1 July 1991 under the Employees Compensation Assistance
Ordinance (Cap. 365) (the Ordinance) to provide payment to injured
employees who are unable to receive their entitlements for employment-
related injuries from the employers or insurers after exhausting legal and
financialy viable means of recovery. It also provides for the protection of
employers against default of their insurers who become insolvent.

3. The Scheme is administered by the Employees Compensation
Assistance Fund Board (the Board), which holds the Employees
Compensation Assistance Fund (the Fund) upon trust. The Fund isfinanced
by a levy on the premium of employees compensation (EC) insurance
policiesissued for the purpose of the Employees’ Compensation Ordinance
(ECO) (Cap. 282) to cover employers’ liabilities arising from employment-
related injuries. At present, a 5.3% levy is collected by the Employees
Compensation Insurance Levies Management Board through insurers for
distribution to three statutory bodies, namely, the Board (1%), the
Occupational Safety and Health Council (2%), and the Occupational
Deafness Compensation Board (2.3%). The levy rate for the Board has
remained at 1% since itsinception in 1991.

4, In recent years, the amount of common law damages awarded by
the Court has escalated with a number of payouts involving more than



$10 million. Coupled with adecline in the levy income in recent years due
to the completion of major infrastructure projects and keen competition in
the insurance industry, the Fund has incurred annual operating deficit since
1996-97. A table showing the annual income and expenditure of the Fundis
at Annex B.

5. The financial predicament of the Scheme was due to a number of
reasons which included—

(@) The scope of the Scheme, covering payments for statutory
compensation, common law damages, interests, lega costs as
well as claims from insurer insolvency, is comprehensive;

(b) The levy income has been maintained at alow level which is
not sufficient to cover the liabilities that the Scheme has taken
on.

6. In June 2000, the Government agreed to provide a bridging loan of
$60 million to tide the Board over the impending financia difficulties. The
Board drew down the bridging loan in July 2001. Asat 31 December 2001,
the Board held a balance of $32.5 million.

Insolvency of the HIH Group

7. On 9 April 2001, three local subsidiaries of the HIH Group of
insurance companies went into provisiona liquidation because of the
Insolvency of its Australian parent company. Two of them were active
players in the EC insurance market in Hong Kong. Under the Ordinance,
the Board would have to indemnify employers against the default of insurers
who become insolvent.

8. Based on theinformation provided by the provisional liquidators of
the HIH Group, it is estimated that the total liabilities accruing from the
employment-related injury claims under the EC policies underwritten by the
insolvent insurers would amount to about $350 million, the bulk of which
will fall due within the first few years. Under section 265 of the Companies
Ordinance (Cap. 32), the Board is one of the preferential creditors. While it
IS likely that some recovery can be made through subrogation from the
assets of the insolvent insurers, the magnitude and timing of the actual
recovery cannot be accurately ascertained at this stage.



0. Claims arising from the HIH insolvencies have depleted the
Board's reserves rapidly in the last few months. At therateit is going, and
In the absence of further assistance, the Fund will probably be depleted
before mid-2002. Section 26 of the Ordinance provides for a queuing
mechanism in the event the Fund is exhausted in which case dligible
applicants may only receive their assistance, with interest, from the Board
when it has sufficient funds to pay, in accordance with the order of priority
stated in the Ordinance. Inview of the magnitude of the clams arising from
the HIH insolvencies, it would be unrealistic to expect the Fund to be able to
continue to function effectively without an increase in revenue.

THE PROPOSAL

10. We have formulated a rescue package for the Scheme, which
includes —

(@ measures to improve the financial stability of the Fund
(paragraphs 11 to 21);

(b) anetincreaseinthelevy rate on EC insurance premium by one
percentage point, i.e. from 5.3% to 6.3% (paragraph 22);

(c) within the 6.3%, to apportion 3.1% to the Board for five years
from 2002-03 to 2006-07, but to lower the levy rate for the
Board to 2.5% from 2007-08 onwards (paragraph 25);

(d) to reduce the levy rate for Occupational Deafness
Compensation Board (ODCB) from 2.3% to 1.2% from 2002-
03 to 2006-07 but to increase the levy rate for ODCB to 1.8%
from 2007-08 onwards (paragraph 25); and

(e) aGovernment loan of $280 million (including the outstanding
balance of $50 million of the current bridging loan) at no-
gain-no-loss interest rate repayable in 10 years starting from
2008-09 (paragraph 26).

Package of Reform Measuresfor the Scheme

(A) Relief Payment in lieu of Common Law Damages



11. The Scheme currently covers liabilities relating to common law
damages in respect of employment-related injuries. The amount of common
law damages awarded by the Court could be quite substantial, bringing
about uncertainty to the financial exposure of the Scheme. There is,
therefore, a need to reduce the financial volatility brought about by the
common law awards but at the same time maintaining reasonable protection
to injured employees. To achieve this aim, it is proposed that a relief
payment should be payable under the Scheme in lieu of common law
damages.

12. The proposed relief payment shall not exceed the aggregate sum of
damages as awarded by the Court and shall not cover any costs arising from
proceedings in respect of damages. Where the amount does not exceed $1.5
million, the relief payment shall be paid in full inalump sum. If it exceeds
$1.5 million, an initial payment of $1.5 million shall be paid and then
followed by monthly payments calculated at the rate of the wage of the
worker at the time of the accident or $10,000, whichever is the higher.

13. In anon-fatal employment-related injury, therelief payment will be
payable to the injured employee who is the person entitled to the damages.
If the injured employee dies before the outstanding balance of the relief
payment has been exhausted, we propose to pay the monthly payments to
hisslher immediate family members including the spouse/cohabitee and
children under the age of 21. Where the injured employeeisnot survived by
a spouse/cohabitee and any children under the age of 21 at the time of
his/her death, the monthly payment will then be payable to his/her parents.
For fatal injuries, the relief payment will be payable to those family
members of the deceased employees who have been awarded damages by
the court.

(B) Revising the I nterest Rate

14. At present, the Board is liable to pay interest on the assistance that
an injured employee is entitled to receive. For the period after the Court
passes down the judgement, the interest will be set at the interest rate of
judgement debts (“judgement rate”’) as determined by the Court fromtimeto
time. Asfor the period before the Court judgement, the interest rate would
be as ordered by the Court, which normally would not exceed half of the
judgement rate.

15. The “judgement rate”, now standing at 8.72 % per annum, is set
above the market rate and is aimed at speeding up clearance of judgement



debts and damages. We consider that it is inappropriate for this rate to be
applied to the Scheme’ s cases because the Schemeis ex-gratiain nature and
it would not bein the Board’ s interest to delay payment.

16. To strike a balance between the interests of the Board and the
applicants, it is proposed that the Board should pay interest on statutory
compensation only and at half of the “judgement rate” or the rate as ordered
by the Court, whichever isthelower. The proposed rate should still be good
enough to preserve the value of the outstanding payment.

(C) Role of the Board in Legal Proceedings

17. At present, the Ordinance does not explicitly empower the Board to
defend claims in legal proceedings. This places the Board in a
disadvantaged position because defaulting employers are usually absent in
the legal proceedings leaving the claims undefended. It is proposed that
where a proceeding has been initiated to make a claim in connection with a
work-related accident, the Board may apply to the Court to be joined in the
proceedings as a party and defend the claims.

(D) Revising the Proceduresfor Claims

18. To strengthen the role of the Board and to better manage the
applicationsfor assistance, it is proposed that aperson who intendsto filean
application for assistance with the Board should serve a notice of
proceedingsto the Board within 30 days (or such period as may be extended
by the Board) from the date on which awrit isfiled with the Court in respect
of the claim against the employer or other parties. This would enable the
Board to determine, for every potentia claim, whether it should apply to the
Court to be joined in the proceedings.

(E) Surcharge on Employers

19. Infailing to ensurethat heis covered by an EC insurance policy, an
employer has in effect evaded payment of levy to the Board and created
potential liabilities to the Scheme. It isfair to require such an employer to
make up for the foregone levy they would have had contributed to the Board
had they complied with the requirement of the law in relation to compul sory
Insurance.

20. We propose that uninsured employers should be liable to pay a
surcharge to the Board, which shall be three times the levy payable for the
benefit of the Board under the Employees’ Compensation Insurance Levies



Ordinance (Cap. 411) on the premium paid in relation to an EC insurance
policy taken out after the offence was detected. Where no EC insurance
policy has been taken out after the detection of the offence, an employer
who no longer engages any employee shall be liable for a surcharge of
$5,000. Any uninsured employer who fails to provide information as
requested by the Board shall be liable for a surcharge of $10,000.

(F) Employees Compensation I nsurance | nsolvency Scheme

21. By its very nature, insurer insolvency would inevitably creste
sudden and substantial strain on the Fund's resources. It is considered
appropriate that in the longer term, protection against insurer insolvency
should be excluded from the scope of the Scheme and dealt with separately.
It is therefore proposed that a separate compensation fund be set up to cater
for any future insolvencies of insurers writing employees’ compensation
business. Such an arrangement is in line with practices overseas. The
Financial Services Bureau and the Office of the Commissioner of Insurance
are consulting the insurance industry, including the Insurance Advisory
Committee, in taking the matter forward. Upon the setting up of the said
fund, the Ordinance will be amended to limit the Scheme's responsibilities
to meeting claims only when injured employees, after exhausting legal and
financialy viable means of recovery, are unable to receive their entitlement
from employers who are uninsured.

Adjustment of Levy Rates

(A) LevyIncrease

22. When consulted on the reform package for the Scheme, before the
HIH insolvencies had arisen, employer representatives on the LAB
indicated that they would be prepared to accept an increase in the levy rate
for the scheme by one percentage point. Thiswould raisethetotal levy rate
Imposed on EC insurance premium from 5.3% to 6.3%. Together with the
reform package, the additional levy income would allow the Scheme to
regain long term financial viability.

23. However, with the HIH insolvencies, it is clear that the additional
liabilities would exceed the Fund's financial capability even with the
proposed levy increase. Having considered the current economic situation,
we have devised a financial package which would help the Fund meet the
liabilities arising from the HIH insolvency without having to further



Increase the total levy rate on EC insurance premium beyond the one
percentage point as agreed by the LAB.

(B) Adjustment of Levy Rates

24. The Occupational Deafness Compensation Fund (ODCF) is
primarily tasked to provide compensation to employees in noisy
occupations who have suffered occupational deafness. For the year 2001-02,
the estimated annual income of ODCF is about $64.7 million, while the
estimated expenditureisaround $29.9 million. Asat end of December 2001,
the fund has built up a sizable reserve of $236 million.

25. To address the Fund's financial commitments arising from the
insolvency of the HIH Group, it is proposed to re-distribute levy income
from ODCEF to the Fund. After examining the income and expenditure of
ODCF, as well as its substantial reserve, it is proposed to reduce the levy
rate for ODCF by 0.5 percentage point as from 2002-03 and to re-distribute
this to the Fund on along term basis. In addition, a further 0.6 percentage
point of levy income of the ODCF should be redistributed to the Fund for a
period of 5 years from 2002-03 to 2006-07. With such adjustments, the
Fund will be able to meet its liabilities from the HIH insolvency, while
ODCB will remain viable in the long-term. The Fund’s levy rate would
become 3.1% and the ODCF levy rate would become 1.2% over the next
five years from 2002-03 to 2006-07. Asfrom 2007-08, the levy rateswould
be changed to 2.5% for the Fund and 1.8% for ODCF.

Government Loan

26. As the impact of HIH insolvencies on the Fund’ s financial position
will be immediate, the Fund would need assistance to tide over the financial
commitments under the Ordinance. We propose to extend a Government
loan of $280 million (including the outstanding balance of $50 million of
the current bridging loan) to the Board, at no-gain-no-loss rate of interest.
The Government is aso prepared to allow repayment of the loan plus
Interest to commence from 2008-09 over aten-year period. The cash flow
projection taking into account the levy increase, the adjustment of the levy
rates for the Scheme and ODCB and the Government loanisat Annex C.

27. The Administration has consulted the Board, the Labour Advisory
Board (LAB) and the LegCo Panel on Manpower on the package of
measures to restore the viability of the Fund. There was support from both
employer and employee representatives on the LAB.



THE BILL
28.

The main provisions of the Bill are asfollows-.

(@

(b)

(©)

(d)

(€)

(f)

(9)

(h)

Clause 3(b) amends section 2 to add two new definitions of
“eligible person” and “relief payment”.

Clause 6 repeals and replaces section 16(3) to clarify the
circumstances in which it is considered that a person is unable
to recover from an employer payment of an amount of
compensation such that the person is entitled to make an
application to the Board for payment from the Fund in respect
of that amount.

Clause 12 adds new sections 20A to 20G dealing with relief
payments,

Clause 14 amends section 22 to reduce the interest payable on
payments from the Fund.

Clause 17 adds new sections 25A and 25B to empower the
Board to join as a party to Court proceedings which may affect
the interest of the Fund and to require a person who
commences proceedings to claim compensation or damages to
serve a notice of proceedings to the Board.

Clause 22 amends section 35 to provide that the right of a
person in respect of a relief payment does not survive the
person for the benefit of his estate.

Clause 23 adds a new section 36A to impose a surcharge on
employers who have falled to comply with the compulsory
Insurance requirements under the ECO.

Clause 33 and the Schedule make consequential amendments
to the Employees’ Compensation Ordinance (Cap. 282), the
Employees’ Compensation Insurance Levies Ordinance (Cap.
411) and the Employees’ Compensation Insurance Levy (Rate
of Levy) Order (Cap. 411 sub. leg.) for the levy increase and
adjustment of levy rates for the different bodies.



I mplementation

29. The Amendment Bill, if enacted, will come into effect on aday to
be appointed by the Secretary for Education and Manpower, except the
present provisions of the Ordinance relating to applications by employers
for payments from the Fund where their insurers are insolvent will not be
repealed on a day to be appointed by the Secretary for Education and
Manpower until the insurance industry has set up a replacement scheme.

LEGISLATIVE TIMETABLE
30. The legidative timetable for the Bill is as follows:

Publication in the Gazette 15 February 2002

First Reading and commencement
of Second Reading debate 27 February 2002

Resumption of Second Reading debate,
Committee stage and Third Reading to be notified

BASIC LAW IMPLICATIONS

3L The Department of Justice advises that the proposed legislation
does not conflict with those provisions of the Basic Law carrying no human
rightsimplications.

HUMAN RIGHTSIMPLICATIONS

32. The Department of Justice advises that the proposed legidation is
consistent with the human rights provisions of the Basic Law.

BINDING EFFECT OF THE LEGISLATION

33. The amendment will not affect the current binding effect of the
Ordinance.
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FINANCIAL AND STAFFING IMPLICATIONS

34. Subject to approva by Finance Committee, the Government will
extend a loan of $280 million (including the outstanding baance of
$50 million of the current bridging loan) at no-gain-no-loss interest rate to
the Board. The ability of the Board to repay this loan, with interest, is
dependent on the proposed levy increase and adjustment of levy income
(paragraphs 22-25) materialising. It isalso dependent on the Administration
putting in place separate arrangements to meet claims for employees
compensation arising from future cases of insurer insolvency. Enactment of
the Bill itself will have no financial or staffing implications for the
Government.

ECONOMIC IMPLICATIONS

35. A net increase in the levy rate on EC insurance premium by one
percentage point will mean an additional contribution of around $29 million
per year from employers. Asthis corresponds to less than 0.1% of the total
wage bill in the economy, the resultant impact on the cost of doing business
should be relatively small. Also, to the extent that the levy rate for the
Scheme has hitherto been underestimated, the proposed net increase reflects
the redlistic cost stemming from an on-going statutory obligation on
employers. Compliance by employers should be seen in this context.

PUBLIC CONSULTATION

36. The LegCo Panel on Manpower and the LAB have been consulted
on the package of measures to reform the Scheme. The LegCo Panel on
Manpower agreed with the proposed reform measures. While the LAB
originaly agreed that the relief payment should only be payable to the
spouse and children under the age of 21 of a deceased employee, the scope
of beneficiaries had to be expanded upon the advice of the Department of
Justice on human rights grounds. The changes are:

(i) in a fatal accident, the beneficiaries of relief payment shall
include those family members who have been awarded
damages by the court ; and

(i) inanon-fatal accident, the beneficiaries shall be the parents if
the injured employee is not survived by any spouse/cohabitee
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and children under the age of 21 when he passes away before
the relief payment is exhausted.

37. The LegCo Panel on Manpower, the LAB, the Board and the
ODCB have been consulted on the financial arrangements which include
Increasing the overall levy rate on EC insurance premium for the benefit of
the Scheme, adjusting the levy rates for the Scheme and the ODCS and
extending a government loan of $280 million to the Board. All parties
consulted endorsed the proposals.

PUBLICITY

38. A press release will be issued on 15 February 2002. A spokesman
of the Labour Department will be available to handle press enquiries.

Education and Manpower Bureau
February 2002



File Ref: EMB CR 4/4/3231/77

Annex A

C ause

10.

11.

EMPLOY EES COMPENSATION ASSISTANCE

( AVENDMVENT) BI LL 2002

CONTENTS

Short title and conmencenent

Long title substituted

Interpretation

Constitution of the Board

Enpl oyees Conpensati on Assi stance Fund

Application by enployee etc. for paynent
fromthe Fund in relation to unpaid
conpensati on

Application by enployer for paynment from
t he Fund

Application by enployer for paynment from
the Fund to third party

Secti on added

18A. Provisions ancillary to sections
17 and 18

Limtations on applications by enpl oyers

Noti ce of insolvency of insurer

Page

10

11

12
13

13



C ause

12.

13.

14.

15.

16.

17.

18.

19.

Secti ons added

20A. Application by enpl oyee etc. for
relief paynent fromthe Fundin
relation to unpai d damages

20B. Ampunt of relief paynment

20C. Manner of paynment of relief
paynent

20D. Cessation of paynents under
section 20C(2)(b)

20E. \When el igi bl e person ceases to be
entitled to relief paynent

20F. Apportionnment of relief paynent
200G Set-off
Appl i cations
Det erm nati on of applications by the Board
Cost s

Board liable in certain proceedings as if
enpl oyer

Secti ons added

25A. Board may apply to be joined as
party to proceedi ngs

25B. Notification of proceedings
Priority of paynents fromthe Fund

Paynments in anticipation of entitlenent

14

15

16

17

18

18

20

20

21

24

24

24

26

28



C ause

20.

21.

22.

23.

24.

25.

26.

27.

28.

29.

30.

31.

32.

under section 16, etc.

Interpretation
Application of this Part
Survival of rights
Secti on added

36A. Surcharge
Subr ogati on
Secti on added

37A. Recovery of paynent
Recovery of paynent nade by m stake
O fences
Regul ati ons
Secti on added

45A. Amendnent of Schedul e 4
Secti on added

46A. Transitional provisions in
relation to Enpl oyees
Conpensati on Assi stance
(Amendnent ) Ordi nance 2002

Provi sions regarding the Board and its
menbers

Schedul e added

Schedul e 4 Prescri bed nonthly

anount, prescribed

Page

29

30

31

31

32

34

36

37

37

37

38

40



C ause

33.

Schedul e

Page
relief paynent and
prescri bed
sur char ge 40
Consequential amendnents 41

Consequent i al amendnents 41



A Bl LL
To

Amend t he Enpl oyees Conpensati on Assi stance Ordi nance to revise the
schenme providing for the protection of the entitlenent of
enpl oyees and others to conpensation for enploynent-rel ated
injury; for the making of relief paynents to eligible persons in
relation to damages for enploynent-related injury; to increase
t he menbershi p of the Board; to revise the procedures for filing
applications which may affect the Fund; to require the Board to
be notified of proceedi ngs which may affect the Fund; to enpower
the Board to take part in | egal proceedings in order to protect
the Fund; to reduce the anmount of interest payable on paynents
fromthe Fund; to require enployers who have failed to take out
t he rel evant policies of i nsuranceto pay a surchargetothe Board;
and to make connected anendnents, including consequenti al
anendnents to the Enpl oyees’ Conpensation O di nance, the
Enpl oyees’ Conpensation I nsurance Levies O di nance and the

Enpl oyees’ Conpensation |Insurance Levy (Rate of Levy) Order.

Enacted by the Legislative Council.

1. Short title and commencenent

(1) This Ordinance may be cited as the Enpl oyees Conpensation
Assi stance (Anendnent) Ordi nance 2002.

(2) Thi s Ordi nance shal | coneinto operationonadayto be appointed

by the Secretary for Educati on and Manpower by notice
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published in the Gazette.

2. Long title substituted
The long title to the Enpl oyees Conpensati on Assi stance Ordi nance
(Cap. 365) is repealed and the follow ng substituted —

“An Ordi nance to provide for the protection of the entitlenent of
enpl oyees and ot hers t o conpensati on for enpl oynent -rel at ed
injury; for the maki ng of relief paynment to eligi bl e persons
inrelation to damages for enploynent-related injury; for
t he establishment of a board and a fund for those purposes;

and for incidental or connected matters.”

3. Interpretation
Section 2 is anmended -
(a) by renunbering it as section 2(1);
(b) in subsection (1), by adding -

““cohabi t ee” (Fﬂ?rﬁ), inrelationto an enpl oyee,
means any person who, at thetimnme of the death
of the enpl oyee, was | ivingw ththe enpl oyee
as the enployee’s wife or husband,

“eligible person” (f?é%ﬁ*:ﬂ), inrelation to a
relief paynment -
(a) where the enploynent-rel ated
injury concerned is non-fatal,
neans -

(1) the injured enpl oyee;



(b)
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or
(1i) inthecase of the death
of the injured enpl oyee
af t er danages have been

awar ded -

(A) any surviving spouse or
cohabitee of the injured
employes;

(B) any surviving child of
the injured employee,
whether by blood or an
adoption specified in
subsection (2) made
before the date on which
the accident occurred to
which the relief payment
relates, who was under
the age of 21 years at the
time of the death of the
injured employee;

(C) if there is no surviving
spouse or cohabitee, and
no surviving child, as
mentioned in  sub-
subparagraph (A) or (B),
any surviving parent of
the injured employee;

where the enpl oynent-rel ated

injury concerned is fatal, neans
a person who has any of the

followi ngrelationshipinrespect
of the deceased enpl oyee, whet her
by bl ood or an adopti on specified

i n subsection (2) nade before the
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date on which the acci dent

occurred to which the relief

paynent
(i)
(i)
(iii)

(iv)

rel ates -

a spouse or cohabit ee;
a child,

a parent or grandparent;
or

a grandson,

gr anddaught er,

st epf at her, st epnot her,
st epson, stepdaughter,
son-in-law, daughter-

i n-1aw, brother,
sister, half-brother,
hal f-sister, father-

i n-1aw, nother-in-Iaw,
br ot her-in-1 aw,
sister-in-law, and
child of a brother or

sister of the whole

bl ood;

“prescri bed nmonthly anmount” (§¢ﬂ§lﬂgﬁ§3 means

t he anount specified in Part 1 of Schedul e

4;

prescri bed relief paynment” (ﬁ*ﬁﬁ@%%ﬁﬁﬁ) nmeans

t he anpbunt specified in Part 2 of Schedul e
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4,

“prescribed surcharge” (?ﬁﬂﬁfﬁ@%) nmeans t he
anount specified in Part 3 of Schedul e 4;

“relief paynment” (¥##Lf1#) neans arelief paynent
made or which may be made fromthe Fund
pursuant to an application under section
20A,

“spouse” (Eﬂﬁp, inrelationto an enpl oyee, does

not include a person who, at the tinme of the
deat h of the enpl oyee, has ceased to be the
enpl oyee’ s spouse;”;
(c) by adding -
“(2) For the purposes of the definition of
“eligible person” —
(a) an adoption neans an adoption —
(1) nade under an adopti on
order made in
accordance with the
Adoption Ordi nance
(Cap. 290);
(i) to which section 17 of
t he Adopti on Ordi nance
(Cap. 290) applies; or
(ti1) made in Hong Kong in
accordance with

Chi nese | aw and custom



4.

5.

6.

Constitution of the Board

(b)

Section 3(2)(b) is anended -

Page 6

before 1 January 1973;
and
any person so adopted shall be
treated as the child of the
adopter, and not as the child of
any ot her person, and al
rel ati onships to the adopted
person shall be deduced

accordingly.”.

(a) by repealing “5” and substituting “67;

(b) in subparagraph (ii), by repealing “and”;

(c) in subparagraph (iii), by adding “and” after “law;”

(d) by adding -

“(iv) 1 is a person having expertise in the

practice of insurance;”.

Enpl oyees Conpensati on Assi st ance

Fund

Section 7(1) is anended by adding -

“(aa) noneys received by the Board as surcharges under section

36A; ".

Appl i cation by enpl oyee etc.

for

paynment fromthe Fund in relation
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to unpai d conpensation
Section 16 is anended —
(a) by repealing subsection (1) and substituting —

“(1) A person who is unable to recover from
an enpl oyer paynent of an anmount of conpensation
for which the enployer is liable may apply for
paynent of that anmount fromthe Fund.”

(b) in subsection (2), by repealing everything before

paragraph (b) and substituting -

“(2) For the purpose of this section an employer is not to be regarded asliable
for the payment of an amount of compensation unless —

(a) the amount is payable —

(i) pursuant to a judgnent
or order of a court or
tribunal of conpetent
jurisdiction in Hong
Kong;

(i) by virtue of section
16A(9) of the
Enpl oyees’
Conpensati on Ordi nance
(Cap. 282) foll ow ng an
assessnent of
conpensation by the
Conmm ssi oner under
t hat section; or

(ti1) pursuant to a
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Certificate of
Conpensati on
Assessnent for Fatal
Case or Review
Certificate of
Conpensati on
Assessnent for Fatal
Case issued under the
Enpl oyees’
Conmpensat i on Ordi nance
(Cap. 282);";

(c) by repealing subsection (3) and substituting —

“(3) For the purpose of this section aperson
is not to be regarded as bei ng unabl e to recover
froman enpl oyer paynent of an anount of
conpensation for which the enployer is liable
unl ess the person has taken such proceedings to
recover paynent of the amount -

(a) from wherever applicable -
(1) the enployer;

(1i) the principal
contractor who is
liable to pay
conpensation to the
per son under section 24

of the Enpl oyees’
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Conpensati on Ordi nance
(Cap. 282); and
(tii) an insurer who has
i ssued a policy of
i nsurance —
(A) whichis in force
inrelationtothe
i njured enpl oyee
at thetine of the
acci dent
concer ned; and
(B) indemifying the
enpl oyer, or the
pri nci pal
contractor
mentioned in
subpar agraph (ii),
i nrespect of such
liability; and
as are reasonable in the
ci rcunst ances, having regard to
the likely cost of such
proceedi ngs, the resources
avai l able to the person and the
anount |i kelytoberecoveredfrom

wher ever applicabl e, the enpl oyer,
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the principal contractor and the

i nsurer.”.

Appl i cation by enpl oyer for
paynment fromthe Fund

Section 17 is anended —

(a) by renunbering it as section 17(1);

(b) in subsection (1)(b), by adding “or deceased” after
“Injured”;

(c) in subsection (1)(c)(ii), by adding “as specified in
a notice under section 20 published in the Gazette”
after “insolvent”;

(d) by adding -

“(2) A principal contractor who has taken
out a policy of insurance in accordance with
section 40(1B) of the Enpl oyees’ Conpensation
Ordinance (Cap. 282) is entitled to nake an
appl i cation under subsection (1) -

(a) inrespect of conpensation, as if
the principal contractor were an
enpl oyer;

(b) in respect of damages which the
enpl oyer concerned is liable to
pay, on behal f of the enployer.

(3) Any reference to an enpl oyer in any ot her
provi sion of this Ordi nance whichrelatestothis

section shall be construed to include a princi pal
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contractor to whom subsection (2) applies.”

Application by enployer for paynment
fromthe Fund to third party

Section 18 is anended —

(a) by renunbering it as section 18(1);

(b) in subsection (1)(b), by adding “or deceased” after
“injured”;

(c) in subsection (1)(c), by adding “as specified in a
noti ce under section 20 publishedinthe Gazette” after
“insol vent”;

(d) by adding -

“(2) A principal contractor who has taken
out a policy of insurance in accordance with
section 40(1B) of the Enpl oyees’ Conpensation
Ordinance (Cap. 282) is entitled to make an
appl i cation under subsection (1) -

(a) inrespect of conpensation, as if
the principal contractor were an
enpl oyer;

(b) in respect of damages which the
enpl oyer concerned is |liable to
pay, on behal f of the enployer.

(3) Any reference to an enpl oyer in any ot her
provi sion of this Ordi nance whichrelatestothis
section shall be construed to include a princi pal

contractor to whom subsection (2) applies.”
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9. Section added

The followi ng is added -

“18A. Provisions ancillary to sections
17 and 18

(1) An application under section 17 or 18 shall be nade by an
enpl oyer not later than 180 days after the date on which the
enployer is entitled to make the application.

(2) An enpl oyer who fails to conply with subsection (1) in the
case of section 17 shall not be entitled to any paynent fromthe
Fund inrelationtothe applicationto whichthe failurerel ates.

(3) Where an enpl oyer nmakes an appl i cati on under section 18 after
the expiration of 180 days after the date on which the enpl oyer
is entitled to make the application, no interest, or surcharge
payabl e under the Enpl oyees’ Conpensati on Ordi nance (Cap. 282),
as the case may be, is payable on the anount to which the
application relates in respect of the period begi nning on that
expi ration and endi ng onthe date on whichthe applicationis nmade.

(4) No interest, or surcharge payabl e under the Enpl oyees
Conpensati on Ordi nance (Cap. 282), as the case nay be, i s payabl e
on the amount to which an application under section 18 rel ates
i nrespect of the period beginning onthe date of the application

and endi ng upon the expiration of 180 days after that date.”

10. Limtations on applications by
enpl oyers

Section 19(1) is anended -
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(a) in paragraph (a), by repealing “by the enpl oyer”;
(b) in paragraph (b), by repealing “of insolvency given
under this Part” and substituting “under section 20

published in the Gazette”.

11. Notice of insolvency of insurer
Section 20(2)(a) is repealed and the foll ow ng substituted —

“(a) shall be in a formspecified by the Board;”

12. Secti ons added

The follow ng are added -

“20A. Application by enployee etc. for

relief payment fromthe Fund in
relation to unpai d damages

(1) An el i gi bl e person who i s unabl e to recover froman enpl oyer
paynent of an anmount of damages for which the enployer is |iable
may apply for a relief paynent of that anpbunt fromthe Fund.

(2) For the purposes of this section, an enpl oyer is not to be
regarded as |i abl e for the paynment of an anount of damages unl ess
t he anbunt i s payabl e pursuant to a judgnent or order of a court
of conpetent jurisdiction in Hong Kong.

(3) For the purpose of this section, an eligible person is not
t o be regarded as bei ng unabl e to recover froman enpl oyer paynent
of an anmount of damages for which the enployer is |iable unless
t he el i gi bl e person has t aken such proceedi ngs to recover paynent
of the anount -

(a) from wherever applicable —
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(i) the enployer; and
(1i) an insurer who has issued a policy of

i nsurance —

(A) whichisinforceinrelationto
the injured enployee at the tine
of the accident concerned; and

(B) indemifying the enployer in
respect of such liability; and

as are reasonable in the circunstances, having
regardtothelikely cost of such proceedi ngs, the
resources availabletothe eligiblepersonandthe
anount |likely to be recovered from wherever

appl i cabl e, the enployer and the insurer.

20B. Amount of relief payment
(1) Subject to section 20A(2) and subsection (2), the anmount of

a relief paynent to an eligible person shall be the amount of

damages for whi ch the enpl oyer isliabletopaytheeligibleperson

after that anount is reduced by -

(a)

(b)

t he amount, i f any, of conpensati on whi ch has been
paid or is payabl e under the Enpl oyees’
Conmpensati on Ordi nance (Cap. 282) in respect of
the injured enployee inrelation to the acci dent
concer ned; and

t he anount, if any, of those damages al ready paid

by the enpl oyer.
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(2) Notwi thstanding the definitions of “conpensation” and
“damages”, for the purposes of determ ning the anount of arelief
paynment -

(a) any interest payable on any anmount; and

(b) any costs,
ari sing fromproceedi ngs inrespect of any danages or conpensati on
claimshall not be included.

(3) For the avoi dance of doubt, it i s hereby decl ared t hat where —

(a) anon-fatal injury givesrisetoarelief paynent
inrelation to an eligible person who is the
i njured enpl oyee; and
(b) that eligible person subsequently dies,
t hen t he bal ance, if any, of the relief paynent shall be paidto
the other eligible persons, if any —
(c) remaining inrelation to that first-nmentioned
el i gi bl e person; and
(d) falling within paragraph (a)(ii) of the

definition of “eligible person”.

20C. Manner of payment of relief

paynent
(1) Subject to subsections (3), (4) and (5) and sections 20D to
20G, where the anobunt of a relief paynent does not exceed the
prescri bed relief paynment, the Board shall pay the anmount in full
to the eligible person or eligible persons, as the case nmay be.
(2) Subj ect to subsections (3), (4) and (5) and sections 20D to

20G where the amount of a relief paynent exceeds the prescribed
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relief paynent, the Board shall pay the anbunt to the eligible
person or eligible persons, as the case may be, as follows -
(a) a first paynent equivalent to the prescribed
relief paynment; and
(b) subject to section 20D, subsequent nonthly
paynents at the rate of -
(i) the prescribed nonthly anount; or
(1i) the nmonthly earnings of the injured
enpl oyee at the tine of the accident
concer ned,
whi chever is the higher.

(3) Asurviving child who was an eligible personfalling within
paragraph (a)(ii)(B) of the definition of “eligible person” at
the tinme of the death of the injured enpl oyee —

(a) shall beentitledtothe paynent under subsection
(1) or (2)(a) notw t hstandi ngthat he has attai ned
t he age of 21 years or above at the tinethe paynent
i s made;

(b) shall not be entitled to a paynent under
subsection (2)(b) if he has attained the age of
21 years or above at the tinme the paynent woul d,
but for this paragraph, be nade.

(4) Where 2 or nore eligible persons are entitled to receive a
relief paynent, the anount of relief paynent paidto eacheligible
person shall not exceed t he anount to whi ch they are respectively

entitl ed under section 20F.
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(5) For the purposes of calculating the rate of paynents under
subsection (2)(b), the nonthly earnings of the enpl oyee concer ned
shal | mean the enpl oyee’s earnings as determ ned in accordance
with section 11 of the Enpl oyees’ Conpensation O di nance (Cap.

282) .

20D. Cessation of payments under
section 20C(2)(b)

Paynents under section 20C(2)(b) shall be payable until -
(a) subject to section 20G the amount of relief
paynent has been fully paid; or
(b) in the case of each eligible person entitled to
recei ve such paynents, the person —
(1) dies; or
(1i) ceases to be entitled to receive such
paynments pursuant to section 20E

whi chever is the earlier.

20E. When €ligible person ceases to be

entitled to relief paynent
An el i gi bl e personshall ceasetobeentitledtoarelief paynent
where —
(a) subject to section 20C(3) in the case of an
eligible person falling w thin paragraph
(a)(ii)(B) of thedefinitionof “eligibleperson”,
the person attains the age of 21 years;

(b) the eligible person has been paid the anount to
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which the eligible personisentitled, whether as
relief payment or paynent of danmages fromthe
enpl oyer concerned, including any conbination

t her eof .

20F.  Apportionment of relief payment
(1) Where 2 or nore eligible persons are entitled to receive a

relief paynent i n respect of a deceased enpl oyee, thenthereli ef

paynment shal

(a)

(b)

(c)

be apportioned as foll ows —

either —
(i) on aprorata basis in accordance with
t he respective anmounts awarded to the
el i gi bl e persons by t he court nenti oned
in section 20A(2); or
(i1) onan equal share basis if subparagraph
(i) is not applicable or that court has
not ot herw se made an order on howthe
anount of damages shoul d be apporti oned
anongst the eligible persons;
where an el i gi bl e person has died or is no | onger
entitled to arelief paynent, the relief paynent
shal | be re-apportionedtothe remainingeligible
persons in proportion to the outstandi ng anount
of relief paynent respectively due to them
where an eligible person nmakes a successf ul

application to the Board for a relief paynment at
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a tinme when the paynents under section 20C(2)(Db)
are being made to other eligible persons, the
paynents shall be re-apportioned —
(1) fromthe date the Board nakes a
det erm nati on under section 22 that the
first-nentioned eligible person is
entitled to the relief paynent; and
(i) tothefirst-nmentioned eligible person
and the other eligible persons in
proportiontothe outstandi ng anount of
relief paynment respectively due to
t hem
(2) For the avoi dance of doubt, it is hereby declared that the
re-apportionment of a relief paynment under this section shal
correspond w th whichever of subsection (1)(a)(i) or (ii) is

applicable to the relief paynent.

20G.  Set-off
Where an eligible person —

(a) is receiving paynents under section 20C(2)(b);
and

(b) during the course of receiving the paynents,
recei ves any paynent of an anount of damages in
relation to the injury to which the paynents
rel ate,

then the Board shall set-off fromthe outstandi ng anount of the
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paynments due to the eligible person the anmount of danages
(1 ncludi ng damages by way of indemity) so received by the

eligible person.”.

13. Applications
Section 21 is anended —

(a) in subsection (1)(b), by repealing “prescribed nanner
and forni and substituting “manner and formspecified
by the Board”;

(b) by repealing subsection (4)(a) and substituting —

“(a) require the enployer (or the enployer’s
representative) or the enpl oyee or his
menber of the famly or representative, the
enpl oyer’ s i nsurer or any ot her enpl oyee of
t he enpl oyer to furnish such i nformation or
particulars relating to an application;

and”.

14. Determ nati on of applications by
t he Board

Section 22 is anended —

(a) in subsection (1), by adding “and, in particular, the
anount of each paynent, if any, to be nade fromthe Fund
by virtue of those determ nations” after
“determ nations”;

(b) in subsection (2) -

(i) by repealing “An” and substituting “Subj ect
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to subsection (3), an’;
(i1) by adding “half” after “at”
(c) by adding -
“(3) No interest is payable on an anount
mentioned in subsection (2) -
(a) which is a relief paynent;

where the application concerned under section 16 is made after the expiration of 180 days after
the date on which the employer concerned is liable for the payment of the amount, in respect of
the period beginning on that expiration and ending on the date on which the application is so
made;
in respect of the period beginning on the date the application concerned under section 16 is
made and ending upon the expiration of 180 days after that date;
where section 25B is applicable, in respect of the period between the expiration of the period
mentioned in section 25B(1)(c) and the date on which an extension, if any, is granted under
section 25B(2);
where the application concerned is under section 17, in respect of the period beginning on the
date the employer makes the payment concerned of an amount of compensation or damages and
ending on the date on which payment is made from the Fund in respect of that application.

(4) No surcharge mentioned in paragraph (e) of the definition of

“compensation” in section 3 of the Employees’ Compensation Ordinance (Cap. 282)
shall be included in an amount mentioned in subsection (2) —

(@) where the application concerned under
section 16 is made after the expiration of
180 days after the date on which the
employer concerned is liable for the
payment of the amount, to the extent that
the surcharge arises in respect of the
period beginning on that expiration and
ending on the date on which the
application is so made;

(b) to the extent that the surcharge arises in
respect of the period beginning on the
date of the application concerned under
section 16 is made and ending upon the
expiration of 180 days after the date.
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(5 The interest payable on an amount mentioned in subsection (2)
before the determination mentioned in that subsection is made shall be the rate
mentioned in that subsection or the rate specified by the court or tribunal concerned,
whichever isthe lower.

(6) The Board nay vary a determ nation under
this section —
(a) to take account of -

(i) a person who becones an
eligi ble person on or
after the date of the
determ nation; or

(1i) the existence of an
el igi ble person which
was not known to the
Boar d bef ore t hat dat e;
and
(b) in amanner not inconsistent with
the provisions of this

O di nance. .

15. Cost s
Section 23(1), (4) and (6) is anended by repealing “or damages”

wherever it appears.

16. Board |liable in certain proceedi ngs
as if enpl oyer

Section 25(1) and (4) is anmended by repealing “or damages”.
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17. Secti ons added

The follow ng are added i medi ately after section 25 —

“25A. Board may apply to be joined
as party to proceedi ngs

(1) If proceedi ngs have beeninitiated to cl ai mconpensati on or
damages (whether initiated before, on or after the commencenent
of this section), the Board may apply to the court to be joined
as a party to the proceedings as follows -

(a) where no policy of insurance is known to be in
force at the time of the accident to which the
proceedi ngs relate, the Board may apply to the
court to take over the defence as if it were the
enpl oyer in the proceedings if —

(1) the enpl oyer cannot be identified or,
if identified, cannot be found,
(1i) the enployer is insolvent;
(tii) the enployer is dead or has been
di ssol ved, wound up or struck off the
register;
(iv) the enployer, for any reason, cannot be
served with the notice of proceedi ngs;
(v) at any tinme when the enployer fails to
attend the hearing, |eaving the claim
uncont est ed;

(b) where no policy of insurance is known to be in

force at the time of the accident to which the

proceedi ngs rel ate and t he enpl oyer i s present at
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t he proceedi ngs, the Board nay apply to the court
to join in the proceedings as a third party in
accordance with Order 15, rule 6 of the Rul es of

the H gh Court (Cap. 4 sub. leg.);

(c) where the insurer concerned is insolvent, the
Board may apply to the court to join in the
proceedings as a third party in accordance with
Order 15, rule 6 of the Rules of the H gh Court
(Cap. 4 sub. leg.).
25B. Notification of proceedings

(1) Where, after the commencenent of this section, a person

commences by wit proceedings in respect of a claimfor

conpensati on or danages, the person shall serve on the Board and,

where applicable, the insurer concerned a notice of the

proceedi ngs —

(a)

(b)
(c)

inwitinginaformspecifiedbythe Board, signed
by the person and acconpani ed by a copy of the
wit;

by regi stered post; and

subj ect to subsection (2), not |ater than 30 days
after the date on whichthewit isfiledwththe

court.

(2) The Board may extend the period specified in subsection (1)

in the case of a person who satisfies the Board, by notice in

witing served on the Board, that there are good reasons why t he
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person cannot conply with subsection (1) within that period.
(3) A person who has served a noti ce under subsection (1) on
t he Board and who proposes to obtai n judgnent or reach settl enent
with the other party -
(a) inrespect of theclaimtowhichthenoticerelates;
and
(b) wthin 45 days after the date on which the notice
has been so served,
shal |, not | ess than 10 days before proposing to obtain judgnent
or reach a settlenent, serve a notice in witing on the Board
inform ng the Board that the person proposes to obtain judgnent
or reach asettlenent i nrespect of that claimw thin45days after
the date on which the first-nmentioned notice has been served on
t he Board.

(4) 1t is hereby declared that -

(a) a notice under subsection (1) shall not conbine
a cl ai mfor conpensationw th acl ai mfor damages;

(b) a notice under subsection (1) may be acconpani ed
by a notice under subsection (3).

(5) A person who fails to conply with subsection (1) or (3) in
respect of a claimnentioned in that subsection shall not be
entitled to any paynent under this O dinance in respect of the
claim and notw t hstanding the other provisions of this
Or di nance.

(6) Upon recei pt of a notice under this section, the Board shal

carry out suchinquiries as it considers necessary to facilitate
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t he proper carrying out of the functions of the Board in relation

to the claimto which the notice rel ates.

(7) For t he purpose of carryi ng out i nquiries under this section,

the Board nay -

(a) require the enployer (or the enployer’s
representative) or the enpl oyee or his nenber of
the famly or representative, the enployer’s
i nsurer or any other enpl oyee of the enployer to
furni sh such i nformation or particulars rel ating
to the claim and

(b) rmake such inquiries fromany other person

connected or associated with the claim

as the Board considers necessary.”.

18. Priority of paynents fromthe Fund

Section 26(2)(a) and (b) i s repeal ed and the fol | ow ng substituted -

“(a)

(b)

(ba)

anounts liable to be paidinrespect of applications under
section 16 shall have priority over anounts |liable to be
pai dinrespect of applications under section 17, 18 or 20A,
anounts of conpensation liable to be paid in respect of
applications under section 18 shall have priority over
anounts of danages |iable to be paid in respect of
appl i cati ons under section 18 and anounts | i able to be paid
in respect of applications under section 17 or 20A;
anounts of conpensation liable to be paid in respect of

appl i cations under section 17 shall have priority over
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anounts of danages |iable to be paid in respect of
appl i cations under section 17, anounts of danages |iable
to be paidinrespect of applications under section 18 and
anounts liable to be paidinrespect of applications under
section 20A;

(bb) anounts liable to be paidinrespect of applications under
section 20A where section 20C(1) or (2)(a) is applicable
shal | have priority over anounts liable to be paid in
respect of applications under that section where section
20C(2)(b) is applicable and anbunts of danages liable to
be paid in respect of applications under section 17 or 18;

(bc) anobunts of danmages |liable to be paid in respect of
appl i cations under section 18 shall have priority over
anounts of damages liable to be paid in respect of
appl i cations under section 17 and anounts | i abl e to be paid
i nrespect of applications under section 20A where section
20C(2) (b) is applicable;

(bd) anounts liable to be paid under section 20A where section
20C(2)(b) is applicable shall have priority over anounts
of danages liable to be paid in respect of applications

under section 17; and”.

19. Paynents in anticipation of

entitl enent under section 16,
etc.

Section 28 is anended -

(a) in subsection (1), by repealing “this Part” and
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substituting “section 16, 17 or 18”;
(b) by repealing subsection (2) and substituting —

“(2) Any offer by the Board of paynent under
subsection (1) shall specify the section to which
t he Board considers that the person is or m ght
be so entitl ed and, accordi ngly, any paynent nmade
under that subsection shall, for the purposes of
section 26, be regarded as an anount as if the
Board is |iable to pay under the section so
speci fi ed.

(3) If a person accepts an offer nade under
subsection (1) and recei ves paynent accordi ngly,
t hat person shall not have the right to make an
appl i cation under section 16, 17 or 18, as the case
may require, inrespect of the claimto which the
of fer rel ates.

(4) I'f an of f er made under subsection (1) is not
accepted by a person, and in the subsequent
proceedi ngs in respect of the claimto which the
of fer rel ates the person i s awarded an anount not
nore than the anmount offered by the Board, then
t he Board shall not be required to pay nore than
t he amount as awarded by the court or tribunal
concer ned.

(5) Where paynent is made fromthe Fund to a

per son pursuant to subsection (3), then the Board
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shall not be |iable to pay the costs incurred by
the person after the date of the offer to which
the claimrel ates.

(6) Where the Board takes part in proceedi ngs
inrespect of aclaimfor conpensation, the Board
shall have the right to agree costs with the
parties involved in the proceedings prior to

taxation.”.

20. Interpretation
Section 31 is anended by adding “, unless the context otherw se
requires” after “Part”.
21. Application of this Part
Section 33 is anended —
(a) in paragraph (b), by repealing “or” at the end;
(b) in paragraph (c), by repealing “applies.” and
substituting “applies; or”;
(c) by adding -
“(d) any conpensation or damages for injury to an
enpl oyee who has been engaged out si de Hong
Kong by an enpl oyer who —
(i) 1is outside Hong Kong; and
(i1i) has no place of business in Hong
Kong (and whet her or not the

enpl oyer’ s business is for

gain).”.
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22. Survival of rights
Section 35 is anended —
(a) by renunbering it as section 35(1);
(b) in subsection (1), by repealing “On” and substituting
“Subj ect to subsection (2), on”
(c) by adding -
“(2) Subsection (1) does not apply in the

case of any rights and entitlenent of a personin

respect of a relief paynent.”.

23. Section added
The followi ng is added i mredi ately after section 36 —
“36A. Surcharge
(1) An enpl oyer who contravenes section 40(1) of the Enpl oyees’
Conmpensati on Ordi nance (Cap. 282) shall be liable to pay a
surcharge to the Board in accordance with this section
(2) Subj ect to subsection (3), the anount of surcharge payabl e
by an enpl oyer under subsection (1) shall be 3 tines the |evy
payabl e to t he Board under the Enpl oyees’ Conpensati on | nsurance
Levi es Ordi nance (Cap. 411) on the premumpaidin respect of the
policy of insurance obtained to cause the cessation of the
contravention referred to in that subsection to which the
surcharge rel at es.
(3) The anpbunt of surcharge payabl e by an enpl oyer under

subsection (1) shall be the prescribed surcharge where —
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the enployer fails to conply with a requirenent
under subsection (4) in any case where paragraph
(b) is not applicable and the Board i s ot herw se
unabl e to obtain the informati on and particul ars
necessary for subsection (2) to apply in the case
of the enpl oyer; or

the enpl oyer is not required to conply with
section 40(1) of the Enployees’ Conpensation
Ordi nance (Cap. 282) to cause t he cessation of the
contravention referred to in that subsection to

whi ch the surcharge rel ates.

(4) The Board nmay serve a notice in witing on an enpl oyer or

insurer requiring the enployer or insurer, as the case may be,

to furnish information and particulars —

(a)

(b)

whi ch enabl es the Board to determne, to its
sati sfaction, the anount of surcharge payabl e by
t he enpl oyer under subsection (1); and

wi thin the period specified in the notice, being
a period reasonable in all the circunmstances of

t he case.

(5) Where a surcharge is payable under this section by an

enpl oyer —

(a)

t he Board shall serveanoticeinwiting (“denmand
notice”) on the enployer, acconpani ed by a copy
of this section in the Chinese and English

| anguages, advi sing the enployer -
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of the surcharge, its anount, the
grounds t herefor and the period, being
a period of not |ess than 30 days after
t he dat e of servi ce of the demand noti ce
wi t hi n whi ch t he enpl oyer shal | pay t he
surcharge to the Board; and

that the enpl oyer may, not l|ater than
14 days after the date of service of the
demand notice, serve a notice in
witing (“reviewnotice”) on the Board
requesting the Board to review, on the
grounds specifiedinthereviewnotice
t he amount of the surcharge or the

grounds therefor or both;

the Board shall carry out a review requested in

a review notice and serve a notice in witing

(“final

(i)

(i)

notice”) on the enpl oyer —

advi sing the enpl oyer that the demand

notice is —

(A confirned;

(B) variedinthe manner specifiedin
the final notice and for the
reasons stated therein; or

(© wthdrawn; and

not | ater than 30 days after recei pt of

the review noti ce.
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(6) An applicant dissatisfied with a demand notice or final
noti ce may conmmence proceedings in a court against the Board.

(7) Proceedi ngs under subsection (6) shall be comenced by writ.

(8) A surcharge under this section shall be recoverable as a
civil debt due to the Board.

(9) In this section, “enployer” ({£=) includes a forner

enpl oyer. ”.

24. Subrogation
Section 37 is anended —
(a) by repealing subsections (1), (2) and (3) and
substituting —

“(1) \Wiere a paynent is nade fromthe Fund
under Part 1V to any person (“the recipient”),
bei ng paynent of an anmount of conpensation or
damages whi ch an enpl oyer, insurer or third party
isliabletopay therecipient, all therights and
remedi es of the recipient with respect to —

(a) the conpensation or damages
exi sting imedi ately before the
paynent are, to the extent of the
anount of the paynent; and

(b) any sum payable in respect of
interest or costs in respect of
t he conpensati on or danages are,

transferred to and vested in the Board for the
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benefit of the Fund.

(2) Where a paynent i s made fromt he Fund under
Part IV to or on behalf of an enpl oyer, being
paynent of an anount for whichaninsurer isliable
to indemify the enpl oyer under a policy of
i nsurance, all the rights and renedi es of the
enpl oyer with respect to —

(a) the anmount for which the insurer
issoliableexistinginmediately
before the paynent are, to the
extent of the anount of the
paynment ; and

(b) any sum payable in respect of
interest or costs in respect of
t he anmount are,

transferred to and vested in the Board for the
benefit of the Fund.

(3) The Board nay take such steps as it
consi ders necessary to enforce the rights and
remedi es transferred and vested in it under this
section, including steps where the Board permts
inwitingtherecipient or enpl oyer fromwhomt he
rights and remedi es were transferred to take
proceedi ngs to recover, for the benefit of the
Fund, the anmount (or any part thereof) to which

the rights and renedies relate.”
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(b) by adding -
“(6) For the purposes of this section —
(a) any paynent nade under section 28
to a person shall be deened as a
paynment which the enployer is
liable to make to the person;
(b) a relief paynent shall be deened
to be paynment of an anmount of
damages,
and the provisions of this section shall be

construed accordingly.”.

25. Section added
The followi ng is added -
“37A. Recovery of paynent
Where an eligible person receives any anount of danages in

respect of aninjury for which a relief paynent has al ready been
made, thenthe Board shall beentitledtorecover fromtheeligible
person as a civil debt such part, if any, of that anount which,
taken together withtherelief paynment, isinexcess of the anmount

of damages to which the eligible personis entitled.”

26. Recovery of paynent nade by m st ake
Section 38 is anmended -
(a) insubsection (1), by repealing “Subject to subsection

(2), where” and substituting “Were”;



Page 36

(b) by repealing subsection (2).

27. O fences
Section 40 is anended —
(a) in subsection (1), by repealing “of $100,000” and
substituting “at level 67;
(b) in subsection (2) -
(i) by adding “or 25B(7) or, where the personis
an insurer, 36A(4)” after “section 21(4)”";
(ii) by repealing “of $5,000” and substituting

“at level 2".

28. Regul ati ons
Section 41(2) i s anmended by repeal i ng “of $10, 000" and substituting

“at level 3".

29. Section added
The following is added —

“45A.  Anmendnent of Schedul e 4
The Secretary may, by notice published in the Gazette, anend

Schedul e 4.".

30. Section added
The following is added —

“46A. Transitional provisions in
relation to Enpl oyees
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Compensation Assistance

(Amendnent ) Ordi nance
2002

(1) Where before the coomencenent of section 6 of the Enpl oyees
Conpensati on Assi stance (Anmendnent) O di nance 2002 ( of 2002)
an enpl oyer is liablefor the paynent of an anount of conpensati on
or damages for the purposes of section 16 asin force immediately
before that commencenent, then -

(a) the provisions of this Odinance as anended by
t hat Ordi nance shall not apply to or in relation
to any such conpensation or danages;

(b) the provisions of this Ordinance as in force
i mredi at el y before t hat commencenent shall apply
to and in relation to —

(1) any such conpensation or danages; and

(ii) any application or claimnmade in
relation thereto under this O dinance
as so in force, and whether or not the
application or clai mis made before, on
or after that commencenent.

(2) Sections 17, 18, 18A, 19, 20, 22(3)(e) and 23(7) to (11)
i ncl usive are repeal ed.

(3) Section 26(2) is anended —

(a) in paragraph (a), by repealing “17, 18 or”;

(b) by repealing paragraphs (b) and (ba);

(c) in paragraph (bb), by repealing “and anmounts of

damages liable to be paid in respect of
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applications under section 17 or 18”;
(d) by repealing paragraphs (bc) and (bd).

(4) Section 28 is anended —

(a) in subsection (1), by repealing “, 17 or 187;

(b) by repealing subsection (2);

(c) in subsection (3), by repealing “, 17 or 18, as
the case may require,”.

(5) Sections 31(b), 37(2) and (5) and 41(1)(a)(iv) are repeal ed.

(6) Section43(b) i s anended by repeal i ng “or enpl oyer’ s i nsurer,
as the case nmay be,”.

(7) Where before the commencenent of this subsection —

(a) a notice under section 20 is published in the
Gazette in respect of an insurer; and
(b) an enployer is entitled to make an application
under section 17 or 18 inrelation to a policy of
i nsurance issued by that insurer,
then the provisions of this Ordinance as in force i Mmedi ately
before that commencenent shall apply to and in relation to that
entitlenment.

(8) Where before the comencenent of this subsection there is
inforce apolicy of insuranceinrelationto aninjured enpl oyee
i ndemmi fyi ng t he enpl oyee’ s enpl oyer i nrespect of the enpl oyer’s
liability for paynent of an anmount of conpensati on or danages in
respect of theinjury concerned for which he woul d be | i abl e under
section 16 or 20A, as the case nmay be, then, on and after that

commencenent, no personis entitledto make an application under
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that section in respect of any conpensation or damages ari sing

fromthat injury.”.

31. Provi sions regarding the Board
and its nenbers

Schedule 1 is anended, in paragraph 4, by repealing “4” and

substituting “5".

32. Schedule added
The followi ng is added -

“ SCHEDULE 4 [ss. 2 & 45A]

PRESCRI BED MONTHLY AMOUNT, PRESCRI BED

RELI EF PAYMENT AND PRESCRI BED
SURCHARGE

PART 1
PRESCRI BED MONTHLY AMOUNT

$10, 000
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PART 2
PRESCRI BED RELI EF PAYMENT

$1, 500, 000

PART 3

PRESCRI BED SURCHARGE

$10, 000 where section 36A(3)(a) of this Odinance is

appl i cabl e and $5, 000 where section 36A(3)(b)
of this Ordinance is applicable”.

33. Consequential amendnents
The enactnents specified in the Schedul e are anended as set out in

t he Schedul e.

SCHEDULE [s. 33]

CONSEQUENTI AL AMENDMENTS

Enpl oyees’ Conpensati on O di nance

1. Interpretation
Section 3(1) of the Enployees’ Conpensation Ordinance (Cap. 282)
i s amended by addi ng —
“* ECAFB’ (@Eﬂ%@ means t he Enpl oyees Conpensati on Assi st ance Fund
Board constituted by section 3(1) of the Enpl oyees

Conmpensati on Assi stance Ordi nance (Cap. 365);".



2.

Paynent of conpensation and objection

to determ nati on of Conm ssi oner

Section 6D is anended -
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(a) by repealing subsection (4) and substituting —

“(4) An objection to a determ nation under

section 6B(1)(a) may be made in witing —

(a)

(b)

by the enpl oyer, any person who

has made an application under

section 6B(1) or the ECAFB

within 30 days after —

(i)

(i)

in the case of the
enpl oyer or any person
who has made an
appl i cati on under
section 6B(1), the date
of issue of the
Certificate of
Conpensati on
Assessnent for Fatal
Case concer ned,

i nthe case of t he ECAFB,
t he date on which an
application is nmade
under section 16 of the
Enpl oyees Conpensati on
Assi st ance Ordi nance

(Cap. 365) by a nenber
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of the famly of the
deceased enpl oyee,
or within such further tinme asthe
Commi ssi oner, in the
ci rcunst ances of any particul ar
case, thinks fit; and
(c) stating the grounds of the
obj ection.”;
(b) in subsection (6) -
(i) in paragraph (a), by repealing “and to the
enpl oyer if the enployer” and substituting
“, tothe enployer if the enpl oyer i s not the
objector and to the ECAFB if the ECAFB, as
the case requires,”;
(i1) in paragraph (c), by repealing “and each of
t he menbers of the fam |y” and substituting
“, each of the nenbers of the fam |y and t he
ECAFB, as the case requires,”
(c) in subsection (9), by repealing “or any person naned
inthe Certificate” and substituting “any person naned

in the Certificate, or the ECAFB’

Det erm nati on by Conmm ssi oner of

clains for funeral and nedica
att endance expenses

Section 6E is anended -

(a) by repealing subsection (10) and substituting —
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“(10) An objection to a determ nati on under

subsection (1) may be nmade in witing —

(a)

(b)

by the enpl oyer, any person who

has made an appl i cati on under t hat

subsection or the ECAFB

wi thin 30 days after -

(i)

(i)

in the case of the
enpl oyer or any person
who has made an
appl i cati on under t hat
subsection, the date of
i ssue of the
Certificate for
Funeral and Medi cal
Att endance Expenses
concer ned;

i nthe case of t he ECAFB,
t he date on which an
application is nmade
under section 16 of the
Enpl oyees Conpensati on
Assi st ance Ordi nance
(Cap. 365) by a person
who is entitled to the
rei mbursenment of the

expenses of t he funeral
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(c)
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of the deceased
enpl oyee or of the
expenses of t he nedi cal
attendance on the
deceased enpl oyee,

or wthinsuchfurther tinme as the

Conmi ssioner, in the

ci rcunst ances of any particul ar

case, thinks fit; and

(c) stating the grounds of the

obj ection.”;

in subsection (12) -

(i)

(i)

in paragraph (a), by repealing “and to the
enpl oyer if the enployer” and substituting
“, tothe enployer if the enpl oyer i s not the
objector and to the ECAFB if the ECAFB, as
the case requires,”;

i n paragraph (c), by repealing “and each of
t he per sons who has made an appl i cati on under
subsection (1)” and substituting “, each of
t he person who has made an appl i cati on under
subsection (1) and the ECAFB, as the case

requires,”;

i n subsection (15), by repealing “or the persons naned

inthe Certificate” and substituting“the persons naned

in the Certificate, or the ECAFB”
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4.

Determ nation of clains in
respect of mnor injuries

Section 16A is anended -
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(a) by repealing subsection (3) and substituting —

“(3) An objection to the anount of

conpensati on assessed under subsection (1) may be

made in witing —

(a) by the enployer, the enpl oyee or

t he ECAFB

(b) wthin 14 days after -

(i)

(i)

in the case of the
enpl oyer or enpl oyee,
t he dat e of i ssue of the
certificate issued
under subsection (2);

i nthe case of t he ECAFB,
t he date on which an
application is nmade
under section 16 of the
Enpl oyees Conpensati on
Assi stance O di nance
(Cap. 365) by the

enpl oyee,

or withinsuch further tine as the

Conmmi ssioner, in the

ci rcunst ances of any particul ar

case, thinks fit;
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stating the grounds of the
and

by t he obj ector sending a copy of

t he objection -

(c)
obj ecti on;
(d)
(i)
(i)
(iii)
(b) in subsection (5), by adding
t he ECAFB” after “enpl oyee”;
(c) in subsection (8), by adding “

“enpl oyee”.

5. Cancellation of mnor injuries
claimcertificate by the Court

Section 16B(1)

substituting “,

where the objector is

t he enpl oyer, to the

enpl oyee;
where the objector is

t he enpl oyee, to the

enpl oyer;

where the objector is
t he ECAFB, to the
enpl oyer and the

enpl oyee. ”;

“and, where applicabl e,

t he ECAFB” after

i s anended by repealing “or the Conm ssioner” and

t he Comm ssioner or the ECAFB".
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Enpl oyees Conpensati on Assistance (Notice

of Insolvency of

6. Regul ation repeal ed

The Enpl oyees Conpensati on Assi stance (Notice of

| nsurer) Regul ation (Cap. 365 sub.

l eg.)

| nsurer) Regul ation

| nsol vency of

i's repeal ed.

Employees’ Compensation Insurance Levies Ordinance

7. Schedul e 2 substituted

Schedule 2 to the Enpl oyees’

Ordi nance (Cap. 411)

| tem

1

“ SCHEDULE 2

Conpensati on I nsurance Levies

is repealed and the followi ng substituted —

[ss. 4, 6(3)
& 7(1)]

BCODI ES SPECI FI ED FOR THE PURPOSES

Speci fi ed body

The Cccupati onal
Safety and Heal th

OF SECTION 7(1)

Proportion of the net

resour ces of

the Board to be distributed

Proportion of the
net resources in
respect of the

rel evant period
endi ng on 30

Sept enber 2002 and
up to the rel evant
period ending on
30 Sept enber 2007

20/ 63

Proportion of

t he net
resources in
respect of the
rel evant period
endi ng on 31
Decenber 2007
and thereafter

20/ 63
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Counci

2. The Enpl oyees 31/ 63 25/ 63
Conpensati on
Assi stance Fund
Board

3. The Cccupati onal 12/ 63 18/ 63" .
Deaf ness
Conpensati on
Boar d

Enpl oyees’ Conpensati on | nsurance Levy
(Rate of Levy) Order

8. Prescribed rate of |evy

Par agraph 2(d) of the Enpl oyees’ Conpensation | nsurance Levy (Rate
of Levy) Order (Cap. 411 sub. leg.) is repealed and the foll ow ng
substituted —

“(d) on or after 1 April 1998 and before 1 July 2002 is 5.3%

(e) on or after 1 July 2002 is 6.3%"”

Explanatory Memorandum
The principal object of this Bill is to anend the Enpl oyees

Conmpensati on Assi stance Ordi nance (Cap. 365)(“the principal
Ordi nance”) to —

(a) revise the schene providing for the protection of the
entitlement of enployees and others to conpensation
awar ded for enploynent-related injury;

(b) provide for relief paynent in the case of danmages

awar ded for enploynent-related injury;
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(c) revisethe procedures for filingapplications whichnay
af fect the Enpl oyees Conpensati on Assistance Fund
(“the Fund”);
(d) enpower the Enpl oyees Conpensation Assistance Fund
Board (“the Board”) to apply to be joined as a party
to proceedi ngs which nay affect the Fund,
(e) require the Board to be notified of proceedi ngs which
may affect the Fund;
(f) reduce the anbunt of interest payabl e on paynents from
t he Fund; and
(g) require enployers who have failed to take out the
rel evant policies of insurance to pay a surcharge to
t he Board.
2. Clause 2 repeals and replaces the long title to the princi pal
Ordinance to ensure that the long title accurately describes the
princi pal Odinance as anmended by the Bill
3. Clause 3(b) anmends section 2to, inter alia, add 2 newdefinitions
of “eligible person” and “relief paynent”. The definition of “relief
paynment” is the termused to descri be t he paynent that nay be nade from
the Fund by the Board under the schenme relating to damages for
enpl oynent-related injury. The definition of “eligible person” isthe
termused to describe the persons who may be entitled to a relief
paynent .
4. O ause 4 anends section 3(2)(b) to provide that there shall be an
addi ti onal nmenber of the Board who i s a person havi ng expertise inthe

practice of insurance. C ause 31 makes a consequential anmendnent to
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Schedule 1 to increase the quorumof the Board from4 to 5.

5. dause 6(a) repeal s and repl aces section 16(1) torenove references
t o danages because applications for relief paynent rel ati ng t o damages
wi | | nowbe made under newsecti on 20A at cl ause 12. C ause 6(c) repeal s
and repl aces section 16(3) to clarify the circunstances in which it
is considered that a person is unable to recover from an enpl oyer
paynent of an anmount of conpensation such that the personis entitled
t o make an applicationto the Board for paynment fromthe Fund i n respect
of that amount.

6. Clause 9 adds a new section 18A to specify the period wi thin which
an enpl oyer shal |l make an applicati on under section 17 or 18 f or paynent
fromthe Fund where the enployer’s insurer is insolvent. The new
section 18A al so specifies the sanctions that followif the enpl oyer
fails to make such an application within the specified period.

7. Clause 12 adds newsections 20Ato 20Gdealingwithrelief paynents.
New secti on 20A sets out the basis on which an eligi bl e person may nake
an application to the Board for a relief paynent. New section 20B
speci fi es the anount of relief paynent to which an eligible personwl]l
be entitled. Newsection 20Csets out the manner of paynent of arelief
paynent. It should be noted that a relief paynent in excess of a
speci fied anount will be by way of nonthly paynents (see new section
20C(2) and Parts 1 and 2 of Schedul e 4 at cl ause 32). New section 20D
sets out the circunstances i nwhi chthose nonthly paynents shal |l cease.
New secti on 20E sets out the circunmstances i n which an el i gi bl e person
ceases to be entitled to a relief paynent. New section 20F provides

for the apportionnent of a relief paynent where there are 2 or nore
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eligible persons entitled to the relief paynent. New section 20G
enpowers the Board to set-off, fromthe outstandi ng anount of nonthly
paynents due to an eligi bl e person, the anount of danmamges received by
the eligible person subsequent to receiving the nonthly paynents.
8. Clause 14 amends section 22 to reduce the interest payable on
paynents fromthe Fund.

9. Cause 17 adds new sections 25A and 25B. New section 25A enpowers
the Boardtoapplytothecourt tobejoinedas apartytothe proceedi ngs
which may affect the Fund. New section 25B requires persons who
commence proceedi ngs i n respect of a clai mfor conpensati on or danages
tonotify the Board of the proceedi ngs. Such a personis alsorequired
to notify the Board of any proposal to obtain judgnent or reach a
settlement with the other party in respect of the claim A failure
by the persontonotify the Board in either case disentitles the person
to any paynent under the principal Odinance in respect of the claim
10. d ause 19 anends section 28 to enhance the protection afforded to
t he Fund where t he Board nakes a paynent, or offers to make a paynent,
fromthe Fund in anticipation of a person’s entitlenent to such a
paynment under section 16, 17 or 18.

11. d ause 21 anends section 33 to disallowany clai min respect of any
conpensati on or danages for injury to an enpl oyee engaged out si de Hong
Kong wher e t he enpl oyer i s out si de Hong Kong and has no pl ace of busi ness
i n Hong Kong.

12. C ause 22 anends section 35 to provide that the right of a person
in respect of a relief paynent does not survive the person for the

benefit of his estate.
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13. d ause 23 adds a new section 36A to provide for a surcharge on
enpl oyers who have fail ed to take out policies of i nsurance as required
by section 40(1) of the Enpl oyees’ Conpensati on Ordi nance (Cap. 282).
14. d ause 30 adds a new section 46A(1l) to provide transitional
provisions in respect of an enployer’s liability for conpensation or
damages under section 16 before section 16 was anended by the Bill.
Such aliability will be dealt with as if the principal Odinance had
not been anmended by the Bill. Further, the new cl ause al so adds new
section 46A(2), (3), (4), (5) and (6) to provide for the repeal of
sections 17, 18, 18A, 19, 20, 22(3)(e), 23(7) to (11), 28(2), 31(b),
37(2) and (5) and 41(1)(a)(iv) and the anmendnent of sections 26(2),
28(1) and (3) and 43(b), at alater date. The reason for this is that
t he i nsurance industry in Hong Kong is in the process of establishing
a schenme which will in effect replace the present provisions of the
princi pal Ordinancerelatingto applications by enpl oyers for paynents
fromthe Fund where their insurers are insolvent. The new section
46A(2), (3), (4), (5) and (6) will be brought into operation when that
schene is in place. Newsection 46A(7) and (8) specifies transitional
provi sions arising fromthe comencenent of newsection 46A(2) to (6).
15. d ause 33 and the Schedul e make consequenti al anmendnents to the
Enpl oyees’ Conpensation Ordi nance (Cap. 282), the Enpl oyees’
Conpensati on I nsurance Levi es Ordi nance (Cap. 411) and t he Enpl oyees’

Conmpensation I nsurance Levy (Rate of Levy) Order (Cap. 411 sub. leg.).



Annex B

Employees Compensation Assistance Fund Board
I ncome and expenditur e account

91/92 92/93 93/94 94/95 95/96 96/97 97/98 98/99 99/2000 00/01 01/02

(1.7.91- (asat

31.3.92) 31.12.01)
No. of assisted cases 27 12 12 20 18 19 23 28 35 28 190°

{1° {1° {1}°

Total income $16.7m | $157m | $21.8m | $33.8m | $31.7m $23.9m $285m | $224m | $21.5m | $26.0m $23.4m
levy income $16.5m $15m $20.6m | $31.3m | $27.8m $20.9m $23.7m $20m | $19.8m | $25.2m $23.1m
interest and other income $0.2m $0.7m $1.2m $2.5m $3.9m $3m $4.8m $2.4m $1.7m $0.8m $0.3m
Total Expenditure” $2.6m $4.5m $23.8m | $10.8m | $11.2m $35.4m $49.7m | $29.1m | $40.5m | $31m $44.35m
Claims $1.39m | $0.48m | $1.57m | $0.86m | 4.68m $2.08m $0.96m | $7.93m $6m $4.47m | $11.12m°
- statutory $0.78m | $2.15m | $3.88m $6m $15.4m $25.6m $33.8m | $10.03m | $18.9m | $13.24m | $20.29m°
- common law $0.7dm | $0.97m | $1.65m | $2.06m |{$13.9m}®| {$16.4m}® | {15.3m}® | $4.32m | $54m | $3.29m $2.84m
interest $0.49m | $0.69m | $1.57m | $1.5m | $1.82m $2.36m $3.58m | $4.23m | $7.6m | $7.07m $5.6m
legal cost $0.16m $0.4m $0.23m | $0.43m | $2.51m $4.12m $9.72m | $2.55m | $2.6m $2.9m $4.5m
operating expense $0.74m $1.2m $2.4m
Surplug/Deficit $14.1m | $11.2m -$2m $23m | $20.5m -$11.5m | -$21.2m | -$6.7m | -$19m -$5m -$20.9m
Accumulated Fund $14.1m | $253m | $23.3m | $46.3m | $66.8m $55.3m $34.1m | $27.4m | $8.4m $3.4m $32.5mP

Notes

A Thetotal expenditure does not necessarily represent the sum of statutory award, common law damages, interest and legal cost in the ensuing columns as the amount paid in a specific year may
cover the balance of unpaid items of cases assisted in the previous year(s).

B  Figuresin{ } denote the number of/amount paid for major common law cases with settlement exceeding HK$10m.

C  InApril 2001, 3insurersof HIH Group were put into provisional liquidation. Employerswho have taken out insurance cover from these insurers may apply for payment from the Fund. Out of the
190 assisted cases, 177 are cases arising from the insolvency of HIH Group. The pay-outsfor employee’ compensation and common law damagesin respect of these 177 casesis $7.54 million and
$11.67 million respectively.

D  InJuly 2001, abridging loan of $60M provided by the Government was drawn down by the Board and a total of $10M was repaid on 1.8.2001 to the Government.



Cash Flow Projection for the Employees Compensation Assistance Board

Annex C

Cash flow ($M) Year 1 Year 2 Year 3 Year 4 Year 5 Year 6 Year 7 Year 8 Year 9 Year 10 Year1l Year12 Year13 Year14 Year15 Year16 Year 17  Year 18
Year Starting from 1 April 2001/02 2002/03 2003/04 2004/05 2005/06 2006/07 2007/08 2008/09 ~ 2009/10  2010/11  2011/12  2012/13  2013/14  2014/15  2015/16  2016/17  2017/18  2018/19
Levy Rate 1 1.0%| 3.1%) 3.1%| 3.1%| 3.1%| 3.1%| 2.5%| 2.5%| 2.5%| 2.5%| 2.5%| 2.5%| 2.5%| 2.5%| 2.5%| 2.5%| 2.5%| 2.5%
Income
Levy [2] 29.000 53.360 89.900 89.900 89.900 89.900 82.940 72.500 72.500 72.500 72.500 72.500 72.500 72.500 72.500 72.500 72.500 72.500
Recoveries [3] 0.080 0.081 0.088 0.081 0.081 0.077 0.077 0.077 0.077 0.077 35.117 0.077 0.077 0.077 0.077 0.077 0.077 0.077
Surcharge [4] 0.000 1.500 1.500 1.500 1.500 1.500 1.500 1.500 1.500 1.500 1.500 1.500 1.500 1.500 1.500 1.500 1.500 1.500
Investment Income [5] 0.285 0.385 0411 0.534 1.288 2.823 4.330 4.903 4.619 4.327 4.560 4.799 4513 4.218 3.913 3.600 3.276 3.658
Total 29.365 55.326 91.899 92.015 92.770 94.300 88.847 78.980 78.697 78.405 113.677 78.877 78.590 78.295 77.991 77.677 77.354 77.736
Expenditure
Payouts (stat. Comp.) [6] 40.000 19.880 19.880 12.868 12.868 10.880 10.880 10.880 10.880 10.880 10.880 10.880 10.880 10.880 10.880 10.880 10.880 10.880
Payouts (ex gratia payment) [7] 0.000 20.600 24.200 27.800 27.800 27.800 27.800 27.800 27.800 27.800 27.800 27.800 27.800 27.800 27.800 27.800 27.800 27.800
Payouts (HIH cases) [8] 210.240 46.720 46.720 46.720
Administrative Expenses [9] 6.925 3.675 3.830 3.683 2.749 2.663 2.663 2.663 2.663 2.663 2.663 2.663 2.663 2.663 2.663 2.663 2.663 2.663
Total 257.165 90.875 94.630 91.071 43.417 41.343 41.343 41.343 41.343 41.343 41.343 41.343 41.343 41.343 41.343 41.343 41.343 41.343
Net cashflow (227.800) (35.549) (2.731) 0.944 49.353 52.957 47.504 37.637 37.353 37.061 72.334 37.534 37.247 36.952 36.647 36.334 36.011 36.392
Further loansfrom Govn't  [10] 240.000 30.000 10.000 0.000 0.000 0.000 0.000 (46.944) (46.944) (46.944) (46.944) (46.944) (46.944) (46.944) (46.944) (46.944) (46.944) 0.000
12.200 (5.549) 7.269 0.944 49.353 52.957 47.504 (9.307) (9.591) (9.883) 25.390 (9.410) (9.697) (9.992) (10.297) (10.610) (10.933) 36.392
Accumulated funds c/f 3.400 15.600 10.051 17.320 18.264 67.617 120.574 168.077 158.770 149.180 139.297 164.687 155.277 145.580 135.587 125.291 114.681 103.747 140.140
L oan repayment analysis
Principal - Balance 240.000 281.400 304.767 319.243 334.407 350.291 366.930 366.930 337.415 306.499 274.113 240.190 204.655 167.432 128.441 87.598 44.815
Repayment 0.000 0.000 0.000 0.000 0.000 0.000 0.000 (29.515) (30.917) (32.385) (33.924) (35.535) (37.223) (38.991) (40.843) (42.783) (44.815)
Interest - Capitalised 11.400 13.367 14.476 15.164 15.884 16.639
Paid (17.429) (16.027) (14.559) (13.020) (11.409) 9.721) (7.953) (6.101) (4.161) (2.129)
Instalment - (46.944) (46.944) (46.944) (46.944) (46.944) (46.944) (46.944) (46.944) (46.944) (46.944)



[1] Levy Rate:

[2] Levy:

[3] Recoveries

[4] Surcharge

[5] Investment
income

[6] Payouts
(Statutory
Compensation,
Excluding HIH
Cases)

Appendix to Annex C

Assumptionsfor the Cash Flow Projection
For the Employees Compensation Assistance Scheme

Thelevy ratewill be increased to 3.1% with effect from 1.7.2002 for aperiod of
five years until 30.6.2007. From 1.7.2007 onwards, the levy rate will be
reduced to 2.5%.

Levy rateat 1% will generate annual levy income of $29 million, to be
distributed to the Board quarterly. Thereisa6-month time gap for the
collected levy to reach the ECAFB. Moreover, the levy received for
thefirst two quarters would account for 60% of the total levy received
for the whole year.

Based on past experience, recoveries from employers or insurersis assumed
to be 0.2% of the claims payment. For HIH cases, it is assumed that 10% of
the total claims payment will be recovered by the Board 10 years | ater, i.e.
2011/12.

After deducting the necessary administrative costs for collecting surcharge by
the Board, it is assumed that the net surcharge received by the Board will
be $1.5 million per year.

Investment income is equivalent to 3% per year based on average cash
balance held by the Board.

Based on the past payment patterns, it is assumed that the Board will have to
make payment of $40 million during 2001/02 (including both statutory
compensation and common law damages) before the implementation of the
revised scheme.

When the reform package is implemented, it is estimated that there will be 32
cases requiring assistance of statutory compensation per year. The average
amount of each caseis $0.34 million. Thetotal amount of payment isthen
$10.88 million.

Reserves will be required for year 2 to year 5 to cater for cases for which the
transitional arrangement will allow the applicants to receive assistance
according to the provisions in force before the amendment.



[7] Payouts
(relief payment)

[8] Payouts (HIH
cases)

[9] Administrative
Expenses

[10] Government
Loan

It is estimated that there would be 20 cases requiring assistance of relief
payment each year. The monthly payment for each case is $15,000 on
average. In order to give a larger safety margin in the projection, it is
deemed that all the 20 cases will involve payment of monthly payment. It
will take 3 years for the balance of relief payment to be cleared through
monthly payment. Asiit is proposed to extend the beneficiaries of relief
payment to all family members who are awarded damages by the Court for
fatal cases, it is estimated that the revised proposal would give rise to an
additional payouts of $0.5M per year.

According to the provisional liquidator of the HIH Group, as at 2 June 2001, the
estimated claims relating to work accidents arising from HIH insolvency
was $292 million. To cater for the liabilities of unknown cases, it is
estimated that the total liability arising from HIH insolvency will be $350.4
million (i.e. plus 20%).

It is assumed that around 60% of the liabilities (i.e. $210.24 million) will be
mature for payment in thefirst year. The remaining 40% will be mature for
payment within the next 3 years.

It includes administrative expenses ($1 million per year) and claims handling
expenses (4.3% of claims payment).

As quite a number of claims arising from HIH insolvency are straightforward
cases which would be determined by the Commissioner for Labour, it is
estimated that the administrative expenses for HIH cases is 2% of claims
payment.

A government loan of $280 million will be provided to ECAFB, with $240
million, $30 million and $10 million to be drawn down respectively during
2001/02, 2002/03 and 2003/04. Interest is charged at 2% below the average
best lending rate of note-issuing banks. For the purpose of projecting the
cash flow, the long term interest rate is assumed to be 4.75%. Interest will
be capitalised before the repayment of loan. The loan together with the
interest will be repaid by 10 annual instalments of equal amount from
2008/09 onwards.






