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This paper sets out the proposals of the Securities and Futures
Commission (SFC) to establish new investor compensation arrangements under
Parts 11 and X1 of the Securities and Futures Ordinance (SFO) (5 of 2002).

Proposal

2. We propose to recommend the Chief Executive in Council to make
the following sets of subsidiary legislation under the SFO to implement the new
investor compensation regime —

(@ the Securities and Futures (Investor Compensation — Levy) Rules,
now in draft at Annex 1;

(b)  the Securities and Futures (Investor Compensation — Compensation
Limits) Rules, now in draft at Annex 2; and

(c) the Securities and Futures (Transfer of Functions — Investor
Compensation Company) Order, now in draft at Annex 3.

3. The SFC further proposes to make the Securities and Futures
(Investor Compensation — Claims) Rules, in draft at Annex 4, under the power
vested in it by the SFO.



Power to make the Rulesand the major features
Securities and Futures (I nvestor Compensation — Levy) Rules

4, Part XIlI of the SFO provides for the establishment of a new
compensation fund, to be known as the Investor Compensation Fund (ICF).
The Chief Executive in Council may make rules setting out the means of
funding the compensation fund and providing for the better carrying out of the
objects and purposes of Part X11 under sections 244(1)(a) and (d) respectively.

5. To preserve existing levy rates for relevant compensation funds,
the draft Rules at Annex 1 provide for alevy at the rate of 0.002% on securities
transactions (subject to several exceptions) and alevy in the amount of $0.5 on
each futures contract ($0.1 for each Mini-Hang Seng Index futures contract and
stock futures contract) payable by both the buyer and the seller. The draft Rules
also provide for the manner of payment of the levy and other incidental matters.

6. Following the enactment of the Revenue Bill (No.3) 2001 in July
2001, the administrative arrangement is that of the 0.007% levy payable to the
SFC under section 52 of the Securities and Futures Commission Ordinance, the
SFC pays 0.002% to the Unified Exchange Compensation Fund (UECF). The
SFC last reported to the Bills Committee on Revenue (No.3) Bill 2001 of the
Legislative Council in June 2001 that the prudent level for the UECF was
estimated to be $800 million. Asat end March 2002, the UECF stands at about
$780 million.

7. For the new expanded investor compensation arrangements under
the SFO, the SFC estimates that the prudent level for the ICF is $1 billion. This
was explained in the SFC’ s consultation paper of March 2001 on Proposed New
Investor Compensation Arrangements for Hong Kong. Under the SFO, the
monies in the UECF may be transferred to the new ICF whilst reserving
sufficient amounts to cover claims on the UECF. Money from the UECF and
the proposed 0.002% levy will help ensure that the new |CF will be properly
funded on inception to meet with its obligations. We will keep under review the
funding level and the rate of levy in the light of the operational experience of
the ICF and prevailing circumstances.



Securities and Futures (Investor Compensation — Compensation Limits)
Rules

8. Under section 244(1)(b) of the SFO, the Chief Executive in
Council may make rules providing for the maximum amount of compensation
that may be paid to a person making a claim for compensation.

9. The draft Rules at Annex 2 provide that the maximum amount of
compensation that may be paid to each claimant is $150,000 for the losses
sustained as a result of a default in relation to securities listed or traded on a
recognized stock market or futures contracts traded on a recognized futures
market. Thisisin line with the on-going policy adopted by UECF for awarding
clamantsin recent years.

Securities and Futures (Transfer of Functions — Investor Compensation
Company) Order

10. Part Il of the SFO provides for the recognition of an investor
compensation company (“ICC") by the SFC for the facilitation of the
management and administration of the ICF. Under section 80(1) of the SFO,
the SFC may request the Chief Executive in Council to make an Order
transferring certain functions of the SFC under Part X1l and Rules made under
Part X11 to the ICC in relation to the ICF.

11. An |CC separate from the SFC is designed to enable the ICC to
dedicate its focus to investor compensation matters. This is the approach
adopted for managing most compensation arrangements overseas, including
those in the US, UK, Canada and Australia. The governing body of the ICC
will be designed to facilitate its focus on compensation matters. It will be
broadly based and representative of the stakeholders, including the SFC, the
Hong Kong Exchanges and Clearing Ltd (HKEX), brokers, banking community
and investors.

12. On current planning, the SFC will recognise the ICC after its
Incorporation as such under section 79 of the SFO, but before the SFC requests
CE in Council to transfer the SFC’ s functions to this company. The recognition
and the Transfer Order will not take effect until Parts 111 and XII of the SFO
come into operation. The Transfer Order is subsidiary legisation subject to
LegCo’s negative vetting.



13. The draft Order at Annex 3 provides for the transfer of specified
functions of the SFC in relation to the ICF to the ICC. Such functions include
management of the ICF, keeping of proper accounts, investment of money,
payments out of the |CF and performing certain functions of the SFC set out in
the Securities and Futures (Investor Compensation — Claims) Rules at Annex 4.

Securities and Futures (I nvestor Compensation — Claims) Rules

14, Under section 244(2) of the SFO, the SFC may make rules relating
to various matters including the circumstances in which a person is entitled to
clam compensation, the manner in which a claim for compensation is to be
made, the information to be supplied to the SFC to enable the clam to be
determined, the persons who are not entitled to make a claim, the determination
and payment of and the procedures for dealing with a clam for compensation,
etc. The draft Rules at Annex 4 provide for these matters accordingly. The
rules were previoudy referred to as the “Securities and Futures (Investor
Compensation — Miscellaneous) Rules’ in the public consultation exercise.
They have now been retitled to better reflect the nature of the matters provided
for.

15. The SFC and the Department of Justice have been consulted on the
vires of the draft Rules and the draft Order. The advice is that the draft Rules
and the draft Order would be intra vires if made as drafted.

Public consultation

16. The SFC first released a consultation paper on the concept and
general framework of new investor compensation arrangements in September
1998. It outlined the rationale for new arrangements to enhance investor
protection and the objectives and key features of the proposal, including the
establishment of an investor compensation company regulated by the SFC.

17. Taking into account public comments received in the September
1998 consultation exercise, the SFC released a more detailed consultation
document in March 2001 on the key components of the new investor
compensation arrangements. They included the expanded scope of coverage of
intermediaries’, the proposed 0.002% levy on securities transactions for

! To cover licensed corporations and authorized institutions dealing in securities and futures

contracts and providing securities margin financing in relation to products traded on HKEXx.



building up the new compensation fund, the per investor compensation limit of
$150,000, and the establishment of the ICC. The proposals met with positive
response from the public.

18. The SFC issued the fina consultation document containing the
exposure drafts of the Rules and the Order on 28 March 2002 for comment by
the public. Six submissions were received. The SFC considers that no major
changes need to be made to the substance of the draft Rules and the draft Order
in response to these submissions. The draft Rules and the draft Order are
further refined to better reflect the policy intention and to improve drafting.

19. We attach the following documents for Members' reference —

(@ Consultation Document on the draft Rules and the draft Order, at
Annex 5, which sets out the underlying policy, together with the
exposure drafts. The drafts as revised are at Annexes 1 to 4 for
Members' consideration; and

(b) Consultation Conclusions and Summary of Comments and SFC’'s
Responses in respect of the consultation exercise in March 2002, at
Annex 6, which set out the conclusions from the consultation and
the SFC's responses, in the form of a table, to the comments
recelved. A list of respondents is attached to the Consultation

Conclusions.
Way forward
20. Subject to Members' views, the draft Rules and the draft Order at

Annexes 1 to 4 would be submitted to the relevant authority for approval and, if
approved, published in the Gazette for tabling before the Legislative Council in
the normal manner. The intention is that these Rules and Order shall come into
operation on the commencement of the SFO.

Securities and Futures Commission
Financial Services Bureau
31 May 2002



Annex 1
DRAET

[CF. Sections 236, 237(1), 244(1) and 244(4) of the
Securities and Futures Ordinance]

SECURI TI ES AND FUTURES (| NVESTOR COVPENSATI ON -
LEVY) RULES

(5 OF 2002 SECTI ON 244(1))

ARRANGEMENT OF SECTI ONS

PART |
PRELI M NARY
No. Page
1. Comrencenent
2. I nterpretation
PART |1
LEVY PAYABLE | N RESPECT OF SALE AND PURCHASE OF
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3. Application of Part 11
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5. No | evy on stock options
6. Pil ot programe securities

7. Exchange traded funds

PART |11
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CONTRACTS
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9. Futures contracts

10. Mni-Hang Seng Index Futures contracts

11. Stock futures contracts
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remttance

Returns relating to rem ttance
Adjustnent of remttance and returns
Late remttance charge

Account s

Access to accounts by the Comm ssion
Report

Ref und of | evy

Notification of failure to pay |evy
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SECURI TI ES AND FUTURES (| NVESTOR COVPENSATI ON
- LEVY) RULES

(Made by the Chief Executive in Council under
section 244(1) of the Securities and
Futures Ordi nance (5 of 2002))

PART |

PRELI M NARY

1. Comencenent
These Rul es shall conme into operation on the day on which
Part XI|I of the Securities and Futures Ordi nance (5 of 2002)

conmes into operation

2. I nterpretation
In these Rules, unless the context otherw se requires —
"Exchange Conpany" (% psA7) -
(a) inrelation to a |levy payable under Part |1,
means the Stock Exchange Conpany;
(b) inrelation to a | evy payable under Part [11,
means t he Futures Exchange Conpany;

“exchange traded fund” (% pbrfiEyfl2) means a collective

i nvest nent schene that -

(a) holds portfolios of securities;
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(b) is designed generally to correspond to the
price and yield performance of the underlying
portfolios of securities with in kind creation
and redenption facilities; and

(c) is listed or traded on a recogni zed stock
mar ket operated by the Stock Exchange Conpany
as a single security;

“exchange traded funds narket maker” (% pifrEiEsil 254%) neans
any person who is registered as an exchange traded funds
mar ket maker by the Stock Exchange Conpany in accordance
with the rules of the Stock Exchange Conpany;

"l evy" (%Y%) neans a | evy payable under Part Il or Part II1;

“M ni -Hang Seng | ndex Futures contract” (’ﬁﬂﬁﬁl%?ﬁ%ﬁﬁ%?ﬁ%@)
means the stock index futures contract for which the
contract specifications are set out in the rules of the
Fut ur es Exchange Conpany;

“pilot programme” (ZFE&FF]) bhas the neaning assigned to it by
the rules of the Stock Exchange Conpany;

“pil ot programme mar ket nmaker” (FHEFF[H3) has the neaning
assigned to it by the rules of the Stock Exchange Conpany;

“pilot programe securities” (FHEFF|E5 ) neans securities
that are traded on a recogni zed stock market operated by
t he Stock Exchange Conpany under the pilot programe;

"remttance" ( % ) nmeans a paynent, by way of remttance, by

t he Exchange Conpany to the Conm ssion under section 13;
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“stock futures contract” (%ﬁ%ﬁﬂgfﬁﬁé) means a stock futures

contract for which the contract specifications are set

out in the rules of the Futures Exchange Conpany.

PART | |
LEVY PAYABLE I N RESPECT OF SALE AND PURCHASE OF
SECURI Tl ES
3. Application of Part II
This Part does not apply in relation to a sale and
purchase of securities unless it is recorded on a recognized
stock market or notified to a recognized exchange conpany

under its rules.

4. Securities
Subj ect to sections 5, 6 and 7, for the purposes of the
conpensation fund, a levy for a sale and purchase of
securities shall be payable to the Comm ssion -
(a) by the seller at the rate of 0.002% of the
consideration for the sale; and
(b) by the purchaser at the rate of 0.002% of the

consi deration for the purchase.

5. No | evy on stock options
For the purposes of the conpensation fund, no levy for a
sal e and purchase of a stock option shall be payable to the

Conmi ssi on.
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6. Pil ot programe securities
For the purposes of the conpensation fund, the |evy
payable to the Commi ssion for a sale and purchase of pil ot
programme securities is —
(a) in the case of the seller -
(1) subj ect to sub-paragraph (ii), at the rate of
0. 002% of the consideration for the sale;

(i) where the seller is a pilot programre market
maker, at the rate of 0% of the consideration
for the sale; or

(b) in the case of the purchase -
(1) subj ect to sub-paragraph (ii), at the rate of
0.002% of the consideration for the purchase;

(11) where the purchaser is a pilot progranme market

maker, at the rate of 0% of the consideration

for the purchase.

7. Exchange traded funds
For the purposes of the conpensation fund, the |evy
payable to the Comm ssion for a sale and purchase of an
exchange traded fund is —
(a) in the case of the seller —
(1) subj ect to sub-paragraph (ii), at the rate of

0. 002% of the consideration for the sale;
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(1) where the seller is an exchange traded funds
mar ket marker, at the rate of 0% of the
consideration for the sale; or

(b) in the case of the purchaser -
(i) subj ect to sub-paragraph (ii), at the rate of
0. 002% of the consideration for the purchase;

(i) where the purchaser is an exchange traded funds

mar ket maker, at the rate of 0% of the

consideration for the purchase.

PART 111
LEVY PAYABLE | N RESPECT OF SALE AND PURCHASE
OF FUTURES CONTRACTS
8. Application of Part 111
This Part does not apply in relation to a sale and
purchase of a futures contract wunless it is traded on a

recogni zed futures market.

9. Futures contracts

Subj ect to sections 10 and 11, for the purposes of the
conpensation fund, a levy for a sale and purchase of a futures
contract shall be payable to the Comm ssion —

(a) by the seller in the anount of $0.50; and

(b) by the purchaser in the anount of $0.50.

10. Mni-Hang Seng I ndex Futures contracts
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For the purposes of the conpensation fund, the levy for a

sal e and purchase of a M ni-Hang Seng | ndex Futures contract

(a) in the case of the seller, in the anount of $0.10;
or

(b) in the case of the purchaser, in the anount of $0.10.

11. Stock futures contracts
For the purposes of the conpensation fund, the levy for a
sal e and purchase of a stock futures contract or an option on
such a contract is —
(a) in the case of the seller, in the anount of $0.10;
or

(b) in the case of the purchaser, in the anount of $0.10.

PART |V

MANNER OF PAYMENT AND | NCI DENTAL MATTERS

12. Paynent of |evies

(1) A person who is liable to pay a | evy under these
rules shall pay the levy to the Exchange Conpany on behal f of
the Comm ssion in such manner as may be prescribed fromtine
totime in the rules of the Exchange Conpany.

(2) The amount of any |evy payable under this section is

recoverable as a civil debt due to the Conm ssion.
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13. Exchange Conpany to collect and remt |evy
The Exchange Conpany shall collect any levy paid to it
under section 12 and, subject to section 21, pay the |evy by
way of remttance to the Comm ssion by paying it -
(a) into such bank account as nay be specified by
t he Commi ssi on;
(b) on the 15th day of the nonth follow ng the
month of the collection of the |evy, or where
the 15th day is not a business day, on the next

busi ness day.

14. Exchange Conpany to deposit |evies pending remttance

Pending remttance to the Comm ssion of any levy in

accordance wth section 13, the Exchange Conpany shall -
(a) hold the levy on behalf of the Conmm ssion; and
(b) deposit the levy in a bank within the nmeaning
of the Banking Odinance (Cap. 155) as soon as
reasonably practicable after collection of the

| evy.

15. Returns relating to remttance

(1) Wthin 7 days after the date of each remttance, the
Exchange Conpany shall furnish to the Comm ssion a return
relating to the remttance.

(2) A return furnished under subsection (1) shall -



Page 8

(a) be in such formas may be specified by the
Comm ssi on;

(b) be signed by a director of the Exchange Conpany
aut hori zed by the Exchange Conpany eit her
generally or specifically for that purpose; and

(c) contain such informati on as nmay be specified by

t he Conmm ssi on.

16. Adjustnent of remttance and returns
A return or the anbunt of remittance to which it relates
may be adjusted by the Exchange Conpany to reflect any error

in a previous return or remttance (as the case nay be).

17. Late remttance charge

(1) |If the Exchange Conpany fails to remt any |evy when
requi red under these Rules, it shall pay to the Conm ssion a
|ate rem ttance charge of 2% above the average of the best
I ending rates of all the note-issuing banks within the neaning
of section 2 of the Legal Tender Notes |Issue O di nance
(Cap. 65), on the anobunt of the levy, calculated on a daily
basis comrencing on the date of default until the remttance
of the levy is nade.

(2) The late remttance charge payabl e under subsection
(1) and the amount of the levy referred to in subsection (1)

are recoverable as a civil debt due to the Conm ssi on.
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(3) The Comm ssion shall pay the late remttance charge

paid to it under subsection (1) into the conpensation fund.

18. Accounts
The Exchange Conpany shall keep proper accounts in
respect of all transactions relating to the collection and

rem ttance of | evies.

19. Access to accounts by the Comm ssion

For the purpose of ascertaining whether the Exchange
Conpany is conplying or has conplied with any provision of
these Rul es, a person authorized in witing by the Conm ssion
may at any reasonable time, upon production of a copy of the
aut hori zation, inspect and nake copi es of the accounts kept

under section 18.

20. Report

(1) Subject to subsection (3), the Exchange Conpany
shall, within 1 nonth after 31 March in each year or such
| onger period as may be specified by the Comm ssion either
generally or in a particular case, furnish to the Comm ssion a
report certifying that the returns furnished under section 15
relating to all remttances nmade in respect of the 12 nonths
ending on 31 March in that year are correct and in accordance
wi th these Rul es.

(2) The report furnished under subsection (1) shall be -
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(a) in such formas may be specified by the
Comm ssi on; and
(b) prepared and certified, at the expense of the
Exchange Conpany, by an auditor appointed by
t he Exchange Conpany under the Conpani es
Ordi nance (Cap. 32).
(3) The first report furnished by the Exchange Conpany
under subsection (1) shall deal with returns furnished in
respect of all remttances nmade by it on or before 31 March

2003.

21. Refund of |evy
(1) Were a person has paid a levy , he may apply to the
Comm ssion for the refund of such levy on the ground that -
(a) he was in fact not liable to pay the levy; or
(b) he subsequently becane not liable to pay the
| evy.
(2) An application under subsection (1) shall be -
(a) in witing; and
(b) acconpanied by all relevant information.
(3) If the Commssion is satisfied that an applicant was
or became not liable to pay a levy paid by him it shal

refund the levy to the applicant.

22. Notification of failure to pay |evy
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Were the Exchange Conpany is aware that any person has
failed to pay a |l evy payable by him it shall as soon as
reasonably practicable notify the Commission in witing of the

failure.

23. Provision of information

(1) The Conmi ssion nay by notice in witing require the
Exchange Conpany to provide infornmation specified in the
notice relating to the collection, deposit and rem ttance of
| evi es.

(2) \Where a notice is given under subsection (1), the
Exchange Conpany shall as soon as reasonably practicable

provide the information specified in the noti ce.

Clerk to the Executive Council

COUNCI L CHAMBER

2002

Expl anatory Note
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These Rul es prescribe the neans of funding the
conpensation fund established under section 236 of the
Securities and Futures Ordinance (5 of 2002) by providing that
a levy is payable on certain securities and futures contracts.
They al so prescribe the manner in which paynent of |evies nust

be nmade and sone incidental matters.



Annex 2
DRAFT
[CF: Section 244(1) of the Securities and Futures Ordinance]

SECURI TI ES AND FUTURES (| NVESTOR COVPENSATI ON —
COVPENSATI ON LIM TS) RULES

(Made by the Chief Executive in Council under
section 244(1) of the Securities and
Futures Ordi nance (5 of 2002))

PART |

PRELI M NARY

1. Conmencenent
These Rul es shall conme into operation on the day on
which Part XIl of the Securities and Futures O di nance (5

of 2002) cones into operation.

2. Interpretation
In these Rules, unless the context otherw se

requires, -

“Clainms Rules” ( (fZ&H])) nmeans the Securities and
Futures (Investor Conpensation — Clains) Rules (LN
of 2002);

“associ at ed person” (ﬁ@%éﬂ,“clain&nt” (& *), “default”

(ﬁ?@), “rel ated assets” (FfiEEY#%) and “specified
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per son” (%ﬁﬂ%*j{) shal | have the respective neanings

assigned to themin section 2 of the C ains Rules.

PART 11|

LIMTS ON AMOUNT OF COVPENSATI ON

3. Limts on conpensation to be made to claimants
(1) Wth regard to the | osses that the Conm ssion
is satisfied have been sustained by a clai mant -
(a) as aresult of a default commtted by —
(1) a specified person; or
(i) any associ ated person of the
speci fied person;
(b) inrelation to —
(1) securities listed or traded, or
to be listed or traded, on a
recogni zed stock market; and
(ii) related assets of such
securities,
the total anobunt of conpensation payabl e under section 9
of the Clains Rules to the claimant nust not exceed the
sum of $150, 000.
(2) Wth regard to the | osses that the Conm ssion
is satisfied have been sustained by a claimant -
(a) as aresult of a default commtted by —

(i) a specified person; or
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(1i) any associ ated person of the

speci fi ed person;

(b) inrelation to —
(1) any futures contract traded on a
recogni zed futures market; and
(ii) related assets of such futures
contract,
the total anobunt of conpensation payabl e under section 9
of the Clains Rules to the claimant nust not exceed the

sum of $150, 000.

Clerk to the Executive Council,
COUNCI L CHAMBER

2002

Expl anat ory Note

These Rul es prescribe the maxi num anmount of
conpensation that may be paid to a person meking a claim
for conpensation fromthe Investor Conpensation Fund

under the Securities and Futures (lnvestor Conpensation —
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Clainms) Rules. These Rules should be read in the |ight of
the Securities and Futures (Transfer of Functions —

| nvest or Conpensati on Conpany) Order (LN

2002) which transfers certain functions of the Conm ssion

to a recogni zed i nvestor conpensation conpany.



Annex 3

DRAFT
[CF: Sections 79, 80 and 236 to 242 of the Securities and Futures Ordinance]

SECURI TI ES AND FUTURES
( TRANSFER OF FUNCTI ONS — | NVESTOR
COVPENSATI ON COVPANY) ORDER

(Made by the Chief Executive in Counci
at the request of the Securities and
Fut ures Comm ssion under section 80 of
the Securities and Futures O dinance (5
of 2002))

1. Comrencenent
This Order conmes into operation on the day on which Part
[1l of the Securities and Futures Ordinance (5 of 2002) cones

i nto operation.

2. Interpretation

In this Order, unless the context otherw se requires,
“I nvest or Conpensati on Conpany” (ﬁfﬁfﬁﬂﬁ@jﬁfﬂ) means t he conpany
i ncor porat ed under the Conpani es Ordi nance (Cap. 32) and

regi stered under that Ordinance by the nanme [the Investor

Compensati on Conpany Limted].



3. Transfer of functions of the Comm ssion

(1) Subject to subsections (2) to (5), the functions
conferred upon the Conmm ssion by the provisions set out in colum
2 of the Schedule are transferred to the Investor Conpensation
Conpany.

(2) The transfer of functions under subsection (1) is
subject to the reservation that the Commssion is to performthe
functions concurrently with the Investor Conpensati on Conpany.

(3) The function specified initem1l of the Schedule is
transferred only to the extent that the function relates to the
mai nt enance of the conpensation fund.

(4) The functions specified in itens 3 and 6 of the
Schedul e are transferred subject to such directions in witing as
the Conmission may fromtine to tinme give to the Investor
Conpensat i on Conpany.

(5 The functions specified initems 4, 5 7, and 8 of the
Schedul e are transferred to the Investor Conpensation Conpany
only to the extent that the functions relate to the part of the
conpensation fund that is managed and adm ni stered by the Conpany.

(6) A description in colum 3 of the Schedul e indicates for

conveni ence of reference only the general nature of the function



under the provision specified opposite to that description in

colum 2 of the Schedul e.

ltem Provision

5.

Schedul e [s. 3]

Description

Securities and Futures O di nance (5 of 2002)

Section 236(1)

Section 237(2)

Section 238(1)

Section 239

Section 240(1)

Mai nt ai ni ng the conpensation fund
Borrowi ng noney for the purpose of the
conpensation fund

Managenent and adm ni stration of the
conpensation fund including the

determ nation of a claimfor conpensation
Openi ng accounts at authorized financi al
institutions and paying into or
transferring to such accounts all anounts
recei ved by the Investor Conpensation
Conpany form ng part of the conpensation
fund

Keepi ng proper accounts of the

conpensation fund



Secti

Secti

Secti

Secti

on

on

on

on

Securities

10.

11.

12.

13.

14.

15.

16.

Secti

Secti

Secti

Sect i

Secti

Secti

Sect i

on

on

on

on

on

on

on

240( 2)

240( 5)

241

242(1)

Mai nt ai ni ng separate accounts and sub-
accounts

Appointing an auditor to audit the
accounts of the conpensation fund

| nvesti ng noney which fornms part of the
conpensation fund

Maki ng paynents out of the conpensation
fund and determ ning the order of such

paynment s

and Futures (Investor Conpensation — Clainms) Rules

4(4)

5(2)

(LN 2002)

Publ i shing a notice inviting clains

Det er mi ni ng whet her a claimnot | odged
within the time provided in section 4(3)
is barred

Accepting a claimlodged ot herw se than
in accordance with section 5(1)
Requiring records to be produced

Maki ng a determ nation of |oss

| ssuing a notice of determ nation

Payi ng conpensati on



17. Section 10 Arrangi ng for insurance, surety,

guarantee or other financial arrangenents

Clerk to the Executive Council
COUNCI L CHAMBER

2002

Expl anatory Note

The purpose of this Order is to transfer to the Investor
Conmpensati on Conpany certain functions of the Securities and
Futures Comm ssion in relation to the conpensation fund
establ i shed under Part Xl I of the Securities and Futures

O di nance (5 of 2002).
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SECURI TI ES AND FUTURES (| NVESTOR COVPENSATI ON — CLAI M5)
RULES

(Made under section 244(2) of the Securities
and
Futures Ordi nance (5 of 2002))

PART |

PRELI M NARY

1. Conmencenent
These Rul es shall cone into operation on the day on
which Part XIl of the Securities and Futures O di nance (5

of 2002) cones into operation.

2. I nterpretation
In these rules, unless the context otherw se
requires —
“appoi nted day” (%ﬁ%ﬁﬁﬁﬂ) neans the date appoi nted under
section 13;
“associ ated person” (f%¥), in relation to a specified
person, means -
(a) a person enployed or otherw se engaged by

t he specified person; or
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(b) a person who may receive or hold client
assets of the specified person under
section 164 of the Odinance; or

(c) an enployee of the person referred to in

par agraph (b);

“claimant” (flI% ") neans a qualifying client who makes a
cl ai m under section 4,

“defaul t” (ﬁ%%) inrelation to a specified person or an

associ at ed person of the specified person, neans -
(a) the insolvency, bankruptcy or w nding up
of the specified person; or
(b) any breach of trust, defalcation, fraud or
m sf easance commtted by the specified
person or associ ated person of the
speci fied person,
whi ch occurs on or after the appointed day;
“qualifying client” (f?é%ﬁ%fﬁ) inrelation to a
speci fied person, nmeans a person for whomthe
speci fied person provides a service but does not
i ncl ude -
(a) a licensed corporation;

(b) an authorized financial institution;



(c)

(d)

(e)

(f)

(9)

(h)

(i)
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a recogni zed exchange conpany, a

recogni zed exchange controller, or a
recogni zed cl eari ng house;

a person authorized to provide automated
tradi ng services under section 95 (2) of
t he Ordi nance

an insurer authorized under section 8 of
t he I nsurance Conpani es O di nance (Cap.
41);

a manager or operator of a collective

i nvest ment schene aut hori zed under section
104(1) of the Ordinance;

a manager or operator of an arrangenent
referred to in paragraph (iii) of the
definition of “collective investnent
schene” in Part 1 of Schedule 1 to the
O di nance;

a person who is authorized, |icensed or
exenpt by a conpetent authority in a
jurisdiction outside Hong Kong for any
activity that in the opinion of the
Conmmi ssion is the same as or simlar to
any of the activities carried on by a
person referred to in paragraphs (a) to

(9);

an associ ate of the specified person —



(i)

(k)
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(1) which is a corporation; or
(i) who has commtted a default or
assisted in the conm ssion of a
default by the specified person
or any associ ate of the
speci fied person;
t he Governnent or a governnent of any
pl ace outsi de Hong Kong; and
a person in his capacity as a trustee or
custodi an of a person, schene or

arrangenent referred to in paragraphs (a)

to (j);

“rel ated assets” (FpfiEsY#%) means noney and ot her

property -
(a)

(b)

(c)

which is entrusted to or received by a
speci fied person or an associ ated person
of the specified person;
to which a claimant is entitled or in
whi ch he has a beneficial interest; and
which relates to the -
(1) purchase;
(i) sal e;
(iii) holding;
(iv) pledge;
(v) adjustnent;

(vi) exerci se; or
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(vii) expiry,
of specified securities or futures
contracts;

“securities margin financing” (&3 WE=81EY) has the sanme
nmeaning as in Part 2 of Schedule 5 to the Odi nance
except that paragraph (v) of the definition of that
expressi on does not apply;

"speci fied person" (%ﬁﬂ%*j{) neans -

(a) an intermediary licensed or registered for
dealing in securities or dealing in
futures contracts;

(b) an intermediary licensed for securities
mar gi n financi ng; or

(c) an authorized financial institution which
provi des securities margin financing;

“specified securities or futures contracts" (ﬁﬁﬂ%ﬁ%;ﬁﬁﬂg
ﬁ%g) means any securities or futures contracts

listed or traded or to be listed or traded on a
recogni zed stock market or recogni zed futures
mar ket ;

“Tribunal” (K%¥5) neans the Securities and Futures

Appeal s Tri bunal established by section 216 of the

O di nance.
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PART 1|1

CLAI M5 FOR COVPENSATI ON

3. Notice inviting clains

(1) Were the Conmmi ssion has reason to believe that
a specified person or any associ ated person of the
specified person has conmtted a default, it may publish
a notice inviting any qualifying client of the specified
person naned in the notice who believes he has sustained
| oss as a result of such default to claimfor
conpensation. Such a notice shall be published in one or
nmore English | anguage newspapers and one or nore Chinese
| anguage newspapers which are published daily and
circulating generally in Hong Kong.

(2) A notice published under subsection (1) shal
specify a date, not being earlier than 3 nonths after
publication of the notice, on or before which a claimfor

conpensati on nmay be nmade under section 4.

4. Making a claimfor conpensation
(1) Were any qualifying client of a specified
person sustains a | oss -
(a) as aresult of a default commtted on or
after the appointed day by -

(i) the specified person; or



Page 7

(i) an associ ated person of the
speci fied person;

(b) inrelation to —

(i) specified securities or futures
contracts; or
(ii) related assets,
the qualifying client may cl ai mconpensation fromthe
conpensation fund in respect of such | oss.

(2) A claimunder subsection (1) may include a
claimfor the costs reasonably incurred in and incidental
to the making and proving of the claim

(3) A claimunder subsection (1) shall be | odged
with the Conm ssion —

(a) if a notice under section 3(1) has been
publ i shed, on or before the date specified
in the notice; or

(b) if no such notice has been published,
within 6 nonths after the day the clai mant
first becanme aware of the default giving
rise to the claim

(4) Aclaimwhich is not |odged within the tinme
limt provided in subsection (3) is barred, unless the

Conmmi ssi on det erm nes ot herw se.
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5. Submi ssi on of clains
(1) Subject to subsection (2), a clai munder
section 4(1) shall be -
(a) lodged in the form specified by the
Comm ssi on under section 402(1) of the
Ordi nance for the purposes of this section;
(b) conpleted and signed in accordance with
such directions and instructions as are
included in the form and
(c) acconpani ed by such docunents as are
specified in the form
(2) The Conm ssion nmay accept a claimlodged

ot herwi se than in accordance with subsection (1).

PART |11

PROCESSI NG OF CLAI MS

6. Comm ssion may require records
(1) The Conm ssion nay by notice in witing served
upon a person require the person to produce to the
Comm ssion originals or copies of such records as the
Comm ssi on nmay reasonably require —
(a) in connection with a claimfor
conpensati on made under section 4(1); or

(b) for the purpose of assisting -
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(1) the Commission in the exercise
of its rights of subrogation
under section 243 of the
O di nance; or

(1) a recogni zed i nvestor
conpensati on conpany in the
exercise of its rights of
subrogati on under section 87 of

t he O di nance.

(2) A notice under subsection (1) shall specify the

records required and the date by which the person served

with the notice is to furnish themto the Conm ssi on.

7. Determ nation of |oss

(1) The Comm ssion shall, in relation to each claim

for conpensation, determ ne —

(a)

(b)
(c)

whet her there has been a default by a
speci fied person or any associ ated person
of the specified person;

the date of such default (if any); and

the amount of the loss (if any) that the
claimant has sustained in relation to
specified securities or futures contracts
or related assets, as a result of any such

default, in accordance with subsection (2).
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(2) The amount of loss referred to in subsection
(1)(c) shall be the loss that the Comm ssion is satisfied
t he cl ai mant has sustained having regard to —

(a) the nmarket value, as at the date of the
default, of the specified securities or
futures contracts and of any rel ated
assets less -

(1) any anount that the Conm ssion
is satisfied was due fromthe
claimant to the specified person;
and

(i1) any specified securities,
futures contracts or rel ated
assets that have been returned
to the claimant after the date
of default; and

(b) any costs that the Comm ssion is satisfied
were reasonably incurred by the clai mant
i ncidental to the making and proving of
his claimfor conpensation under section

4 .

8. Noti ce of determ nation
(1) Were the Conmmi ssion nmakes a determ nation
under section 7 it shall issue a notice of determ nation

to the claimant as soon as practicable thereafter.
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(2) Were the Commission determnes to disallow a
claimin whole or in part, it shall give its reasons in
the notice of determ nation.

(3) If the Comm ssion determ nes that conpensation
shoul d be paid to a claimant, it shall specify the
following in the notice of determ nation -

(a) the date of the default;

(b) the anobunt of the |oss sustained by the
cl ai mant as determ ned under section 7;

(c) any relevant specified securities or
futures contracts or related assets; and

(d) the anobunt of conpensati on payabl e under

t hese Rul es.

9. Paynment of conpensation
(1) Subject to subsection (2) and section 11, the
foll ow ng amounts shall be paid out of the conpensation
fund -
(a) any conpensation payable to a claimant as
specified in the notice of determ nation
under section 8(3)(d);
(b) any conpensation payable follow ng a
deci sion of the Tribunal or the Court of
Appeal , under Part Xl of the Odinance;

and
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(c) any costs awarded in favour of a clai mant
by the Tribunal, or the Court of Appeal
following a decision referred to in
par agr aph (b).

(2) The total anobunt of conpensation payable to a
cl ai mant under subsection (1)(a) and (b) shall not exceed
t he maxi mum amount prescribed by the Securities and
Futures (Investor Conpensation — Conpensation Limts)

Rul es (LN 2002) .

(3) In determning the total anpbunt of conpensation
to be paid to a claimant under subsection (1)(a) and (b),
and in applying the limts prescribed in section 3(1) and
(2) of the Securities and Futures (Investor
Conmpensati on — Conpensation Limts) Rules (LN
2002), the Conm ssion nmay aggregate separate clains for
conpensation by a claimant, or a nunber of clainmnts, or
parts of those clains, if it is satisfied that the
separate clains, or parts of those clains, represent the
| osses sustained by one person arising out of the sane
defaul t.

(4) The Comm ssion may pay the conpensation by
instalments if it determnes that it is necessary or

appropriate to do so.
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PART |V

M SCELLANOUS

10. Financial arrangenents

The Conmm ssion may arrange for such insurance,
surety, guarantee or other financial arrangenments as it
considers appropriate to facilitate the adm nistration of

t he conpensati on fund.

11. Provision where the noney available to the
conpensation fund is insufficient to neet clains

(1) |If, at any tine, the Conm ssion determ nes that
t he amount of noney available to the conpensation fund is
insufficient to pay the total anount of conpensation then

payable to the claimants, or likely to becone so payable

(a) under these Rul es; and
(b) in the circunstances referred to in
section 9(1)(b),
t he anmount available to the conpensation fund is to be
apportioned anong the claimnts in such nanner as the
Comm ssi on nay determ ne.
(2) In the event that any anounts referred to in

section 9(1) remain unpaid because the Comm ssion has

determ ned that an apportionnment shall be nmade under
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subsection (1), the anount are to be paid when there is

sufficient noney avail able to the conpensation fund.

12. Discharge of clains

Upon paynent of the anobunt determ ned to be payable
to a claimant under these Rules has been paid, the
rights of the claimant agai nst the conpensation fund in

relation to that claimare absol utely discharged.

13. Appoi nted day
The Comm ssion may by notice published in the
Gazette appoint a date as the appointed day for the

pur poses of these rules.

Chai r man,
Securities and Futures

Conmi ssi on

2002

Expl anatory Note

These Rul es are nmade by the Securities and Futures

Comm ssi on under section 244(2) of the Securities and

Futures Ordi nance (5 of 2002). They prescribe the persons
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who may make a claimfor conpensation fromthe investor
conpensation fund established under section 236 of the
Ordi nance. They al so prescribe the manner in which such a
claimis to be made and how such a claimw ||l be assessed

and pai d.

These Rul es should be read in the light of the
Securities and Futures (Transfer of Functions — |nvestor
Conpensati on Conpany) Order (LN 2002) which
transfers certain functions of the Comm ssion to a

recogni zed i nvestor conpensation conpany.
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. The Securities and Futures Commission (“SFC”) is publishing this Paper to consult
the public on draft subsidiary legislation relating to new investor compensation
arrangements to be put in place under Parts 111 and X1 of the Securities and Futures
Ordinance (No. 5 of 2002) (the “Ordinance’). The draft subsidiary legislation
comprises rules to be made by the Chief Executive in Council and rules to be made
by the SFC under Ordinance.

. The Chief Executive in Council will be asked to make the following rules under
section 244(1) of the Ordinance :

i) Securitiesand Futures (Investor Compensation) Rules (see Appendix 1);

ii) Securities and Futures (Investor Compensation — Compensation Limits)
Rules (see Appendix 2).

. The Chief Executive in Council will aso be asked to make the Securities and

Futures (Transfer of Functions — Investor Compensation Company) Order
under section 80(1) of the Ordinance (see Appendix 3).

. The SFC will make the Securities and Futures (Investor Compensation -
Miscellaneous) Rules under section 244(2) of the Ordinance (see Appendix 4).

. Part 111 and XII of the Ordinance provide for the framework for the establishment of
the new compensation fund and the investor compensation company as described in
the Paper on the Proposed New Investor Compensation Arrangements published by
the SFC in March 2001 (“the March 2001 Paper”). The above proposed subsidiary
legidlation sets out the details of the compensation arrangements as proposed in that
March 2001 Paper.

The proposed Securities and Futures (Investor Compensation) Rules will provide
for details about the funding arrangements of the new compensation fund. They
provide for a 0.002% compensation fund levy on securities transactions (subject to
several exceptions) and a $0.50 levy on each futures contract ($0.2 for each Mini-
Hang Seng Index futures contract and stock futures contract) payable by both the
buyer and the seller.

The March 2001 Paper proposed that the new compensation fund should provide
for a per clamant compensation payment limit. The proposed Securities and
Futures (Investor Compensation — Compensation Limits) Rules provide that
$150,000 is the maximum amount of compensation that may be paid to a person
making a claim from the investor compensation fund.

The March 2001 Paper proposed the establishment of an investor compensation
company to manage the new compensation fund and process claims. Part 111 of the
Ordinance provides for the establishment of an investor compensation company.
The Securities and Futures (Transfer of Functions — Investor Compensation
Company) Order prescribes the functions to be transferred to the Investor
Compensation Company.



0.

10.

11.

12.

13.

14.

The Securities and Futures (Investor Compensation — Miscellaneous) Rules will
prescribe the persons who may make a claim for compensation from the investor
compensation fund established under section 236 of the Ordinance. The “qualifying
client” defined in the rulesis similar to that set out in the March 2001 Paper. They
also prescribe the manner in which a claim is to be made and how such a claim will
be assessed and paid and other miscellaneous matters.

It is the intention of the SFC that the draft Securities and Futures (Investor
Compensation — Miscellaneous) Rules should be user-friendly and, for example,
they have been drafted in plain English where possible with this objective in mind.
The SFC would welcome suggestions from industry participants on any specific
improvements that could be made to streamline procedures or make it easier for
participants to comply with the requirements of the draft rules.

The SFC invites comments on this Consultation Paper. Written comments should
reach the SFC before the close of business by 25th April 2002. Written comments
may be sent

By mail to: SFC (Compensation Fund)
12/F, Edinburgh Tower
The Landmark
15 Queen’s Road Central
Hong Kong
Attn: Supervision of Markets Division

By fax to: (852) 2521 7917

By on-linesubmissionat:  http://www.hksfc.org.hk

By e-mail to: compensation_fund@hksfc.org.hk
Please note that the names of the commentators and the contents of their
submissions may be published on the SFC web site and in other documents to be
published by the SFC. In this connection, please read the Personal Information
Collection Statement attached to this consultation paper at Appendix 5.
If you do not wish your name and/or submission to be published by the SFC, please
state that you wish your name and/or submission to be withheld from publication

when you make your submission.

The draft Rules and Order should be read in conjunction with the Securities and
Futures Ordinance itself.
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SECURITIES AND FUTURES (INVESTOR COMPENSATION) RULES
(Made by the Chief Executive in Council under
section 244(1) of the Securities and
Futures Ordinance (No. 5 of 2002)
PART |
PRELIMINARY

1. Commencement

These Rules shall come into operation on the day appointed for the
commencement of Part X1I of the Securities and Futures Ordinance (No. 5 of 2002).

2. Interpretation

In these Rules, unless the context otherwise requires —

“currency futures contract” (ETfFTﬁEj £ f “7+) means a futures contract in respect of

currency;
"Exchange Company" (% pAFr>° fJ) when used -
@ in relation to the levy imposed under Part |1 means the Stock
Exchange Company;
(b) in relation to the levy imposed under Part [11 means the
Futures Exchange Company;

“exchange traded funds” (% pA 5 {25l £ ) means collective investment schemes
that hold portfolios of securities which are designed generally to correspond
to the price and yield performance of the underlying portfolio of securities
with in kind creation and redemption facilities and which are listed or traded
on arecognized stock market operated by the Stock Exchange Company as a
single security;

“exchange traded funds market maker” (% pJFf 1845l £ j1: %) means any person
who isregistered as an exchange traded funds market maker by the Stock
Exchange Company in accordance with the rules of the Stock Exchange
Company;

“Mini-Hang Seng Index Futures contract” (7] BJ{fI fﬁ@fﬁF JET £ 79) means the
stock index futures contract for which the contract specifications are set out
in the rules of the Futures Exchange Company;

“new futures contract” (FriH €7 %) means a futures contract that —

@ has been approved as such by the Commission under section 20(2)(a)
of the Ordinance; and

(b) has not traded on a recognized futures market prior to the
commencement of these Rules,

“pilot programme” (ZE# 5T 51]]) has the meaning assigned to it by the rules of the
Stock Exchange Company;
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“pilot programme market maker” (R 5T 5[l 3<) has the meaning assigned to it
by the rules of the Stock Exchange Company;

“pilot programme securities” (FLEE] 5|77 ) means securities that are traded on a
recognized stock market operated by the Stock Exchange Company under the
pilot programme;

"relevant period” ( | gH/1V]fti]) means the period of 6 months commencing on the first
day of trading in the new futures contract on a recognized futures market;

"remittance” ( §81%> ) means aremittance under section13;

“rules of the Futures Exchange Company” (/% Hr41 1) means the rules —

@ of the Futures Exchange Company;

(b) made under section 23 of the Ordinance; and

(c) approved by the Commission under section 24 of the Ordinance;
“rules of the Stock Exchange Company” (3?[&‘& Fir4f) %f’l) means the rules —

@ of the Stock Exchange Company;

(b) made under section 23 of the Ordinance; and

(c) approved by the Commission under section 24 of the Ordinance;
“stock futures contract” (J& 18 E7 75 7%) means a stock futures contract for which

the contract specifications are set out in the rules of the Futures Exchange
Company.

PART I1
MEANS OF FUNDING THE COMPENSATION FUND —LEVY ON
SECURITIES

3. Rate of levy payablein respect of securities

Subject to sections 4, 5 and 6, for the purposes of the compensation fund, a
levy is payable to the Commission -

(@ byasdler onthesae; and

(b) by apurchaser on the purchase,
of securitieswhich is recorded on a recognized stock market or notified to a
recognized exchange company under itsrules at the rate of 0.002% of the
consideration .

4, Stock options

For the purposes of the compensation fund, the rate of levy that is payable -
@ by aseller on the sale; and
(b) by a purchaser on the purchase,
of a stock option which is recorded on a recognized stock market or notified to a
recognized exchange company under itsrulesis 0% of the consideration.

5. Pilot programme securities

For the purposes of the compensation fund, the rate of levy that is payable by
apilot programme market maker on his sale or purchase in such capacity of pilot
programme securities which is recorded on arecognized stock market or notified to a
recognized exchange company under itsrulesis 0% of the consideration.
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6. Exchangetraded funds

For the purposes of the compensation fund, the rate of levy that is payable by
an exchange traded funds market maker on his sale or purchase in such capacity of
shares in exchange traded funds which is recorded on a recognized stock market or
notified to a recognized exchange company under its rules is 0% of the consideration.

PART 111
MEANS OF FUNDINGTHE COMPENSATION FUND - LEVY ON
FUTURES CONTRACTS

7. Amount of levy payablein respect of
futures contracts

Subject to sections 8, 9, 10 and 11, for the purposes of the compensation fund,
alevy is payable to the Commission —

@ by aseller on the sale; and

(b) by a purchaser on the purchase,
of afutures contract traded on arecognized futures market under itsrulesin the
amount of $0.50.

8. Mini-Hang Seng I ndex Futures contracts

For the purposes of the compensation fund, the amount of levy that is
payable to the Commission -

€) by aseller on the sale; and

(b) by a purchaser on the purchase,
of aMini-Hang Seng Index Futures contract traded on a recognized futures market is
$0.20.

0. Currency futures contracts

For the purposes of the compensation fund, the amount of levy that is
payable —
@ by aseller on the sale; and
(b) by a purchaser on the purchase,
of acurrency futures contract traded on a recognized futures market is nil.

10. Newly traded futures contracts
For the purposes of the compensation fund, the amount of levy that is payable
@ by aseller on the sale; and
(b) by a purchaser on the purchase,

during the relevant period of anew futures contract traded on a recognized futures

market is nil.

11. Stock futures contracts
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For the purposes of the compensation fund, the amount of levy that is
payable —

@ by aseller on the sale; and

(b) by a purchaser on the purchase,
of a stock futures contract traded on a recognized futures market, or an option on
such a contract traded on a recognized futures market, is $0.20.

PART IV
MANNER OF PAYMENT AND INCIDENTAL MATTERS

12.  Payment of levies

Q) A person who isliable to pay alevy under these rules must pay the
levy in such manner as may be prescribed from time to timein the rules of the
Exchange Company as approved by the Commission under section 24 of the
Ordinance.

2 The amount of any levy payable under this section isrecoverable asa
civil debt due to the Commission.

13. Exchange Company to collect and remit levy

The Exchange Company must collect the levy paid to it and, subject to
section 21, remit the same to the Commission by paying it - -
@ into such bank account as may be specified by the
Commission; and
(b) on the 15th day of the month following the month of the
collection of the levy, or where the 15th day is not aworking
day, on the next working day.

14. Depositing levy pending remittance

Pending remittance to the Commission of levy collected by the Exchange
Company in accordance with section 13, such levy must -
€) be deposited as soon as practicable in a bank within the
meaning of the Banking Ordinance (Cap. 155); and
(b) subject to section 15, be held by the Exchange Company on
behalf of the Commission until remitted.

15 Returns

Q) Within 7 days after the date of each remittance of levy the Exchange
Company must furnish to the Commission areturn relating to the remittance.
2 A return furnished under subsection (1) must -

@ be in such form as may be specified by the Commission;

(b) be signed by a director of the Exchange Company authorized
by the Exchange Company either generally or specifically for
that purpose; and

(© contain such information as may be specified by the
Commission.
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16 Adjustment of remittance and returns

A return or the amount of remittance to which it relates may be adjusted to
reflect any deduction made during the month covered by it or any error in a previous
return or remittance.

17 L ateremittance charge

Q) If the Exchange Company failsto remit the levy when required under
these Rules, it isliable to pay to the Commission alate remittance charge of 2%
above the best lending rate of The Hongkong and Shanghai Banking Corporation
Limited, calculated on adaily basis until such remittance is made.

2 The amount of the late remittance and the late remittance charge
payable under subsection (1) is recoverable as acivil debt due to the Commission.

18 Records

The Exchange Company must keep proper records of all transactions relating
to the collection, deduction, refund and remittance of the levy.

19. Commission accessto records

For the purpose of ascertaining whether the Exchange Company is complying
or has complied with any provision of these Rules, a person authorized in writing by
the Commission may at any reasonable time, upon production of his authority,
inspect and make copies of the records kept under section 18.

20. Report

Q) Subject to subsection (3), the Exchange Company must furnish to the
Commission -

@ within 1 month after 31 March in each year or such longer
period as may be specified by the Commission;

(b) areport certifying that the returns furnished under section 15
relating to all remittances made in respect of the 12 months
ending on 31 March in that year are correct and in accordance
with these Rules.

2 The report furnished under subsection (1) must be -

@ in such form as may be specified by the Commission;

(b) prepared and certified by the auditor appointed by the
Exchange Company under the Companies Ordinance (Cap.
32); and

(© at the expense of the Exchange Company.

(©)) Thefirst report furnished under subsection (1) must deal with returns
furnished in respect of all remittances made on or before 31 March 2003.

21. Refund of levy
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@ Where a person has paid alevy under Part 11 or 111, he may apply to
the Commission for the refund of such levy on the ground that he -
@ was in fact not liable to pay the levy;
(b) was subsequently found to be not liable to pay the levy; or
(c) subsequently became not liable to pay the levy.
2 An application under subsection (1) must be -
@ in writing; and
(b) accompanied by all relevant information.
3 If the Commission is satisfied that an applicant was or became not
liableto pay alevy paid by him, it must refund the levy to the applicant.

22. Notification of failureto pay levy

Where the Exchange Company is aware of any person'sfailureto pay alevy
payable by him in accordance with these Rules, it must as soon as practicable notify
the Commission of the matter.

23. Request for infor mation

Q) The Commission, by notice in writing, may require the Exchange
Company to provide information specified in the notice relating to the collection,
deposit, refund, deduction and remittance of the levy.

(2 Where anotice is given under subsection (1), the Exchange Company
must as soon as practicable provide the information specified in the notice.

Clerk to the Executive Council,

COUNCIL CHAMBER

2002

Explanatory Note

These Rules are made by the Chief Executive in Council under section 244(1)
of the Securities and Futures Ordinance (No. 5 of 2002). They prescribe the means of
funding the compensation fund established under section 236 of the Ordinance.
These Rules must be read in the light of any Order made under section 80 of the
Ordinance transferring functions of the Commission under these Rulesto a
recognized investor compensation company.



Compensation Limits Rules.Consultation version.(English) Appendix 2

SECURITIESAND FUTURES (INVESTOR COMPENSATION —
COMPENSATION LIMITS) RULES

(Made by the Chief Executive in Council under
section 244(1) of the Securities and
Futures Ordinance (No. 5 of 2002)
PART |
PRELIMINARY

1. Commencement

These Rules shall come into operation on the day appointed for the
commencement of Part X1I of the Securities and Futures Ordinance (No. 5 of 2002).

2. Interpretation

Q) In these Rules, unless the context otherwise requires “ Claims Rules’
( CHEAHIH]) ) means the Securities and Futures (Investor Compensation —
Miscellaneous) Rules (LN of 2002);

(2)  Inthese Rulesthe expressions “associated person” (ﬁ@?fﬁ?{ ),“claimant” (F[!
Z *), “default” (iﬁ_i—?q), “related assets” (12T ) and “ specified person” (#F’[
FF ~ 4 ) have the respective meanings assigned to them in section 2 of the Claims

Rules.

PART I1
LIMITSON AMOUNT OF COMPENSATION

3. Limits on paymentsto be madeto claimants

Q) With regard to the losses that the Commission is satisfied have been
suffered by a claimant -

@ as aresult of adefault committed by —

) asingle specified person; or
(i)  any associated person of the specified person;

(b) in relation to securitieslisted or traded, or to be listed or traded,
on arecognized stock market and related assets of such
securities,

the total amount of compensation that may be awarded to each claimant under
section 9 of the Claims Rules must not exceed the sum of $150,000.

2 With regard to the losses that the Commission is satisfied have been
suffered by a claimant -
@ as aresult of adefault committed by —
(1) asingle specified person; or
(i)  any associated person of the specified person;
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(b) in relation to any futures contract listed or traded, or to be
listed or traded, on arecognized futures market and related
assets of such futures contract,

the total amount of compensation that may be paid to each claimant under section 9
of the Claims Rules must not exceed the sum of $150,000.

©)] In determining the total amount of compensation to be paid to a
claimant under section 9 of the Claims Rules, and in applying the limits prescribed in
subsections (1) and (2), the Commission may aggregate separate claims for
compensation by a claimant, or a number of clamants, if it is satisfied that the
separate claims represent the losses suffered by one person arising out of the same
default.

Clerk to the Executive Council,

COUNCIL CHAMBER

2002

Explanatory Note

These Rules are made by the Chief Executive in Council under section 244(1)
of the Securities and Futures Ordinance (No. 5 of 2002). They prescribe the
maximum amount of compensation that may be paid to a person making aclaim
from the fund under the Securities and Futures (Investor Compensation —
Miscellaneous) Rules. These Rules must be read in the light of any Order made
under section 80 of the Ordinance transferring functions of the Commission under
these Rules to a recognized investor compensation company.
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SECURITIESAND FUTURES
(TRANSFER OF FUNCTIONS—INVESTOR COMPENSATION COMPANY) ORDER

(Made by the Chief Executive in Council under
section 80(1) of the Securities and Futures
Ordinance ( No. 5 of 2002)

1. Commencement

This Order comes into operation on the day appointed for the commencement of Part
L1 of the Ordinance.

2. Interpretation

In this Order, unless the context otherwise requires —

"compensation™ ( EFFF‘[ f#7) shall have the meaning assigned to it by section 235 of the Ordinance;
and

“Investor Compensation Company” (&Y Eﬁ e ﬁj) means the Investor Compensation
Company Limited recognized as an investor compensation company under section 79 of
the Ordinance.

3. Transfer of functions of the Commission

The functions conferred upon the Commission that are listed in the Schedule hereto are
transferred to the Investor Compensation Company subject to —
@ the conditions set out in column 3 of the Schedule; and
(b) the reservation that the Commission is to perform the functions concurrently
with the Investor Compensation Company.

Schedule
[tem Provision Short description of function
1. Section 236 of the To maintain the compensation fund established by the
Ordinance Commission under section 236.
2. Section 237(2) of the With the consent of the Financia secretary, for the purposes
Ordinance of the compensation fund to borrow money and charge
investments acquired under section 241 of the Ordinance.
3. Section 238 of the To be responsible for the management and administration of
Ordinance the compensation fund including the determination of a
claim for compensation.
4. Section 239 of the To open at one or more authorized financial institutions one
Ordinance or more accounts and to pay into or transfer to such account

or accounts al amounts, received by the Investor
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Compensation Company, forming part of the compensation

fund.
5. Section 240(1) of the To keep proper accounts of the compensation fund (to the
Ordinance extent that any amount forming part of the compensation

fund isreceived by the Investor Compensation Company).
6. Section 240(2) of the To maintain separate accounts and sub-accountsin the
Ordinance manner specified in section 240(2) of the Ordinance if the
Commission or the Investor Compensation Company
considersit necessary to do so.

7. Section 240(5) and To appoint an auditor to audit the accounts of the
(6) of the Ordinance compensation fund (to the extent that any amount forming

part of the compensation fund is received by the Investor
Compensation Company) and submit a report to the

Commission.
8. Section 241 of the To invest money which forms part of the compensation fund
Ordinance and apply any return or profit in the manner specified in

section 241 of the Ordinance.
9. Section 242(1) of the To pay one or more of the amounts specified in section

Ordinance 242(1) out of the compensation fund as required and to
determine the order of such payments
10. Securities and The functions of the Commission set out in the Securities
Futures (Investor and Futures (Investor Compensation — Miscellaneous) Rules
Compensation — (LN of 2002)
Miscellaneous)
Rules (insert
appropriate cross-
reference)

Clerk to the Executive Council
COUNCIL CHAMBER
2002
Explanatory Note

This Order is made by the Chief Executive in Council under section 80(1) of the
Securities and Futures Ordinance (No. 5 of 2002). It transfers certain functions of the Securities
and Futures Commission in relation to the compensation fund established under Part XI1 of the
Ordinance and Securities and Futures (Investor Compensation — Miscellaneous) Rules to the
Investor Compensation Company .
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No.

10.

11.

12.

13.

SECURITIES AND FUTURES (INVESTOR COMPENSATION —
MISCELLANEOUS) RULES

(NO. 5 OF 2002, SECTION 244(2))
ARRANGEMENT OF SECTIONS

PART |
PRELIMINARY

Page
Commencement
Interpretation

PART Il
CLAIMSFOR COMPENSATION

Making a claim for compensation
Notice inviting claims
Submission of claims

PART 111
PROCESSING OF CLAIMS

Commission may require records
Determination of loss and compensation
Notice of determination
Payment of compensation
PART IV
MISCELLANEOUS
Financial arrangements

Provision where the money available to the compensation fund is insufficient
to meet claims

Discharge of claims

Appointed Day
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SECURITIES AND FUTURES (INVESTOR COMPENSATION —
MISCELLANEOUS) RULES

(Made by the Securities and Futures Commission under section 244(2) of the
Securities and Futures Ordinance (5 of 2002) after consulting the Financial Secretary
PART |
PRELIMINARY

1 Commencement

These Rules shall come into operation on the day appointed for the
commencement of Part X1I of the Securities and Futures Ordinance (No. 5 of 2002).

2. Interpretation
In these rules, unless the context otherwise requires —

“appointed day” (#F’, | 1) means the date appointed for the purposes of these
Rules under section 13;
“associated person” (FE%#), in relation to a specified person, means —
@ a person employed or otherwise engaged by the specified
person; or
(b) aperson ("A") who, under section 164 of the Ordinance, may
receive or hold client assets of the specified person, or an
employee of A;
“claimant” (/1% *) means aqualifying client who makes a claim under section 3;
“default” (ﬁ?ﬁ) means —
@ the insolvency, bankruptcy or winding up, as the case may be, of
a specified person; or
(b) any breach of trust, defalcation, fraud or misfeasance
committed by a specified person or by any associated person
of the specified person,
which occurs on or after the appointed day;
“qualifying client” (7 ¥F5 % - 1) in relation to a specified person, means a person
for whom the specified person provides a service but does not include -
@ alicensed corporation;
(b) an authorized financial institution;
(c) arecognized exchange company, a recognized exchange
controller, or arecognized clearing house;
(d) a person authorized to provide automated trading services
under section 95 of the Ordinance;
(e) an insurer authorized under the Insurance Companies
Ordinance (Cap. 41);
() a collective investment scheme authorized under section 104
of the Ordinance;
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(9) an arrangement referred to in paragraph (iii) of the definition
of “collective investment scheme” in Part 1 of Schedule 1 to
the Ordinance;

(h) aperson who is authorized, licensed or exempt in a
jurisdiction outside Hong Kong for any activity that in the
opinion of the Commission issimilar to any of the activities
carried on by a person referred to in paragraphs (@) to (g);

(i) an associate of a specified person —

M) which is a corporation; or
(i)  who has committed a default or assisted in the
commission of adefault by the specified person;

() the Government or a government of any place outside Hong
Kong; and

(K) aperson in his capacity as atrustee or custodian of a person
referred to in paragraphs (@) to (j);

“related assets’ (¥ s« YE ) means money or other
property -

@ that is entrusted to or received by a specified person or an
associated person of the specified person;

(b) to which a claimant is entitled or in which he has a beneficia
interest; and

(© which relates to the -

(1) purchase;

(i) sde
(i)  holding;
(iv)  pledge;

(v) adjustment;

(vi) exercise or

(vii)  expiry,

of specified securities or futures contracts,

“securities margin financing” (& 75 fi) 7 = Fifi=¥) has the same meaning asin Part 2
of Schedule 5 to the Ordinance except that paragraph (v) of the definition of
that expression does not apply;

"specified person” (#F’, fE ~ 4 ) means —

@ an intermediary licensed or registered for dealing in securities
or dealing in futures contracts;

(b) an intermediary licensed for securities margin financing; or

(© an authorized financial institution which provides securities
margin financing;

“specified securities or futures contracts" (}JF‘[ PS5 pY I €7 7 7%) means any
securities or futures contracts listed or traded or to be listed or traded on a
recognized stock market or recognized futures market;

“Tribunal” (8 #%%1) means the Securities and Futures Appeals Tribunal established
by section 216 of the Ordinance.
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PART I1
CLAIMSFOR COMPENSATION

3. Making a claim for compensation

(1) Any qualifying client of a specified person who suffers|oss -
@ as aresult of adefault committed by —
(1) the specified person; or
(i)  anassociated person of the specified person;
(b) inrelation to —
() specified securities or futures contracts; or
(i) related assets,
may make a claim against the compensation fund in respect of such loss.
(2) A claim under subsection (1) may include a claim for the costs reasonably
incurred and incidental to the making and proving of the claim.
(3) A claim under subsection (1) must be lodged with the Commission —
@ If anotice under section 4(1) has been published, on or before
the date specified in the notice; or
(b) if no such notice has been published, within 6 months after the
day the claimant first became aware of the default giving rise
to the claim.
(4) A clam that is not lodged in accordance with subsection (3) is barred,
unless the Commission determines otherwise.

4, Noticeinviting claims

(1) Where the Commission has reason to believe that a specified person or
any associated person of the specified person has committed a default, it may publish
anotice inviting qualifying clients of the specified person named in the notice who
believe they have suffered loss as aresult of such default to make claims for
compensation. Such a notice must be published in one or more English language
newspapers and one or more Chinese language newspapers which are published daily
and circulating generally in Hong Kong.

(2) A notice published under subsection (1) must specify a date, not being
earlier than 3 months after publication of the notice, on or before which claims for
compensation under section 3 may be made in relation to the default of a specified
person or any associated person of the specified person.

5. Submission of claims

Q) Subject to subsection (2), a claim made under section 3(1) must be —
@ lodged in the form specified by the Commission in accordance
with section 402(1) of the Ordinance for the purposes of
making a compensation claim under these Rules;
(b) completed and signed in accordance with such directions and
instructions as are included in the form; and
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(© accompanied by such documents as are specified in the form.
(2 The Commission, in its discretion, may accept aclaim lodged in a
manner that does not comply with subsection (1).

PART I11
PROCESSING OF CLAIMS

6. Commission may require records

(1) The Commission may require a person, by notice in writing served upon
the person, to produce to the Commission originals or copies of such records as the
Commission may reasonably require —

@ In connection with a claim for compensation made under
section 3(1); or
(b) for the purpose of assisting -
(1) the Commission in the exercise of its rights of
subrogation under section 243 of the Ordinance; or
(i) arecognized investor compensation company in the
exercise of itsrights of subrogation under section 87 of
the Ordinance.
(2) A notice under subsection (1) must specify the records required and the
date by which the person is to furnish them to the Commission.

(3) Where —

@ aclaimant failsto produce to the Commission records
specified in a notice served upon him under subsection (1),
within the period specified in the notice or such longer period
as the Commission may allow in any particular case; and

(b) the Commission is satisfied that such records are in the
possession of, are available to, or can be produced by the
claimant,

the Commission may determine that —

(© the claim for compensation made by the claimant should not
be allowed; or

(d) part only of the claim should be allowed.

4) The Commission, in its absolute discretion, may vary a determination
made under subsection (3) if the claimant subsequently produces the records
specified in the notice under subsection (1).

7. Deter mination of loss and compensation

(1) Subject to section 6(3), the Commission must determine the amount of
compensation (if any) payable to a claimant from the compensation fund on the basis
of the loss that the Commission is satisfied the claimant has suffered as aresult of a
default committed by a specified person or any associated person of the specified
person.

(2) In determining the amount of compensation payable to a claimant under
subsection (1), the Commission must —
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@ calculate the market value as at the date of the default of the
specified securities or futures contracts and any related
assets —

() entrusted to or received by the specified person or any
associated person of the specified person; and

(i) to which the claimant was entitled or in which he had a
beneficial interest;

(b) subtract from the amount calculated under paragraph (a) any
amount that the Commission is satisfied was due from the
claimant to the specified person; and

(© add to the sum that results from the operation of paragraphs (a)
and (b) the amount of any costs that the Commission is
satisfied were reasonably incurred by the claimant incidental
to the making and proving of his claim to the Commission.

8. Notice of deter mination

Q) Where the Commission makes a determination under section 6(3) or
7(1) it must issue a notice of determination to the claimant.
2 Where the Commission determinesto disallow aclaim in wholeor in
part, it must give its reasons in the notice of determination.
(©)) If the Commission determines that compensation should be paid to a
claimant it must specify the following in the notice of determination -
@ the date of the default;
(b) the amount of the claimant’ sloss as calculated under section 7,
(© any relevant specified securities or futures contracts or rel ated
assets; and
(d) the amount of compensation payable under these Rules.
4) The Commission may pay the compensation in one or more
installments if it determinesthat it is necessary or appropriate to do so.

0. Payment of compensation

Q) Subject to subsection (2), the following amounts are to be paid out of
the compensation fund -

@ any compensation payable in accordance with a determination
made under section 6(3) or 7(1);

(b) any compensation payable following a review by the Tribunal
under Part X1 of the Ordinance of a determination referred to
in paragraph (a); and

(c) any costs awarded in favour of aclaimant by the Tribunal
following areview referred to in paragraph (b).

(2) Thetotal amount of compensation that may be awarded to a claimant
may not exceed the maximum that is prescribed by the Securities and Futures
(Investor Compensation) Rules (insert cross-reference).
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PART IV
MISCELLANOUS

10.  Financial arrangements

The Commission may arrange for such insurance, surety, guarantee or other
financial arrangements as it deems appropriate to facilitate the administration of the
compensation fund.

11. Provision where the money available to the compensation fund is
insufficient to meet claims

Q) If, at any time, the Commission determines that the amount of money
available to the compensation fund is insufficient to pay the total amount of
compensation then payable to claimants, or likely to become so payable -

@ under these Rules; and

(b) in the circumstances referred to in section 9(1)(b),
the amount in the compensation fund is to be apportioned among the claimantsin
such manner as the Commission may determinein its absolute discretion.

2 In the event that any claim remains unsatisfied because the
Commission has determined that an apportionment must be made under subsection
(1), any amounts referred to in section 9(1) that remain unpaid are to be paid when
there is sufficient money in the compensation fund.

12. Discharge of claims

Once the amount of compensation determined to be dueto aclaimant in
accordance with these Rules has been paid, the rights of the claimant against the
compensation fund in relation to that claim are absolutely discharged.

13.  Appointed day

The Commission may by notice published in the Gazette appoint a date as the
appointed day for the purposes of these rules.

Chairman,
Securities and Futures
Commission
2002

Explanatory Note

These Rules are made by the Securities and Futures Commission under
section 244(2) of the Securities and Futures Ordinance (No. 5 of 2002). They
prescribe the persons who may make a claim for compensation from the investor
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compensation fund established under section 236 of the Ordinance. They aso
prescribe the manner in which such aclaim isto be made and how such a claim will

be assessed and paid.

These Rules must be read in the light of any Order made under section 80 of
the Ordinance transferring functions of the Commission under these Rulesto a
recognized investor compensation company.



Appendix 5

Per sonal I nformation Collection Statement

This Personal Information Collection Statement (“PICS”) is made in accordance
with the guidelines issued by the Privacy Commissioner for Personal Data. The
PICS sets out the purposes for which your Personal Data® will be used following
collection, what you are agreeing to with respect to the SFC’'s use of your
Personal Data and your rights under the PDPO.

Purpose of Collection

2.

The Personal Data provided in your submission to the SFC in response to this
Consultation Paper may be used by the SFC for one or more of the following
purposes:

» to administer the relevant Ordinances, rules, regulations, codes and
guidelines

* made or promulgated pursuant to the powers vested in the SFC

» for the purposes of performing the SFC's statutory functions under the
relevant Ordinances

o for research and statistical purposes

» other purposes permitted by law

Transfer of Personal Data

3.

Personal Data may be disclosed by the SFC to the members of the public in
Hong Kong and elsewhere, as part of the public consultation on the
Consultation Paper. The names of persons who submit comments on the
Consultation Paper together with the whole or part of their submission may be
disclosed to members of the public. This will be done by publishing this
information on the SFC web site and in documents to be published by the SFC
throughout and at the conclusion of the consultation period.

Accessto Data

4.

Y ou have the right to request access to and correction of your Personal Data in
accordance with the provisions of the PDPO. Y our right of access includes the
right to obtain a copy of your Persona Data provided in your submission on the
Consultation Paper. The SFC has the right to charge a reasonable fee for
processing any data access request.

Enquiries

! Personal Data means personal data as defined in the Personal Data (Privacy) Ordinance, Cap 486
(“PDPQ")



Any enquiries regarding the Personal Data provided in your submission on the
Consultation Paper, or requests for access to Personal Data or correction of
Personal Data, should be addressed in writing to:

The Data Privacy Officer

The Securities and Futures Commission
12/F, Edinburgh Tower, The Landmark
15 Queen’s Road Central, Hong Kong

A copy of the Privacy Policy Statement adopted by the SFC is available upon
request.
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INTRODUCTION

1.

On 28 March 2002, the Securities and Futures Commission (“SFC”) issued a
consultation paper (“the Consultation Paper”) to solicit comments on draft
subsidiary legidation relating to new investor compensation arrangements to
be put in place under Parts 111 and X1 of the Securities and Futures Ordinance
(No. 5 of 2002) (“the Ordinance”). The draft subsidiary legislation comprises
rules to be made by the Chief Executive in Council and rules to be made by
the SFC under the Ordinance.

The consultation period lasted until 25 April 2002.

The purpose of this document is to provide interested persons with an analysis
of the comments raised during the consultation exercise and the rationale for
the SFC’s conclusions. This document should be read in conjunction with the
Consultation Paper.

PUBLIC CONSULTATION

Consultation process

4.

In addition to the public announcement inviting comments, the Consultation
Paper was distributed to various interested parties and professional bodies.
The Consultation Paper was also published on the SFC’ s website.

Six submissions were received from Consumer Council, The Institute of
Securities Dealers Ltd., the Hong Kong Securities Institute, HSBC Broking
Securities (Asia) Limited, the Hong Kong Stockbrokers Association and one
organization which chooses to remain anonymous.

There were no substantive comments. Most comments were supportive of the
proposed subsidiary legidation.

Consultation Conclusion

7.

The SFC considers that no changes should be made to the existing levies and
rates. The draft Securities and Futures (Investor Compensation) Rules have
now been amended to achieve consistency with the existing practice. A copy
of the revised draft Securities and Futures (Investor Compensation) Rules are
attached at Appendix 1. No maor change has been made to the substance of
the other origina draft Rules and the draft Order set out in the Consultation
Paper. We have however refined the Rules and Order to better reflect the
policy intention and to improve drafting.



SUMMARY OF COMMENTSAND SFC’'S RESPONSES

8.

Summaries of the comments received on each of the draft rules, and the SFC’'s
responses, are set out in the attached tables -

)] Securities and Futures (Investor Compensation) Rules, now retitled the
Securities and Futures (Investor Compensation — Levy) Rules
(Appendix 2);

i) Securities and Futures (Investor Compensation - Compensation Limits)
Rules (Appendix 3);

iii) Securities and Futures (Transfer of Functions - Investor Compensation
Company) Order (Appendix 4);

iv) Securities and Futures (Investor Compensation - Miscellaneous) Rules,
now retitled the Securities and Futures (Investor Compensation —
Claims) Rules (Appendix 5).



Appendix 2

Summary of Comments Received on Securities and Futures (Investor Compensation - Levy) Rules

Section
reference

Details of the Rules

Respondent’s comments

SFC’sresponse

1 |-

[The Institute of Securities Dealers Ltd.]
*The target size of $1 billion for the new
Compensation Fund should be
incorporated into the rules and a proper
mechanism should be set up to handle any
surplus over the expected clam amount
paid to the investors.

[HSBC]

*Clarification is sought as to whether the
increase in levy will be used as an
ongoing measure to achieve the $1 hillion
target fund sSize whenever the
Compensation Fund falls below the
threshold of $1 billion.

[HK Stockbrokers Association]

*Even if the $1 billion target is reached,
the levy system shall go on for the
foreseeable future or the rate of levy be
reduced. When $1 Billion target is
reached, the $150,000 Ilimit can be
increased.

The target size of the new Compensation Fund
should not be incorporated into the rules
because it is subject to regular review and any
surplus in the Compensation Fund can be used
for future needs. In the event that the surplusis
more than required, the new Investor
Compensation Company (“ICC”) can then
evaluate the possibility of raising the per
investor compensation limit.

ICC will review the fund size and also the levy
rate on a regular basis and changes will be
made where appropriate to ensure that the fund
size be maintained at a prudent level.

ICC will review the fund size and aso the levy
rate on a regular basis and changes will be
made where appropriate to ensure that the fund
Size be maintained at a prudent level.

* Section reference was not quoted by the respondent.
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Section Details of the Rules Respondent’s comments SFC’sresponse
reference

2. |3and7 A sdler and a purchaser of | [The Institute of Securities Dealers Ltd.] Section 7 imposes a levy on futures contracts
securitieswhich isrecorded on a | *It was unfair to have securities investors | traded on a recognized futures market, thus
recognized stock market or | bearing the full burden of the funding of | sharing the cost of funding the new
notified to a recognized | the Compensation Fund. compensation fund.
exchange company shall pay a
levy a 0.002% of the|[Hong Kong  Securities Institute | Noted.
consideration. A sdller and a | (“HKSI”)]
purchaser of a futures contract | *According to the survey made by the
shall pay $0.50 for each futures | HKSI, 66.8% of their members who
contract traded on a recognized | replied agreed to the imposition of
futures market. compensation fund levy.

3. 110 The seller and purchaser of a| [Name withheld] The SFC considers that no changes should be
new futures contract traded on a | Consideration should be given to build in | made to the existing levies and rates. The draft
recognized futures market do | flexibility in extending the relevant period | Securities and Futures (Investor
not have to pay compensation | which has now been fixed at six months | Compensation) Rules have now been amended
levy during the first 6 months. commencing on the first day of trading in | to achieve consistency with the existing

the new futures contract. A longer | practice.
relevant period will give a better incentive
to investors to trade the new contract.

4. | Partll Part |1 specifies that the seller | [Name withheld] Following the current practice, a seller and a
and the purchaser of securities | In line with the principle adopted for | purchaser should be required to pay a levy for
have each to pay to a|newly traded futures contracts under | the purposes of the compensation fund in
compensation fund at 0.002% of | section 10, a seller and a purchaser should | respect of sale and purchase of newly launched
the consideration. Trading of | be exempt from payment of a| productswithout any exemption period.

Stock Options, market makers | compensation fund levy for the purposes
of Pilot Programme Securities | of the compensation fund in respect of
and Exchange Traded Funds| sale and purchase of newly launched
does not attract payment of | products which are recorded on a
compensation fund levy. recognized stock market or notified to a
recognized exchange company under its
rules, for a period relevant to the nature of
a specific product so as to assist the

* Section reference was not quoted by the respondent.
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Section Details of the Rules Respondent’s comments SFC’sresponse
reference
development of new products in the
securities market, such as Equity Linked
Instruments which is due to be launched
in the near future.
5. | Partll [Name withheld] Most of the transactions done over the counter

For the purposes of funding the
compensation fund, a seller and a
purchaser of products which are covered
by the compensation fund but traded over
the counter should similarly be subject to
the rates of levy specified in Part 11.

[HSBC]

*1t does not seem consistent that listed
securities acquired through cross trade not
reported to the exchange should be
eligible for compensation clams as no
levy is paid on the cross trade. We
suggest that the Commission look into this
and amend the definition of “specified
securities or futures contract”.

may eventually be channelled to the stock
exchange when the brokers concerned placed
orders through the exchange participants. The
compensation fund levy should have been paid
by then. Moreover, the substantial
administrative costs and administrative burden
in tracing over-the-counter transactions will
outweigh the benefits of collecting
compensation fund levy from these
transactions.

Cross trades done by or through Exchange
Participants are reported and levy is paid.
Although there may be cases where non-
exchange participant brokers do cross trades
which are not reported to the Stock Exchange
and hence, no levy is paid, it will be more
appropriate from the clients' protection point of
view to cover those trades because clients may
not be in a position to know whether levy is
paid in respect of such trades. Moreover, it
would be very difficult for ICC to trace
whether levy was paid for a particular trade.

* Section reference was not quoted by the respondent.
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Appendix 3

Summary of Comments Received on Securities and Futures (Investor Compensation — Compensation Limits) Rules

Section Details of the Rules Respondent’s comments SFC’sresponse
reference

1 |3 Subsection (1) of section 3|[Hong Kong  Securities Institute | Not applicable.
provides that the total amount of | (“HKSI")]
compensation that may be | *66.8% who responded to the survey by
awarded to each claimant in | the HKSI agreed with the $150,000 per
respect of securities listed or | claimant compensation payment limit.
traded, or to be listed or traded,
on a recognized stock market | [Name withheld]
and related assets of such | Under the single licence regime where | Section 3(1) & (2) provide that a claimant is
securities must not exceed | one or more types of regulated activities | entitled to be awarded a maximum of $150,000
$150,000. Subsection (2) of | may be conducted under one licence, a| for loss as a result of a default in relation to
section 3 provides that the total | claimant should be entitled to be awarded | securities and aso $150,000 for the loss as a
amount of compensation that | a maximum of $150,000 for his loss in | result of a default in futures trading activities.
may be awarded to each | relation to each type of regulated activities | Thus, for clients who suffer loss as aresult of a
clamant in respect of futures | carried out by adefaulted specified person | default in relation to both trading activities, a
contracts listed or traded, or to | or of any defaulted associated person of | maximum sum of $300,000 can be awarded.
be listed or traded, on a|the specified person, who is licensed to
recognized futures market must | carry out more than one type of regulated
not exceed $150,000. activity.

2. |8 SFC can determine  a| [Hong Kong Stockbrokers Association | ICC will make payments as soon as practicably
compensation clam and may | Ltd.] after determination.
pay it by instaments, if | A timeof payment should be specified.
necessary.

3. |- [Hong Kong Stockbrokers Association | The new compensation arrangements will

Ltd.] cover transactions relating to the HKEX
*In order to ensure that investors | products irrespective of whether levy is pad

* Section reference was not quoted by the respondent.
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Section Details of the Rules Respondent’s comments SFC’sresponse
reference

compensated are people who have paid | for better investor protection. It will not be
the levy, rule 3(1)(b) and (2)(b) should be | administratively  feasible for ICC to
amended. differentiate between trades which have paid
the levy from the trades which have not.

* Section reference was not quoted by the respondent.
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Appendix 4

Summary of Comments Received on Securities and Futures (Transfer of Functions - Investor Compensation Company) Or der

Section Details of the Rules Respondent’s comments SFC’sresponse
reference
1 |- [The Institute of Securities Dealers Ltd.] It is preferable that the administration of the
SFC should retain the administration of | new compensation fund can be independent of
the Compensation Fund as a division with | the work of the SFC, in line with similar
the SFC. practices in the US, the UK, etc.

2. |- [Hong Kong Securities Institute] ICC’s structure will be kept lean as far as
The Investor Compensation Company | practicable.

(ICC) should not be a bulky organization
and it should be cost conscious in its
administration.

* Section reference was not quoted by the respondent.
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Appendix 5

Summary of Comments Recelved on Securities and Futures (Investor Compensation - Claims) Rules

Section Details of the Rules Respondent’s comments SFC’sresponse
reference

1. |2 “qualifying client” in | [Hong Kong Securities Institute (“HKSI”)] | Not applicable.
relation to a specified person, | *66.8% who responded to the survey by the
means a person for whom the | HKSI agreed with the definition of
specified person provides a| “qualifying client”.
service but does not include ...

2. |2 “Claimant” means a qualifying | [The Institute of Securities Dealers Ltd.] Each holder of a joint account would be
client who makes a claim | *Clarification is sought about the claimants | regarded as a clamant for the purpose of
under section 3. who have opened accountsin joint names. | calculating the per claimant limit provided that

he or she fals under the definition of
“qualifying client”.

3. |3 A claim must be lodged on or | [Consumer Council] Claim notices and news will be published in
before the date specified in the | * There is concern about the publicity of the | newspapers and relevant websites.  Press
claim notice or, if no such date | notice for inviting clams. releases will be issued to advise the public that
is published, within 6 months a clam notice is published. Past experience
after the claimant isfirst aware shows that press release and the notice are
of the default. effective means to alert the members of the

public.

4. |4 Clam notice alowing 3| [Consumer Council] This will be done where possible but, in some
months for claim has to be | *In the case of liquidation of a brokerage | cases, ICC may not have the names and
published in one or more | firm, the court-appointed trustee and the | addresses of the clients of the defaulted broker
English language newspapers | SFC should send clam forms with | because they may not be in possession of the
and one or more Chinese | instruction to the affected investors. books and records of the broker. Investors will
language newspapers which also be aderted to the default by the published
are published daly and claim notice and media reports.

* Section reference was not quoted by the respondent.
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Section Details of the Rules Respondent’s comments SFC’sresponse
reference

circulating generally in Hong

Kong.

5 |5 A claim must be lodged in the | [Consumer Council] It is intended that clam forms can be
form specified by the SFC and | *SFC should allow online submission of | downloaded. However, online submission is
completed and signed in|clams through a standard form | not always feasible because claimants often
accordance with such | downloadable from the website. have to send documents in support of their
directions and instructions as clams.
areincluded in the form.

6. | 7(2 In determining the amount of | [Name withheld] “Date of default” cannot be specified in the
compensation payable to a| It should be specified as to how the date of | subsidiary legislation because it varies
clamant, the Commission | the default isdetermined by the SFC. according to the circumstance of each case.
must calculate, amongst others, The date of default will be specified in the
the market value of the assets determination notice.

“as at the date of the default”.

7. | 8(4) The Commission may pay the | [Name withheld] Such determination will be included in the
compensation in one or more | Such determination should be published or | letters sent to the claimants.
instalments if it determines | announced to improve transparency.
that it is necessary or
appropriate to do so.

8. | Part II, Il [Name withheld] The use of “person” in section 6 has a wider

and IV A change in use of terms in relation to a| coverage than a claimant because the SFC may
person making a clam against the| need to ask people other than claimants (for
compensation fund is noted throughout | example, the defaulting broker or his related
these parts: “a qualifying client of a| person) to produce documents during the
specified person”, “a person” and | claims verification process.
“claimant”.
Consideration may be given to maintain
consistency in use of terms to avoid
confusion.

* Section reference was not quoted by the respondent.
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Section
reference

Details of the Rules

Respondent’s comments

SFC’sresponse

* Section reference was not quoted by the respondent.
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List of Respondents

Datereceived Respondent

24 April 2002 Consumer Council

25 April 2002 The Institute of Securities Dealers Ltd.
25 April 2002 Hong Kong Securities Institute

29 April 2002  (late response)

Name withheld

6 May 2002 (late response)

HSBC Broking Securities (Asia) Ltd.

9 May 2002 (late response)

Hong Kong Stockbrokers Association Ltd.

* Section reference was not quoted by the respondent.
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