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Subcommittee to Study the Proposed Accountability System
for Principal Officialsand Related | ssues

Appealsto the Chief Executivein Council

I ntroduction

At the meeting of the Subcommittee on 7 May 2002, a member
asked for further information concerning the remova of certain appeals from
the then Governor in Council in the 1990s. This paper sets out the
Administration’s response.

Initial transfer tothe AAB

2. When the Administrative Appeals Board Bill was introduced into
the Legidative Council in 1993, there were over 100 provisions in the Laws of
Hong Kong providing aright of appeal against an administrative decision to the
Governor in Council, the Governor, or another authority.

3. The LegCo brief explained that —

“Many of the appeals which now go to the Council involve matters
of a relatively minor nature, such as the issue, renewa and
revocation of various minor licences. These minor appeals should
be devolved from the Council to give Members more time to focus
on the important policy and strategic issues of theday. Moreover,
the hearing of appeals by an independent appeals board will allow
a more open and uniform appeal procedure to be introduced. The
board will be able to conduct its hearings in public, alow the
appellant the right to attend, and permit representation by counsel.
Thiswill not only improve the transparency of the determination of
appeals but will also enhance the quality of the administration of
justice.”

“The AAB should not, however, be overwhelmed by appealsin its
early days. We therefore propose that, to begin with, only appeals
of a genera and simple nature should be transferred to it.
Appeds which may have important policy and politica
implications will continue to be dealt with by ExCo. Branches
have reviewed the Ordinances under their responsibilities and have



identified 28 types of appeal which are considered suitable for
immediate transfer to the AAB.”

4, When the Bill was enacted in 1994, it provided for appeals under
25 Ordinances to be transferred to the AAB. A list of the Ordinances and the
decisionsinvolved is at annex.

1995 Review by AGC

5. In 1995, as part of its review of the statute book following the
enactment of the Bills of Rights Ordinance, the former Attorney General’s
Chambers considered the appropriateness of appeals being heard by the
Governor in Council. At the time, there were 92 statutory provisions
providing for some form of appeal or objection to the Governor in Council.

6. The study by the AGC involved a review of the jurisprudence
concerning Article 10 of the Bills of Rights. That Article provides that —

“... In the determination ... of his rights and obligations in a suit at
law, everyone shall be entitled to a fair and public hearing by a
competent, independent and impartial tribuna established by
law ...”

7. The study concluded as follows -

(@ The provision of a statutory right of appeal or review to the
Governor in Council probably does not, to the extent that a
“determination” of a person’s “rights and obligations’ is involved,
meet the requirements of Article 10 of the Bills of Rights;

(b) A determination of rights will be involved where the Governor in
Council is empowered to decide a dispute about the suspension or
revocation of alicence to undertake an economic activity (it isless
clear as to whether a dispute about the initial grant of a licence
involves a “right” within the meaning of Article 10 but this hardly
matters in the present context since it would be impracticable to
have two different appeal mechanisms, one for the grant and the
other for the suspension or revocation of alicence);

(c) A determination of rights and obligations will not be involved
where the Governor in Council is empowered to consider
objectionsin alegidative context;



(d) The availability of judicia review as a means of challenging a
decision of the Governor in Council will not generally meet the
requirements of Article 10;

(e) Itisunclear to what extent the Hong Kong courts might accept the
notion of implied limitations on the guarantees under Article 10;
they are most likely to do so, however, where significant public
interest considerations are at stake.

8. In the light of these conclusions, the provisions relating to appeals
to the Governor in Council were reviewed both for consistency with Article 10
of the Bills of Rights, and with a view to removing from the Governor in
Council minor decision-making. As a result of that review, and other
legidative initiatives, the number of appeals and objections to ExCo has been
reduced.

Department of Justice
10 May 2002
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Item

Ord. No. 6 of 1994

Ordinance

Apprenticeship Ordinunce
(Cap. 47)

Builess and Pressure Vessels
Ordinance (Cap. $6)

Lmployment Ordinance
(Cap. 57)

Factorics and Industrial
Undertakings Ordinance
{Cap. 59)

Quarrics (Safety) Regulations
(Cap. 59 sub. leg.)

Factories and Industria)
Undertakings (Safety Officcrs
nnd Safely Ssupc'visors)
Regulations (Cap. 59 sub. leg.)

Weigls ind Mcasures
Ordinanoc (Cap. 68)

Miscellancous Liccnces
Ordinance (Cap. 114)

ADMINISTRATIVE APPEALS BOARD

SCHEDULE fss. 3.4& 22)

Decision

A decision of the Director of Apprenticeship or any
public ofticer in the performiance or exercise of any
function, duty or power under the Ordinance.

The revocation or suspension of an appointmen( as a
bailer inspector, air eociver inspector or pressurized fiel
container inspoclor under seckion SA .

A decision of the Commissioner for Labour under
section 53(1) 1o refuse (o issie or renew or to revoke a
licence to operale an employment agency.

(@) An excmption by the Commissioner for Labour
under gection 7(4) of an industrial undertaking from
any regulation.

(6) An order by the Comnmissioner.for Labour under
section 7(4), for an industrial undcrtaking to adopt
special precautions in addition (o any precautions
required by any regulation.

() Under section 9A-—

(i) the issue by the Commissioner for Labour of a
prohibilion notice n respect of a notifinble
workplace;

(i) a refusal by the Conunissioner for Labour to
cancel a prohibition notice;

(iii) the giving by the Commissioner for Labour of
any direction upon the cancellation of a
prohibition notioc.

(@) A refusal by the Commissioncr for Labour fo
approvc any person as A supervisor or depuly
supervisor under regulation 4(1) or 6(1).

(6) A withdrawal by the Comnussioner for Labour of
his approval of a supervisor or depuly supcrvisor
under regulation 10(1).

(@) A refusal by the Commissioncr for Labour
o register 4 person as a safcty officer under
regufation 7.

() The cancellation by the Commissioner for Labour
of a person’s registration as a safety officer under
regulation 9.

{¢) The suspension by the Commissioner for Labour of
a person’s registration as a safely officer under
rcgulation 10.

A decision of the Comniissioncs, as defined in seclion 2,
or of an authorized officer which is 1aken in the exercise
or performance of any function under the Ordinance.

The decision under section $ of any ofticer authorized to
issuc a licence under the Ordinance as to the grant of a
licenoe, the renewal of a liceace or the revocation of «
licence.
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9.

Ord. No. 6 of 1999

Ordinance

Acetyluting Substiinces
(Conlio)) Ordinance (Cap. 145)

Gambling Ordinunce
(Cap. 148)

Chincse Temples Ordinance
(Cap. 153)

Wcupnns Ordinance (Cap. 21

Travel Agents Ordinance
(Cap. 218)

Fircarms and Annununition
Ordinance (Cap. 23R)

Massage Establishnients
Orcdinance (Cap. 266)

Grant Schools Provident Fund
Rules (Cap. 279 sub. lcg.)

Subsidized Schools Provident
Fund Rules (Cap. 279 sub, leg.)

ADMINISTRATIVE APPEALS BOARD

Decision

A decision of the Commissioner, as defina in soclion
2(1), under the Ordinance, relating lo---
(a) thcissue of a liccnce or permit;
(b) the refusal to issuc a licence or penuit;
(c) the cancellation or suspension of a licence or
permit;
{d) the cancellation or variation of any candition
or the specificalion of # new condition in a
licence or permit. -

The decision under scction 22 of the Commissioner for
Television and Entcrtainment Licensing as to the grant
of a licence, the rencwal of a licence, thc imposition of
conditions of a licence or the canocllation of a licence.

(a) The refusul by the Chincse Tenples Commitloe
under scction 4 to grant an cxeinption from
section 4(1).

(8) The withdrawal by the Chinese Temples Comnmitice
under scction 4 of an excmplion granted under
scction 4(1).

A decision of the Commissioner of Police under section
9(1) to order the delivery up to him or scizure of uny
martial arls wecapon.

A decision of the Registear of Travel Agents - -

(0) to refuse to grant a licenoe under section 12(1);

(#) 10 imposc conditions on a licence under scction
H1(1) o1 14:

(¢) 10 refuse consenl to a change of ownership or
control under section 18(c);

(d) l(; suspend or revake a licenoe under seclion
19.

(«) A dccision of the Caminiissioner of Police refusing
(0 grant a licence under section 10 or to renew a
licence under section 32.

(h) A decision of the Conmnissioner of Police, under
soction 33, cancelling a licence or Jarying ar
revoking any condition attached thercto or adding
any lurther condition or deleting any premiscs from
a dealer’s licenoe al which “hasiness may b
carricd on.

(/) The imposition of a condition of liccnee which is
considescd 10 be unscasonable.

A decision of (he licensing authority under section 6, 7, &
or9.

A qusstion of interpretation or application of the Rules.

A decision of the Roard under the Raules.
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18.

19.

20.

21,

22

23

24

25.

Time within which appeals are {0 he made

Ord. No. 6 of 1994

Ordinance

Mining Ordinance (Cap. 283)

Mining (Gencral) Regulalions
(Cap. 285 sub. lcg.)

Dangerons Goods Ordinance
(Cap. 295)

Dangerous Goads (General)
Regulations (Cap. 295 sub. leg.)

Busincss Regislration
Ordinance (Cap. 310)

Motor Vehicles (First
Registration Tax) Ordinance
(Cap. 330)

Asnimals (Control of
Experiments) Ordinance
(Cap. 340)

Chinesc Permancent Cemeterics
Rules (Cap. 1112 sub. lcg.)

ADMINISTRATIVE APPEALS BOARD

Decision

The cancellation of an Authorizad Buyer's Liccnee under
section 41.

A dccision of the Commissioncr of Mincs under
rcgulation 30(4A)(a) specilying the rate per tonne ut
which royalty shall be payable in respect of mincrals and
the periud for which it shall be payable.

A dccision under scction 9 of an ofticer authorized under
the Ordinancc to issuc i licence---

(@) lo refuse to granl a liccnce;

(8) 10 refuse to renew a licenoce; or

(¢) lorevoke a licence.

I"1ohibiting or imposing conditions on the continued vsc
of a storage tank under regulation 127.

An assessinent of a business registration fcc under
section 3(4) or 9(5).

A decision of the Commissioner for Tsansport under the
Ordinance.

A refusal Lo issuc a livence, endorsement or penmit under
sexlion 7,8,9, 10 or 14.

A decision of the Boird of Management of the Clunese

Pennanent Cemeteries not (o withdraw i notice in rule

12(2) regarding ceversion of a subscriber lot to the

Doard.

Note: The Board of Management of the Chincse
Permanent  Cemeteries is specified for  the
purposcs of section 22(5) of this Ordinance.

An appeal under any item mentioned in this Schedule shall be made within 28 duys aller
reccipt of notive of the decisian to which the appeal relates.
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