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Appeals to the Chief Executive in Council

Introduction

At the meeting of the Subcommittee on 7 May 2002, a member
asked for further information concerning the removal of certain appeals from
the then Governor in Council in the 1990s.  This paper sets out the
Administration’s response.

Initial transfer to the AAB

2.  When the Administrative Appeals Board Bill was introduced into
the Legislative Council in 1993, there were over 100 provisions in the Laws of
Hong Kong providing a right of appeal against an administrative decision to the
Governor in Council, the Governor, or another authority.

3.  The LegCo brief explained that –

“Many of the appeals which now go to the Council involve matters
of a relatively minor nature, such as the issue, renewal and
revocation of various minor licences.  These minor appeals should
be devolved from the Council to give Members more time to focus
on the important policy and strategic issues of the day.  Moreover,
the hearing of appeals by an independent appeals board will allow
a more open and uniform appeal procedure to be introduced.  The
board will be able to conduct its hearings in public, allow the
appellant the right to attend, and permit representation by counsel.
This will not only improve the transparency of the determination of
appeals but will also enhance the quality of the administration of
justice.”

“The AAB should not, however, be overwhelmed by appeals in its
early days.  We therefore propose that, to begin with, only appeals
of a general and simple nature should be transferred to it.
Appeals which may have important policy and political
implications will continue to be dealt with by ExCo.  Branches
have reviewed the Ordinances under their responsibilities and have
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identified 28 types of appeal which are considered suitable for
immediate transfer to the AAB.”

4.  When the Bill was enacted in 1994, it provided for appeals under
25 Ordinances to be transferred to the AAB.  A list of the Ordinances and the
decisions involved is at annex.

1995 Review by AGC

5.  In 1995, as part of its review of the statute book following the
enactment of the Bills of Rights Ordinance, the former Attorney General’s
Chambers considered the appropriateness of appeals being heard by the
Governor in Council.  At the time, there were 92 statutory provisions
providing for some form of appeal or objection to the Governor in Council.

6.  The study by the AGC involved a review of the jurisprudence
concerning Article 10 of the Bills of Rights.  That Article provides that –

“... In the determination ... of his rights and obligations in a suit at
law, everyone shall be entitled to a fair and public hearing by a
competent, independent and impartial tribunal established by
law ...”

7.  The study concluded as follows -

(a) The provision of a statutory right of appeal or review to the
Governor in Council probably does not, to the extent that a
“determination” of a person’s “rights and obligations” is involved,
meet the requirements of Article 10 of the Bills of Rights;

(b) A determination of rights will be involved where the Governor in
Council is empowered to decide a dispute about the suspension or
revocation of a licence to undertake an economic activity (it is less
clear as to whether a dispute about the initial grant of a licence
involves a “right” within the meaning of Article 10 but this hardly
matters in the present context since it would be impracticable to
have two different appeal mechanisms, one for the grant and the
other for the suspension or revocation of a licence);

(c) A determination of rights and obligations will not be involved
where the Governor in Council is empowered to consider
objections in a legislative context;
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(d) The availability of judicial review as a means of challenging a
decision of the Governor in Council will not generally meet the
requirements of Article 10;

(e) It is unclear to what extent the Hong Kong courts might accept the
notion of implied limitations on the guarantees under Article 10;
they are most likely to do so, however, where significant public
interest considerations are at stake.

8.  In the light of these conclusions, the provisions relating to appeals
to the Governor in Council were reviewed both for consistency with Article 10
of the Bills of Rights, and with a view to removing from the Governor in
Council minor decision-making.  As a result of that review, and other
legislative initiatives, the number of appeals and objections to ExCo has been
reduced.
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