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Background

In the course of its scrutiny of the United Nations Sanctions (Afghanistan)
(Amendment) Regulation 2002 (the Afghanistan Amendment Regulation) and United
Nations Sanctions (Angola)(Suspension of Operation) Regulation 2002, the Subcommittee
has expressed concern over the operation of certain aspects of the United Nations
Sanctions Ordinance (Cap. 537) (the Ordinance), under which the two regulations are
made. Members may refer to LC Paper CB(2)920/02-03(01) for details of the
Subcommittee's concern.

Purpose

2.  The purpose of this paper is to comment, at the request of the Subcommittee, on
the provisions of the Ordinance in the light of its operation in the form of the two
regulations, with particular reference to the Subcommittee's concerns.

Enactment of the Ordinance

3. The United Nations Sanction Bill received its first reading on 9 July 1997, was
passed on 16 July 1997 and commenced on 18 July 1997 upon its gazettal. No Bills
Committee was formed.

4. Prior to 1 July 1997, United Nations (UN) sanctions were implemented in Hong
Kong through Orders in Council issued by the United Kingdom Government. These orders
lapsed at midnight, 30 June 1997.

5. In order to avoid a legal vacuum and to safeguard Hong Kong's reputation as a
responsible trading and financial centre, the Central People's Government agreed that the
HKSAR Government should enact legislation which would empower the Chief Executive,
upon the instruction of the Ministry of Foreign Affairs (MFA), to make regulations to
implement UN sanctions. The LegCo Brief on the Bill issued at the time by the Trade and
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Industry Bureau is at Appendix III of the Background brief prepared by the Legislative
Council Secretariat (LC Paper No. CB(2)91/02-03(01)).

Comments

Section 2(1) - Definition of "sanction"

6. "Sanction" is defined in section 2(1) of the Ordinance as including "complete or
partial economic and trade embargoes, arms embargoes, and other mandatory measure
decided by the Security Council of the United Nations, implemented against a place
outside the People's Republic of China".

7. Members have expressed the view that the Afghanistan Amendment Regulation
imposes sanctions against "persons" instead of a place i.e. the territory of Afghanistan and
as such, might not be valid. The long title of the Ordinance also states that the Ordinance is
"to provide for the imposition of sanctions against places outside the People's Republic of
China arising from Chapter 7 of the Charter of the United Nations".

8.   It is perhaps not in dispute that the Ordinance is to facilitate the implementation
of measures decided on by the UN Security Council pursuant to Chapter VII (expressed as
'Chapter 7' in the Ordinance) of the UN Charter.  Chapter VII in fact contains Articles 39 to
61, a copy of which is attached for ease of reference (LS45/02-03(01)).  Members may
wish to note that the only provisions that may be relevant for the purpose of the Ordinance
are Articles 39 and 41, which state respectively -

"Article 39

The Security Council shall determine the existence of any threat to the
peace, breach of the peace, or act of aggression and shall make
recommendations, or decide what measures shall be taken in accordance with
Articles 41 and 42, to maintain or restore international peace and security.";

"Article 41

The Security Council may decide what measures not involving the use of
armed forces are to be employed to give effect to its decisions, and it may call
upon the Members of the United Nations to apply such measures. These may
include complete or partial interruption of economic relations and of rail, sea,
air, postal, telegraphic, radio and other means of communication, and the
severance of diplomatic relations."

9. It is noted that Article 41 does not define the scope of the measures that could be
decided on under that Article except that they should not involve the use of armed force.
Nor does it limit the measures to those that could only be taken against a place. However, it
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does provide that such measures "may include complete or partial interruption of economic
relations" etc.  It is interesting to note that the specific measures cited seem to be more
usually targeted against a place.  Even if a "place" is targeted, it would in practice include
the activities or conduct of individuals or organisations carried out in the name of or for a
particular state which by definition would constitute a place by virtue of the territory it
occupies.

10. That the measures which could be decided on by the Security Council under
Article 41 are not restricted to the specific measures cited nor targeted only against a place
is clear from Security Council Resolution 1267, 1333 or 1390. For instance, the measures
decided upon in those resolutions include freezing funds and other financial resources
controlled by the Taliban, Usama bin Laden or Al-Qaida and other individuals, groups,
undertakings and entities associated with them, preventing the entry into or transit of those
individuals and closing all offices of Taliban and Ariana Afghan Airlines.

11. Members may therefore find it odd that the definition of "sanction" in the
Ordinance should restrict the specified measures to those to be implemented against a
place. The force of any  argument that the definition is not intended to be exhaustive is
however undermined by the clear wording of the long title and a similar reference in
section 2(2)(a) of the Ordinance.

12. Members may wish to consider whether the scope of sanctions under the
Ordinance should be clarified in order to cover all kinds of UN sanctions, whether they
target at persons or places.

Section 3(5) - Disapplication of sections 34 & 35 of the Interpretation and General
Clauses Ordinance

13. Another issue that has arisen is the role of LegCo in the scrutiny of the
regulations made under the Ordinance. At present, section 3(5) of the Ordinance provides
that sections 34 and 35 of the Interpretation and General Clauses Ordinance (Cap. 1) shall
not apply to regulations made under the Ordinance. This deprives LegCo of its statutory
role in the scrutiny of such regulations. However, this does not prevent the setting up of the
Subcommittee to study the two regulations, seek clarification from and present its views to
the Administration.

14.  It is noted that in its LegCo Brief on the United Nations Sanctions Bill, the
Administration argues that the reason for not placing the regulations to be made by the
Chief Executive under the Bill before the legislature "is that UN Sanctions are external
affairs for which the HKSAR has no autonomy but may only conduct the same with the
authorisation of the CPG (Article 13 of the Basic Law)" (paragraph 8).

15. However, members may wish to refer to section 3(1) and (2) of the Ordinance -



-  4  -

"(1) The Chief Executive shall make regulations to give effect to
a relevant instruction.

  (2) Subject to subsection (3), regulations made under this
section may provide that a contravention of any such regulation shall be
an offence and may prescribe penalties therefor.".

Although the purpose of such regulations is primarily to give effect to instructions from
MFA to implement Security Council resolutions, the effect of section 3(2) is that they may
also contain provisions of a local nature, i.e. the creation of offences and the imposition of
penalties.
 
16. Members may also wish to refer to comparable provisions in several other
ordinances, namely section 3 of the Fugitive Offenders Ordinance (Cap. 503), section 4 of
the Mutual Legal Assistance in Criminal Matters (Cap. 525) and section 3 of the
International Organisations (Privileges and Immunities) Ordinance (Cap. 558).  Under all
those provisions, the Chief Executive in Council may make orders involving external
relations which are subject to LegCo scrutiny.  A copy of the relevant extracts is attached
(LS45/02-03(02)).

17. Members may note that the issue of disapplication of section 34 of Cap. 1 arose
when the Bills Committee considered the International Organisations (Privileges and
Immunities) Bill in 1999-2000.  Out of respect for the status and power of LegCo as the
legislature of the HKSAR as provided for in the Basic Law, the Administration agreed to
move a Committee Stage amendment to that bill deleting the provision that disapplied
section 34 of Cap. 1.  In making the amendment, the Administration recognizes that section
34(2) of Cap. 1 has already provided that LegCo may amend subsidiary legislation only "in
any manner whatsoever consistent with the power to make such subsidiary legislation",
and that LegCo would not act in any way that is ultra vires.

18. Similarly, if regulations under the Ordinance were to be made subject to section
34 of Cap. 1, LegCo's power to amend under its subsection (2) should be exercised in a way
consistent with the power of the Chief Executive in Council to make the regulations, i.e. to
give effect to the relevant instructions.

Other observations

19. The Administration has accepted members' view and will repeal those
provisions in the Afghanistan Amendment Regulation which overlap with those in the
United Nations (Anti-Terrorism Measures) Ordinance (Cap.575).  If it is to be the
established policy of the Administration that all future regulations made under the
Ordinance shall not overlap with that ordinance or any other particular ordinance, it should
perhaps be considered that the Ordinance be amended appropriately. For instance, the
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definition of "sanction" in the Ordinance may exclude any measure that has already been
implemented under any such other ordinance.

20. Some other observations are also made with regard to the drafting of the
Ordinance for the consideration of members -

(a) the definition of "sanction" refers to 'mandatory measures' but section 2(2)
merely refers to 'measure';

(b) 'implemented' in the definition of "sanction" may not tally with the wording 'to
be employed' in section 2(2); and

(c) section 2(2)(b) is not made relative to any Security Council resolution.
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