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to the implementation of railway
development projects

Proposed Government's agreement to waive claims
for dividends for the Mass Transit Railway
Penny's Bay Rail Link Project

Purpose of paper

At the meeting of the Subcommittee on matters relating to the
implementation of railway development projects (the Subcommittee) on 9 July 2002,
the Administration briefed members on the Government's proposed agreement to
provide funding support to the MTR Corporation Limited (MTRCL) for the Penny's
Bay Rail Link (PBRL) Project by waiving its claim for dividends otherwise payable
by MTRCL to the Government as a shareholder.  This paper provides an analysis on
the legal issues relating to the proposed waiver of dividends in order to assist
members in their consideration of the proposed funding support as set out in the
LegCo Brief (Ref : TB CR 3/5/511/98).

Legal basis for the proposed waiver agreement

2. At the meeting of the Subcommittee on 9 July 2002, the Administration
informed members that under section 39 of the Public Finance Ordinance (Cap. 2)
(PFO), the Government has the power to waive its claim for dividends payable by
MTRCL. The Administration also informed members that such waiver of dividends
has been done in relation to dividends declared and payable by the Kowloon-Canton
Railway Corporation.

3. After the meeting, we have clarified with the Administration which has
confirmed that the provision they rely on should be section 38(1) of PFO instead of
section 39 of that Ordinance.



Analysis

4, To determine whether there is a legal basis for the proposed waiver
agreement, it would be necessary to study the relevant provisions of the Mass Transit
Railway Ordinance (Cap. 556) (MTRO) and PFO. In this regard, we have studied
sections 42 and 58 of MTRO and sections 38(1) of PFO. Copies of the relevant
provisions are at Annex A.

Mass Transit Railway Ordinance

5. Under section 42 of MTRO, the shares issued by MTRCL to the Government
are held by the Financial Secretary Incorporated (FSI) in trust on behalf of the
Government. Under the Financial Secretary Incorporation Ordinance (Cap. 1015),
FSI is a corporation sole constituted by the person who for the time being is
performing the duties of the office of Financial Secretary (FS). The question that
arises is whether section 42 of MTRO, as drafted, creates a trust with FSI being the
trustee of the MTRCL shares. If FSl is a trustee, he would be under a duty to take all
reasonable and proper measures to obtain possession of the trust property if it is
outstanding, and to get in all debts and funds due to the trustee estate, and to preserve
it and secure it from loss or risk of loss'. A trustee is also under a duty to distribute
income and capital to the right beneficiaries without demand?.

6. Despite the reference to "in trust for" in a statutory provision, whether the
provision creates a trust enforceable in the courts in their equitable jurisdiction is a
matter of intention and construction of the provision concerned. The courts have
been reluctant to hold that the Crown or a minister of the Crown is a trustee
notwithstanding that a statute or other formal document contains an express reference
to "in trust for the use of"® . Instead, the courts are more likely to hold that the
intention of such reference is to express a governmental obligation®. It is not clear
whether the courts would be prepared to follow the same principle in construing a
provision like section 42 of MTRO when the person holding the property in trust for
another is a corporation sole rather than the Government or a public officer. It could
however be argued that since FS, being a public officer, will effectively be performing
the duties of FSI, it is likely for the courts to hold that no trust arises under section 42

! Halsbury's Laws of England, Fourth edition (2000 Reissue), Volume 48, para. 842

2 Hawkesley v May [1955] 3 All ER 353

¥ Halsbury's Laws of England, Fourth edition (2000 Reissue), Volume 48, para. 515; Tito v Waddell (No. 2),
[1977] 3 All ER 129 at 216-228, per Megarry V-C; Philipp Bros. Ltd v Republic of Sierra Leone and EC
Commission, Current Law Year Book [1995], Volume 1, para. 2938, CA

* Tito v Waddell (No. 2), [1977] 3 All ER 129 at 216-228, per Megarry V-C; Kinloch v Secretary of State for
India in Council (1882) 7 App Cas 619, HL



of MTRO. If there is no trust, the legal effect would be that there will be no remedy
In breach of trust or equitable account if FSI, in carrying out a statutory duty, is in
breach of that duty. There are, instead, the remedies of judicial review, declaration,
injunction and recovery of money if wrongly demanded and paid®.

7. If it is accepted that section 42 of MTRO is to express an obligation of FSI in
respect of the MTRCL shares, the question to consider is the nature and scope of this
obligation under MTRO. Section 42 of MTRO is silent on this. Section 58(1) of
MTRO provides that monies received by FSI as the person holding shares in MTRCL,
or from the sale of or other dealing in shares in MTRCL which are held by FSI, form
part of the general revenue. In our view, cash dividends, although not expressly
mentioned in section 58(1), are monies which FSI would receive in his capacity as
person holding the MTRCL shares.  However, it is not clear from section 58(1) of
MTRO whether an obligation is created for FSI to receive the dividends from
MTRCL.

8. To ascertain whether an obligation is intended to be created for FSI to receive
the dividends under MTRO, it may be useful to look at the legislative history of the
provisions concerning dividends. Section 14A of the repealed Mass Transit Railway
Corporation Ordinance (Cap. 270) provides that a dividend declared by the
Corporation shall be paid into general revenue. In the Explanatory Memorandum to
the Mass Transit Railway Bill, it is stated that clause 58 of the Bill (now section 58 of
MTRO) is to allow costs relating to the sale of shares in MTRCL or the listing of
shares in MTRCL on a stock exchange to be deducted from the proceeds of sale or
listing before being paid into general revenue. In the course of scrutiny of the Bill,
Members did not raise issue on the manner in which dividends paid by MTRCL were
to be handled. It could therefore be said that section 58 of MTRO is not intended to
introduce changes to the manner in which dividends are handled. That would mean
that the intention of the provision is that all dividends declared by MTRCL shall be
paid and form part of general revenue and that it has not been intended that section
38(1)(a) of PFO would be applicable. If this legislative intention is accepted, it
would appear that FSI would have an obligation under MTRO to receive the dividends
and pay the dividends into general revenue. Failure to pay the dividends into
general revenue without justification in law may render FSI liable to judicial review.

® Halsbury's Laws of England, Fourth edition (2000 Reissue), para. 515; Swain v Law Society [1982] 2 All ER
827, at 838, HL, per Lord Brightman



Public Finance Ordinance

0. The Administration purports to rely on section 38 of PFO as the legal basis
for the proposed waiver of dividends. It should be noted that the English text of
section 38 in its present form has a meaning different from that reflected by the
Chinese text. According to the English text, FS has a general power to waive any
claims by or on behalf of the Government. However, in cases involving fraud or
negligence, such power can only be exercised subject to any conditions, exceptions or
limitations the Finance Committee (FC) may specify. The Chinese text gives the
meaning that the FS's power can only be exercised in relation to cases involving fraud
or negligence. The difference in meaning between the English and Chinese texts of
section 38 of PFO has been removed through enactment of section 127 of the Statute
Law (Miscellaneous Provisions) Ordinance. A copy of the new section 38 of PFO is
at Annex B.

10. The effect of section 38 of PFO is that FS has a discretion to waive any
claims by or on behalf of the Government and it is for him to determine in the first
instance the meaning and scope of the provision. However, section 38 of PFO
should be construed in the context of the checks and balances put in place by PFO in
regulating the expenditure from the general revenue and the handling of revenue.
The general framework under PFO is that any expenditure from the general revenue
requires the approval of the Legislative Council or FC. On the other hand, income
received for the purposes of the Government has to be paid into the general revenue
under section 3 of PFO.

11. The question is whether FS has power under section 38 of PFO to waive the
Government's claim for dividends payable by MTRCL. First of all, the powers
referred to in section 38 of PFO are exercisable by FS or public officers delegated by
him. In our view, there may be doubt as to whether the powers under section 38 of
PFO can be exercised by FSI, being a corporation sole established under Cap. 1015.
Moreover, FSI, like any other entity in law, is subject to law. In relation to monies
received, FSI would have to act in accordance with section 58(1) of MTRO. If he is
required to act in accordance with section 58 of MTRO, it is doubtful if FS can invoke
section 38 of PFO to waive the dividends payable by MTRCL.

12. In any case, there is doubt as to whether the "waiver" is within the
contemplation of section 38 of PFO at all in the light of section 58 of MTRO. It
would appear that if it is intended that the Government should have the power to
waive the dividends and as a result the dividends need not go into the general revenue,



this should have been expressly provided in MTRO. The lack of an express
empowering provision in MTRO would suggest that the dividends declared by
MTRCL should be paid into the general revenue following the general requirement
provided by section 3 of PFO.

Dividends declared by the Kowloon-Canton Railway Corporation

13. Although not directly relevant to the issues before the Subcommittee, since
the Administration had informed the Subcommittee at the last meeting that waivers of
dividends had similarly been done in previous years in respect of dividends declared
by the Kowloon-Canton Railway Corporation (KCRC), we have also done research
into the relevant background in order to assist Members in their consideration of the
Administration's response to questions. We have studied the Annual Reports
prepared by KCRC for the years 1999, 2000 and 2001. It is stated in those Annual
Reports that the Government, which is KCRC's sole shareholder, decided to forego a
dividend in the respective years, electing instead to allow KCRC's net profits to be
deployed towards meeting the cost of building West Rail Phase I, and the East Rail
Extensions. Extracts of the Annual Reports are at Annex C.

14, Section 8(5) of the Kowloon-Canton Railway Corporation Ordinance (Cap.
372) (KCRCO) provides that all KCRC shares allotted to Government under KCRCO
shall be registered in the books of KCRC in the name of FSI and held by him in trust
on behalf of the Government. Under section 14 of KCRCO, any dividends declared
by KCRC shall be paid into general revenue. Copies of the relevant sections are at
Annex D.

15. As there are specific provisions in KCRCO dealing with payment of
dividends into general revenue, members may wish to ask the Administration to
explain why the Government has not acted in accordance with those provisions by
foregoing the dividends payable by KCRC in 1999 to 2001.

Previous discussion by L egCo Panel

16. In response to the request of members of the Panel on Financial Affairs for
information on investment incomes of the Government, the then Secretary for the
Treasury, in her letter of 16 May 2002, informed members of the Panel that dividends
from certain organizations including KCRC and MTRCL are credited into the General
Revenue Account in accordance with KCRCO and MTRO which provide that



dividends paid to the Government shall become part of the general revenue.
According to the letter, these moneys are managed in accordance with the provisions
concerning general revenue as set out in PFO. Copy of the said letter is at Annex E.

17. The proposed wavier of dividends payable by MTRCL and the waiver of
dividends payable by KCRC would amount to a departure from what has been stated
in the letter mentioned in paragraph 16 above. Members may wish to ask the
Administration to account for this departure.

Conclusion

18. In the light of the above analysis, there may be doubt as to whether section 38
of PFO can be relied upon as the legal basis for the proposed waiver of dividends for
the PBRL Project and indeed for the waiver of dividends payable by KCRC. We are
of the view that any dividends declared and payable by MTRCL and KCRC should be
dealt with in the manner specified in the relevant specific provisions in KCRCO and
MTRO and should accordingly be managed in accordance with the relevant provisions
concerning general revenue under PFO.

I'I'I
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Prepared by

Legal Service Division
Legislative Council Secretariat
15 July 2002
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_ Annex A(i)
CAP. 2 Public Finance

PART Vi

MiscrLLANEOUS

38. Abandonment of clalms, ctc. and writc-off
of public moncys and stores

(1) Without prejudice to section 39A, the Binancial Sccrctiry, subjoct to, in
any case involving fraud or negligence, any conditions, exceptions or limitations
specified by the Finance Comnmiittoe, may—  ( Amended 89 of 1993 5. 29)

(@) abundon, remit ‘o waive uny cliims by ar on behalf of the
- Government; T e
(b) write ofY arrears of revenuc;
(¢) writc off losses or deficicncies of public moncys, stamps,
sccuritics or storcs; and
(d) write off condemned, unscrviceable or obsolete stores or other
ble properly belonging to or provid f by the G .

(2) The Financial Secretary may in wriling delegatc to any public officer
any of the powers confeered upon him by subscction (1) subject to such

ditions, ptions and limitalions as arc specified in the delegation.
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CAP. 556  Muss Trausit Raitway
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42, Share capital

(1) The Corporation shall, on the appointed day, issuc shares to the
Financial Scerctary Incorporated which shall be held by the Financial
Secretary Incorporated in trust on behalf of the Government.

(2) Shares issued in pursuance of this seclion—

(@) shall cuch be of a par valuc of an amount that the Financial
Seeretary directs and shall carry such rights as he determisics;
(b)) shall be issucd at par as fully paid nnd shall be treated as il they
had been paid up in cush as 1o the par value; and
(c) shall have an uggregate par valuc of not more than the aggregate
par value of the issucd shares of MTRC immcdiately beforc the
appointed day.

(3) Section 43(1) of the Companies Ordinance (Cap. 32) docs not apply

in relation to an allotment of shares pursuant to this section.

58. Procecis from sale, etc. of Government’s
shares in Carporation

(1) Except as provided in subsection (2), monics received by the
Financial Secretary Incorporated as the person holding shares in the
Corporation, ot from the sale of or other dealing in shures in the Corporation
which arc held by the Financial Sccrctary Incorporated, form part of the
gencral revenue.

(2) Expeoses incurred by the Financial Secret
connection with—

(@) the acquisition of shares in the Corporation;

(h) the holding of shares in the Corporafion, or the sale of or other
dealing in shares in the Corporation held by the Financial
Sccrctary Incorporated;

(c) the listing of any shares in the Corporation on the Unificd
Exchange (being the stock market established under section 27
of the Stock Exchanges Unification Ordinance (Cap. 361)) or
on a stock market specificd in Schedule 2 (o the Financial
Resources Rules (Cap. 24 sub. leg.),

may be defrayed from the monics specified in subscction (1), and any amount
applied or retained for that purpose does not form parl of the general revenuc
for the purposcs nfscc[ion 3 of the Public Finance Ordinance (Canp. 2).

ary Iucorporated in



LE:4T  2BB2-TNL-ST

620S LLBT CSB+

60°d

Annex B

Section 38 of Public Finance Ordinance, as amended by the Statute Law (Miscellaneous Provisions) Ordinance

PART XV
CAP.Z  Public Finance MISCELLANEOUS AMENDMENTS
38, Abandonmen( of claims, cle. and write-off
of public moncys and storcs
(1) Without prejudice to scction 394, the Financial Secretaryyeubjeet-torin
ony involving.fraud " yry-conditi ot yoeo
MMW i i ay—  (Amended 89 of 1993 5. 29)
(a) abandon, remil or ‘Waive any claims by or on behalf of the
Government;
(b) write off arrears of revenue; SUA) T . .
(¢) writc off loascs or deficicncies of public moncys, stumps, P 3 Fi 2 N any case involving fraud or negligence, the
securitics or stores; und 'E:c‘:'.a Secrelacy may only excrcise the powers under
() write off condemned, unserviccuble or obsolete stores or other lsit:n't (.m" (hle) subject lo any conditions, exceptions or
”—’b movable properly belonging to or provided by the Government. lations the Finance Commitlec may specify, "

(2) The Financial Secrelary may in wriling delcgate to any public officer
any of the powers conferred upon him by subscction (1) subject to such
conditions, exceplions and limitations as ace specificd in the delegation.
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Annex C(i)

Extract from the Kowloon-Canton Railway Corporation Annual Report 1999

Financial Results

As a result of the overall increase in ridership,
from 384.4 million in 1998 to 391.4 million in
1999, total recurrent revenue in 1999 rose 7% to
$4,426 million, which was faster than the growth
rate of 3.4% in operating costs excluding
depreciation. At $1,551 million, operating profit
registered a growth rate of 5.9% over that in

1998. Net profit for 1999, at $1,903 million,

reflects an increase of 16% over net profit for

1998, when was $1,639 million. As in 1998,

the Government, which is the Corporation’s sole
shareholder, decided to forego a dividend in

1999, electing instead to allow the Corporation's
net profits to be deployed towards meeting the

cost of building West Rail, Phase I, and the East

Rail Extensions.

Analysis of Performance

Despite the recession of the past two years, we
decided to hold fare levels steady. Nevertheless
we were able to earn increased profits even
though expenditure continued to rise. This was
due in large part to the substantial investment
we have been making to enhance our
productivity, by completing both refurbishment

of our entire East Rail fleet of trains and

installation of an Automatic Train Protection
signalling system on the same line. These
measures not only improved passenger comfort,
convenience and safety, but will also increase
East Rail's passenger carrying capacity by a
combined total of 38%. There were other factors,
however, which contributed to our success but
which are, perhaps, not so well known or so

widely publicised.

Our continuing success as a Corporation does
not rely simply on demographics. Rather, it is
based on our ability to maximise earnings and
the use of our assets. During the year, we
clamped down on fare evasion. Due to a
determined effort on our part, the evasion rate
was reduced from 0.43;% at the beginning of the
year to 0.06% in December. That rate is

continuing to come down.

By successfully persuading the Government to
permit in-bound duty free sales of dutiable
commodities, the Corporation took the
opportunity to enable its duty free concessionaire
to increase its earnings both on board our
intercity Kt train, as well as in a new in-bound
duty free shop in the arrivals hall of Lo Wu
Station. This has increased the revenue earning
potential of the Corporation's duty free

concession.



Annex C(ii)
Extract from the Kowloon-Canton Railway Corporation Annual Report 2000

FINANCIAL RESULTS — 1 am pleased to report that we had another good year in 2000, the sixteenth consecutive
year of profitability Net profit after tax was $2,288 million, representing a growth rate of 20.2% over that in 1999.
when net profit was $1,903 million. For the first time since the Corporation became profitable. net recurrent profit
surpassed the $2,000 million mark, leaving aside property development profit.

With increasing ridership on our railway systems, transport revenue at $4,089 million was 7.1% up on the preceding
year, when it was $3,817 million. At $642 million recurrent revenue from rents. royalties, advertising, leveraged-
leasing deals and other commercial transactions registered a growth rate of 5.4%.

Operating profit increased to $1,901 million by 22.6% from $1,551 million in 1999. In contrast operating costs
declined from $2,875 million in 1999 by 1.6% to $2,830 million in 2000. The operating margin thus increased from
35.1% in 1999 to 40.2% in 2000.

The Government as sole shareholder, has once again decided to forego a dividend, in line with its declared policy of
allowing accumulated profit to be deployed as a means of funding West Rail. Phase I. and the East Rail Extensions.

The Corporation's project agreement with the Government provides for West Rail, Phase I, and the East Rail
extensions to be funded partly from equity, partly from accumulated profit and partly from borrowings. The US$1,000
million Eurodollar bond issued in July 1999 was followed, in March 2000, by a further US1,000 million global bond.
This was the largest fixed income issue to come out of Hong Kong during 2000 and it was received, having been over-
subscribed by 25%. With these two bonds the Corporation has successfully met its financing obligations through timely
pre-funding, and the gearing at the end of the year stood at some 33%.

One other transaction having an impact on the Corporation's financial health deserves mention. Until the end of
1999, the 3,746 members of staff on superannuable terms of service subscribed to a provident fund in which the
Corporation guaranteed the size of their retirement benefit, regardless of the provident fund's investment earnings. A
generous offer to convert to a new defined contributions scheme was made to the staff in January 2000. It is gratifying
to note that this offer was taken up by 3,709 employees, representing 99.0% of eligible staff. The conversion also had

the effect of removing a very large contingent liability for the Corporation.

BUSINESS DEVELOPMENT — The Corporation is required by law to operate in accordance with
prudent commercial principles. In general terms, this requires the Corporation to invest in capital projects
which would produce a healthy rate of return while maintaining the viability of its core and

ancillary services. Despite the recovery of the economy, the Corporation has not been able to raise



LOSS AFTER DEPRECIATION

(HK$m) 2000 1999 1988
East Rail domestic service 17 83 22
Light Rail service 116 159 143
Bus service 1 1 1
Freight service 33 17 24
CROSS-BOUNDARY (LO WU)
DAILY AVERAGE PASSANGER TRIPS
Passenger Year on year
trips Growth(%)
1995 117,863 6.6
1996 130,157 10.4
1997 152,228 16.9
1998 178,802 17.4
1999 206,481 15.5
2000 229,120 10.9

its fare levels since 1997. As a result, losses
were sustained by the service centres shown
in the table to the left for the past three

years.
In reality, therefore, what has been
carrying the Corporation in terms of

profitability lies partly in rapid growth of its
cross-boundary markets and partly in the
earnings of its non-transport business. It
would not be out of place for me to sound
the warning that over-dependence on the
cross-boundary market is not without its
risks.

Looking ahead, therefore, there is no
room for complacency. Fare levels and
structures will have to be reviewed. Other
sources of income - for example. the

extension of leveraged leasing operations to

include buildings and land. and the extension of advertising to include railway structures other than

stations - must be explored. The scope of KCR Freight must be expanded beyond pure cargo haulage

to include freight forwarding on an extensive scale. On the expenditure side, economies of

scale should continue to be pursued vigorously. Although West Rail, Phase I, was planned as a stand-

alone operation, there is no reason why it could not incorporate Light Rail as a future feeder service.



FINANCIAL RESULTS

For the 17" year running since 1985,
the Corporation had yet another year of
profitability in 2001. Net profit after tax
was $2,436 million, or 6.5% higher than
the previous year.

Despite the Managing Board's decision
to freeze fares for the fourth year in a
row, we earned transport revenues of
$4,139 million, an increase of 1.2%
over the revenues of $4,089 million in
the previous year, Other recurrent
revenue, which is derived from property
rents and other sources such as

telecommunications increased by 2.5%
to $658 million.

Operating profit increased by 0.6% to
$1,912 million in 2001, compared with
$1,901 million in 2000. At the same
time, operating costs grew 1.9% to
$2,885 million. Such growth is to be
expected as we expand in preparation
for the opening of West Rail in 2003
and two of the East Rail Extensions in
2004. As a result of increased
expenditure, the operating margin
decreased slightly from 40.2% in 2000
to 39.9% during the year.

As in previous years in Government,
which is the sole shareholder of KCRC,
decided to forego a dividend in 2001.
This allows the Corporation's net profits
to be deployed towards the cost of
building West Rail, Phase I, the East
Rail Extension and other new railway
projects.

Annex C(iii)

Extract from the Kowloon-Canton Railway Corporation Annual Report 2001

Although the Corporation's profits
grew to their highest level in six
years, we recognise the danger of
being overly reliant on fares,
especially cross-boundary fares, as
our primary source of revenue and
profits. We are therefore looking at
the opportunities for revenue
diversification, such as from
advertising in tunnels and on
embankments, and an expansion of
the leveraged leasing deals that
have been so successful for us thus
far.

We have also looked at the potential
to reduce the longer-term growth of
recurrent expenditure. Significant
savings have already been identified
and acted upon. For example,

although West Rail, Phase |, was
planned as a standalone operation,
we will save over 600 permanent
posts by merging Light Rail into the
future West Rail when it opens in
2003. Similar economies of scale are
being examined in the context of
planning the future staffing and
maintenance of East Rail and the
East Rail Extensions, by leveraging
on the long-established East
Rail organisation.
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Annex D
CAP. 372 Kowloon-Canton Ruilvay Corporation

8. Capital of Corporation

(1) The authorized cupital of the Carporation shall be an amount
specilied by the Financind Sceretury under subscction (2) and shall be divided
into shares of $100,000 each.

(2) The Financial Secretary shull, on the day this scclion comes into
operalion, specily the umount of authorized capital of the Corporation based
on the book value of all assets vested in the Corporation, rounded to (he
nearest $100,000, and shall publish a notice in the Guzetie specifying such
amount.

(3) The Finuncial Sccretary may, after consulting the Corporation,
increase the authorized capital of the Corporation by order published in (he
Gazetle.

(4) Shares in the authorized capital of the Corporation shall be allotted
to the Government at par as required in wriling by the Financial Secretary,

(5) Al shares aflotted to (e Government under this scction shill be
registered in the books of the Corporation in the name of The Financial
Sccretury Incorporated and held by him in (rust on behalf of the Government.

(6) The Corporation shall not issue shares otherwise than vnder this
section.

14. Dividends

(1) Subject 1o subscction (2), the Corporation may declare and pay
dividends to the Governnent on the shares altotted (o it under section 8 in the
amount of the whole or purt of the profits of the Carporation in any (nancial
year,

(2) The Financial Secretury may, after consultation with the
Corporation, and afier taking into account the luan obligations and other debt
of the Corporation, direct the Corparation to declire o dividend in the amount
of the whole or part of the profits of the Corporation in any (inancial year
after making nllowance for—

(a) any sums cueciéd to the credit of a reserve fund under section 13;
and

(h) any sccumiduled loss disclosed in the balance sheel of the
Corporation ut the end of the financial ycar prior to the year in.
which. the dividend is declared.

(3) Any dividend declared under this section shall he paid into general
revenue,

(4) No dividend shall bear interest.agninst the Corporation,

(5) Where a direction is given under this section, the Corporation shall
comply with the direction and such a direction may require the moneys
payable on account of the relevant dividend 1o be paid within a period ard in
a manner so specified in the dicection.
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Annex E
CB(1) 1772/01-02(01)

Tel: 2810 2540
Fax: 2596 0729

16 May 2002

Ms Anita Sit

Clerk to Panel

LegCo Panel on Financial Affairs
Legislative Council

Legislative Council Building

8 Jackson Road

Central

Hong Kong

Dear Anita,

LegCo Panel on Financial Affairs
Investment incomes of the Government

| refer to your letter of 11 April 2002 and provide at Annex A

information on other various sources of investment incomes of the
Government. Details are as follows -

(@)

(b)

(©)

Section | of Annex A shows the ongoing investment items (including
Government’s shareholding in public and private companies) of the
Government as at end-March 2001. These investment items are
reproduced from the Statement of Investments under the Capital
Investment Fund (CIF) of the Annual Accounts of the Government.
For details of these investment items, you may wish to look up page
342 of the Accounts of the Government for the year ended 31 March
2001. Section Il of Annex A shows the investment items disposed
of during the past five years (between 1996 and 2001). These items
were the Sewage Services Trading Fund in 1998-99 and the Hong
Kong IPM Manpower International Ltd. in 1999-2000.

Incomes generated from the investment items shown in Annex A are
all in the form of dividends.

Dividends received over the years 1996-97 to 2000-01 from the
investments mentioned in (a) above amounted to $1,269 million in



1996-97, $3,043 million in 1997-98, $3,281 million in 1998-99, $850
million in 1999-2000 and $1,181 million in 2000-01, and are set out in
detail in Section | of Annex A. Amounts of investment written off in
respect of the two investment items disposed of as highlighted in Section Il
of Annex A are shown in the footnotes therein.

(d) Dividends from Airport Authority, Hong Kong Science and Technology
Parks Corporation, Kowloon-Canton Railway Corporation and MTR
Corporation Limited are credited into the General Revenue Account (GRA)
in accordance with the Airport Authority Ordinance, the Hong Kong
Science and Technology Parks Corporation Ordinance, the Kowloon-Canton
Railway Corporation Ordinance and the Mass Transit Railway Ordinance
respectively, which provide that dividends paid to the Government shall
become part of the general revenue. These moneys are managed in
accordance with the provisions concerning general revenue as set out in the
Public Finance Ordinance (Cap 2). Dividends from other investment items
in Annex A are credited into the CIF. These moneys are managed as part
of the moneys of the CIF in accordance with the provisions in the LegCo
Resolution establishing the CIF.

| would also like to advise that the investment return to the fiscal
reserves for the period from 1991-92 to 2001-02 shown on page 41 of
your research report “Practices of Overseas Jurisdictions in Building up or
Maintaining their Fiscal Reserves” only covers the portion classified as operating
revenue. | have provided at Annex B showing the total investment
income, including the capital portion, on the fiscal reserves for your reference.

Yours sincerely,

(Miss Denise Yue)
Secretary for the Treasury

Encls.

c.c. Hon Ambrose Lau Hon-chuen, GBS, JP
(Chairman of the LegCo Panel on Financial Affairs



List of Investment Items

Annex A

Investment Items

Investment Income

1996-97 | 1997-98 | 1998-99 |1999-2000| 2000-01
$'000 $'000 $'000 $'000 $'000
I.  Ongoing Investment Items
Equity Holdings
1. Airport Authority - - - - -
2. Asian Development Bank - - - - -
3. Hong Kong Industrial Technology Centre Corporation - - - - -
(became the Hong Kong Science and Technology Parks
Corporation as from 7 May 2001)
4. Hongkong International Theme Parks Ltd. - - - - -
5.  Kowloon-Canton Railway Corporation - 300,000 - - -
6. MTR Corporation Ltd. (known as Mass - 647,000 | 1,252,000 - -
Transit Railway Corporation before 2000-01)
7.  New Hong Kong Tunnel Company Ltd. 6,750 6,244 18,113 2,250 16,031
8. The Applied Research Council - - - - -
9. Tradelink Electronic Commerce Ltd. - - - - -
Other Capital Investments
10. Hong Kong Housing Authority 1,151,101| 1,418,106 | 1,228,421 | 659,957 | 980,854
11. Hong Kong Export Credit Insurance - - - - -
12. Companies Registry Trading Fund 2,972 20,142 16,923 21,786 14,880
13. Electrical and Mechanical Services Trading - 44,735 78,462 98,287 100,815
14. Land Registry Trading Fund 13,873 39,430 56,010 18,899 28,714
15. Office of the Telecommunications Authority Trading Fund | 26,658 27,115 35,402 30,512 30,474
16. Post Office Trading Fund 67,576 | 539,964 | 595,178 17,904 8,834
I1.  Investment Items Already Disposed of
1. Hong Kong IPM Manpower International Ltd. (Note) - - - - -
2. Sewage Services Trading Fund (Note) - - - - -
Total Investment Income 1,268,930| 3,042,736 | 3,280,509 | 849,595 | 1,180,602

Note : The costs of investment written off in respect of the investment items disposed of are -

(i)

(i) Sewage Services Trading Fund (disposed of in 1998-99) : $5,191 million

Hong Kong IPM Manpower International Ltd (disposed of in 1999-2000) : $1.5 million




Annex B
Investment Return to the Fiscal Reserves

Investment Return to Fiscal Reserves

Operating (Note) Capital (Note) Total
Year $ billion $ billion $ billion
1991-92 3.0 1.1 4.1
1992-93 1.8 0.7 25
1993-94 3.4 1.2 4.6
1994-95 4.9 1.7 6.6
1995-96 5.9 2.4 8.3
1996-97 5.6 2.4 8.0
1997-98 15.0 2.9 17.9
1998-99 31.6 7.7 39.3
1999-2000 36.8 5.1 41.9
2000-01 19.5 4.0 23.5
2001-02 (revised estimate) 0.2 0.4 0.6

Note : Investment income is classified into operating revenue and capital revenue as
per the definition set out in the Medium Range Forecast. The relevant figures
can be found from the Annual Accounts of the Government and the printed
Estimates under the following Account/Funds -

(a) Operating revenue - the investment earnings of the balance of the General Revenue
Account (which is credited to revenue head Properties and
Investments) and the investment earnings of the Land Fund

(b) Capital revenue - the investment earnings of the balances of the Funds other than
the Land Fund



