17 7% 8 CB(1)1230/03-04(04) 5% X 4

HPLB/LTB Paper 05/04

(Lt EEEHAEE)
HEHRE REEREXFHETNERNRS

B8

B G 8 (Bl SERE R 0 & 2 ) A sk By o B R ORD B IR R SCE
MR THEEHSEEEENER - AXHERZEHSR -
'R
2, BUFR 2 A 13 HBTHHRAEZRZ &G H 24 X G #E L 0t 86
il K0 6 (8 R B IE 42 PE S5 B OE R B 0L 5 W ﬁi%@miﬁﬁﬁ@ﬁﬁ
A& I 0F /N A BB BT Ay 8 B 5k o 1 B R H 28 81 iR (R B IR AU R SO fE

H—EBE] - NS Z 8 E R AR 2 F HE A a] 822 86 H i E
M Y E R - Ak H R GE R & A NE AR -

3. b T AR g E TS R MG E R E B E T ok R
& L 1T 1w S B BB CB(1)968/03-04(02)T 4 A 1y ik 5% -

(& AKEHIA
b)) HEHZEGCEZT")

© HERITLOG (RS ")

|
I
@

d HHEHEMEFCHEAMEZ")

(e WHER

) FTFEREEOEGCREEMNG")

(9 FEIGFHAMATCEFIFMLT")

(h HHEMERRBETCHERREG")
() HHEZLEAHGE(CLEART")

4. o EREFE THRER/MERTER  HXGEEREEB /N
M MWEEATEZEG  ROTLAGAMEREXEINNANR  ZEERNEE
kL EEiHENRE  KMECKRIHEEZE > KEMLATG - BFER - 1
EREZREGMNENEGNERLE > LT RIEIAE KK G DIt
=



5. THEMERE SN 3 4 HERFEMAGHEMAMAE » DLEE
Aigr LA TEDENKETHE > LES L@ AKEMLGEND
ERERHIVER -

HBHRENER
6. HEGXRHEEMR@LAZ T EFEG - AW EZFHA LRAEHA

EXHEARERSY - BRBEG G P BT EE PR A g R
HE - MgtiE —Hied —EME - - HZgEEFXSFHMESIHERR - i
{4 5% 2 5 B 0B B By SR -

7. WEBLa BT HER GG HHEEMERNZ D &G
F R~ E - mEEAERN XA EH  EHRZEEMLEEREE A
AFE M AEEH R 2 I EERE -

8. HEMSPgREGHERERONHEER -

9. ioE AR A A B A AR Hie B OHE X e 0
A G RRGE RV HEE A IS AR - E R R (EE LA TR E |
PE e R R REA -

10. AREEAGEERHNPER  HREBERGTETEFEMIESEH
PR SRR KBNS MR EEREANEE - KBk
B ET B BB B BR G A 51 Boay B Al 8 B (F & e 1R e B - il 2 R BUF SR
FA UL 9 [ 55 TH i OB R SO D 2 A AT R R R AR -

11, #E#3A4AHBTHIHEL KBS &R RE MM AT HBER
RFEFFEE B VIR R M E - EA LB R 8 AE 0 368 a8 1 — i
PE i RE - Ml MR8 R 08 & AR 2 — I M A0 (A B JE T M P R R R HO R ORI
BN = QI I NP = G 1 6 I P (- e = I T R o e
PR EGHEAH N EEREH s 2 EXEENSN T ERE -

12 FGRWH  THEMEERFG TS EH FEERFARELHEND
RIRWER - EWHEH - EWEMNREIESTEE FEBEHEROA &
ATEWEHLEHFEXREEAMCRLE AEAEESE  TWwERMHALEDE
mAlprsl L  EEERERTHNTHAFERENERSAIG X EEREY
B RIFEMBAVMENCEAENGHSNIFREE S TEEM - Ha &
HERHE BN@GWEF  ZIHRXEFHREESESFHELENRZS -
AUNMGZEEESENERLXF  ZIHRXEERREEZMEAZ NERS
56 AR HT R A2 T HOIH T TH - B AR AT DU R B St RO A R -

3. ROTAGEFHAAR ARG EmEE - Km0 s 7 A
B AN RS A AR Y B -



14, FEZOGRE BB ®S T LG G HE P o i H OB 2 R
HHOHY R R S R Bt B B RS B S W E

HEEBRXHWER

15 HMEREXEIANRRAETLERNVENR EREFERBSH
ERAKB(CHEFETHRL )FE IXMHBESORBEE - M0 BFKEEE
£ 5 Il 5 (W R (R 55 8 22 bR O ) FF H O 08 Iy - RTS8 25 05 Y I B R R A
* .

16. K fEAD S G
RN R R ]
KEHRTERGEFE T

7. HFHARBEAGREMEN 3 H 4AHRTHIEELE - LHEMNERE
RS B G A0 (7 A8 JH M A RE R 81 fi - BT WA AE ks i (8 = b A A TR A
BEEFHELE - EEFESRGECHBRESD - BF G & E 5] & A
S E o DU R E T RIS M I B -

MAE R RS EEER  EHREHMERSTEE
it - MMEERFEEEHRSEHRFNERE
foEk Y E - ERgREAEMEMuER -

I

18 HtEREITEMRLFRLOERESER -

HttER

19 AREEHIAGRMERZXMIEEERSZIRBOTLOGEN wIPHE - &
HAMMBEAHAMERIRIOBEE - HARBEALSG R ERERE S
HEEINSARBENEEHRFHESXERLZEEXZN —HEE » B
ANREEMFEREEEERE LR - RO RT A G X ER T LR
EHREMELRORE MMEBRAORFHELE  RITEFELY XK
EEUNIORE S

B AT B9 31 3%

2. BMERBHRBREEERAENHSOESAHOBEEIEH NE - Al
Atz agFERREEEBRIEREZEG S E - DLE i L& -
ESCR 12 B Al 19 E A B S E & G e Ry W R - B IR E A P R R i
WHEAANGTEERALARFLSEE G 215 & - ¥l HFEIERE

EEHE - EalMEmtuUBEBEAEMA ROV PHE - UFEHFRES
EZEZBREEE OB wTFEBROGHAERNRRE - R0 BUF IR
R B KL o> H Al B RS A0 B 2 e FE AT sE PR & R M R A 09 E fF -

2l BMFEREZARBHAEHREERIELDNER MR EREE
PEHERER  FERFERATERBEROXH KR EEEMNMARES A
Je A e N ZE R B 58 E SR Y R ST -



2. BNEMRSHEHEREELERFEREZOEEBEERLONMNE - BRE
0 35 (8 2 F H 2 R 0 28 B8 5B 28 81 {5k - 3 M Ik BF T Al {A AE B HT 5 Y
EER RS EENAER MM EOEREE S ER R TR E -

23, B R B KB AR S & N R sl A HEE E A E W (B B IR Ay 0L
5o HEMDTBRFHRERUERZAKIEEZZEFNERLENILE -

2. ERRITLAEMNERTH BNEFERHZEGEREBEREL
Z o HUE R R AE K 8K A RE T S2 (5 (B RRF ZH R R AR I R P Ry R RE (HE 2B i
FHMEgcRAE-FTEOER) -

e B Fe B & b R JE)
2004 £ 3 A



Annex

FrFiF

HONG KONG BAR ASSOCIATION

Secreturid: 143 Floar, High Coarry 38 Dueensway Hong Kong

(1% | BEE3 Ouzensway |

Mr. Kim Salkeld,
The Land Registrar.
Queensway Government Offices,

28/E,
66 Queensway.,
Hong Kong,

Dear Mr. Salkeld,

Re:

E-il: anfo & hkbiorg
Felephone: 2868 0210 Fax

Land Titles Bill

Wobsmite: woww hkdnvore
2R (RS

2 March 2004

Revisions to Conversion Mechanism

& Rectification Provisions

We enclose herewith the preliminary view of the Bar on

“Daylight Conversion™.
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Re: Land Titles Bill

Comments on Revisions to Conversion Mechanism & Rectification Provisions

l. We refer to the letter of 9" February 2004 from the Land Registrar inviting
the Bar to give its views on the proposed changes to the Conversion

Mechanism and the Rectification Provisions of the Bill,

Davlight Conversion

2, The most distinctive feature of the “Davlight Conversion” mechanism is
that no claim ansing through “unwritten” equitable interest in land created
after the commencement date of the Bill can affect purchasers for value

unless notice of the claim is registered.

Lsd

The above proposal has far-reaching consequences for the equitable
doctrines of resulting and constructive trusts, as well as a variety of
“personal equities”, which are indispensable devices used by the Courts 1o
solve u host of problems which typically arise under informal family
arrangements (e.g., the pious son who purchases a home for his parents and
has it conveyed into the parents” name without intending ta make a gift of

i, the aged parent who contributes to the purchase price of a child's home



in return for a promise that she would be allowed to live there, the spouse
who has made “contributions™ towards the acquisition of the matrimonial
homes, etc...). The “beneficiarics”™ of such “unwritten” equitable interests
are typically not aware of the existence of their rights until after a dispute
has arisen or alternatively, would never have contemplated that there is any
need for negotiation of anything, This doctrine of unwritten equities is not
limited to domestic relationship. In commercial context, there is also the
problem of the right of subrogation which plays an important role in cases
of refinancing. In the circumstances, we have reservations as to whether

the requirement of “registration” of their ¢laim is realistic.

Under the existing deeds registration system, only “instruments in writing”
are required to be registered. Non-registration renders the interests created
by the instrument unenforceable against subsequent purchasers for value.
However, "unwritlen” equitable inlerests are by definition incapable of
registration and whether or not they can be enforced against subsequent
purchasers for value would depend on the operation of the doctrine of

nolice,

In principle, we see no reason why a purchaser who has actual notice of an

“unwritten” equity should not take subject to it

[}



6. We note that in England, “unwritten” equitable interests are protected as

overriding interests to the extent they are rights of “persons in actual
occupation”.  This remains the case notwithstanding successive legislative
reforms over the years which have progressively reduced the categories of

overriding interests.

Whilst it may be argued that “unwritten” equitable interests feature much
less prominently in the context of Hong Kong given that traditional
Chinese society places far greater emphasis on the importance of the name
appearing on the title deeds, major changes to the enforccability of
“unwritten” equitable interests would still have wide social ramifications.
We would therefore urge the Administration 1o give serious consideration
to conferring the status of overriding interests on at least some of the
“unwritten” equitable interests even though that would to some extent

introduce greater uncertainties into the system of registered titles.

Another potential problem may arise in respect of “priorities” of
registration.  Under the existing deeds registration system, priority is
accorded to registered instruments according to their dates of execution
provided they are registered within one month. In the case of “unwritten”
equitable interests, are they supposed to be accorded priority by reference

o the date of their creation or the date of their registration as a claim?



Q.

10,

As the law stands, where the equities are equal, the first in time prevails.
This means that an equitable interest (whether by instrument or otherwise)
created prior in time to the agreement for sale and purchase would bind a
purchaser for value if he has notice of it before completion even if he had
no notice at the date of agreement. Applying this principle, logically any
claim in respect of “unwritten equities” which is registered should likewise
bind a purchaser for value provided it is created before the date of the
agreement, However, it is unclear whether in order for an “unwritten”
equitable interest to bind a “purchaser for value”, the claim has to be
registered before any specifically enforceable agreement for sale and
purchase is concluded or the claim can be registered at any time before the

date of the conveyance.

Yel a further problem may arise in respect of competing prioritics between
“unwritlen” equitable interests which came inte existence prior to the
commencement date of the Bill and those interests which only came into
existence after the commencement date.  According to our understanding,
during the 12 vears intenim period, the position of pre-commencement date
“unwritten” equitable interests should continue to be governed by equitable
principles and would remain enforceable against all except a purchaser for
value  without noetice. An unregistered pre-commencement date
“unwritten” equitable interest would enjoy priority over a registered post-

commencement date “unwritlen” equitable interest, imespective of whether



the later interest is given priority in accordance with the date of creation of
the interest or the date of its registration as a claim. What would happen if
the pre-commencement date “unwrilten” equitable interest is subsequently

"

registered as a “caveat”™?  Would it retain its original priority or lose
=

prionity to a post-commencement date “unwritlen” equitable interest which

has been registered as a clwim at an earlier point in time? The provisions of

the Bill would need to make the position clear so as to leave no room for

daubt,

Rectification in Cases of Forgery

1.

We welcome the Administration’s belated recognition thal an innocent
former owner should not suffer a loss which is not fully compensated
where a change of ownership has been procured by forgery. However, we
have reservations as o the wisdom of the proposed wide discretion given to

the Court for rectification in cases of fraud.

. Acright of rectification is by definition an inroad into the integrity of the

register of ttles. The existence of the possibility (albeit rare) of
rectification in the case of fraud casts a serious doubt over the reliability of
the register and this is exacerbated by the existence of the upper limit to the

amount of compensation payable to the registered owner against whom

Ln



14,

rectification 18 ordered, This is especially where there appears to be a wide

and unguided discretion given to the Court to order rectification for fraud.

In the interest of certainty, we believe that the criteria for ordering

rectification in non-forgery cases should be clearly defined and we repeat

our previous submissions in this regard.

Although automatic rectification i cases of forgery will preserve the nemo
dat rule in favour of the eriginal rightful owner and hence the upper limit
to the amount of compensation is no longer an issue as far as he is
concerned, the absence of full compensation can still work injustice on the
innocent registered owner against whom rectification is ordered. The
absence of full compensation for the innocent registered owner may also
have potentially sernious impact on the liability of conveyancing solicitors,
We will therefore once again urge to Administration to consider removing

the upper limit on indemnity.

- Further consideration would also need to be given to how the automatic

right to seek rectification in cases of forgery will work in practice. The
party secking reclilication faces a considerable evidential burden which
would often be impossible in the absence of the original of the forged

document, This would mean that notwithstanding the establishment of a



register of ttles, a system should be put in place for preserving the

instruments of transfers.

Dated the 2™ day of March, 2004,

&( L. -

Edward Chan, S.C. 7 Horace Wong

-f’él/(:

Michael Yin

Vg
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HEUNG YEE KUK NEW TERRITORIES
File Reference : 31/5/0140
Date : 2 March 2004/3
By Fax and Post

Mr K Salkeld, Land Registrar

Dear Mr Salkeld,
Land Titles Bill

Thank you for attending our third Implementation Members” Committee on
17 February this year. You briefed our members about the changes vour department
was considering to make on two major aspeets of the Bill and sought our advice on
the proposed changes. We understand that the proposed changes focused on two
aspects, namely the establishment of the conversion mechanism and the change to
land registration.  Your department will consider other issues of the Bill later,

The Bill originally proposed that the conversion mechanism be operated in
the manner of gradual conversion. The Kuk has always considered that this
mechanism would lead to chaos. Your department now proposes changes to the
mechanism for bringing property onto the title register i.e. to be replaced by daylight
conversion.  This proposal is acceptable in principle to the Kuk.

The advantage of the proposal s that title owners may handle all interests in
respect of title within 12 years from the commencement of the legislation. However,
this Kuk considers that a flexible mechanism should be provided for the Daylight
Conversion mechanism, i.e. the law should allow title owners to apply to the court to
decide their interests il they have lost their interests to properties without notice of the
title regpistration conversion mechanism due to certain special circumstances or

reasons within the 12-year period so that their opportunities to decide their interests



would not be taken away.

As regards the change to land registration. the Government has been
insisting since ten years ago when the Bill was introduced that any innocent purchaser
for valuable would become the legal owner of the property once his title to property
was registered in the Land Registry notwithstanding that he had acquired the property
due to any fraud, mistakes or omissions. The original owner could not get back his
title from the owner and the Court is not allowed by the law to order restoration of
title to the original owner.  The Kuk is very concerned about the negative effect this
proposal would bring about, particularly to the many title owners of the New
Territories who stay overseas for the long term.  The possible compensation made by
the Government might not be sufficient to fully cover the total loss of interests of
original title owners which are caused by other person’s fraud due to their oversi ght.

In this connection, though other associations may agree to the proposal of
the Government, the Kuk in the past ten vears has been strongly demanding the
Government and the authorities concerned lo make proposal for amendments.  We
have also proposed that the Government must restore the property to the innocent
original owner where the change and transfer of ownership was procured by fraud and
forgery, L.e. return something to the rightful owner.  We have been making efforts
and lobbying for nearly ten years and your department has finally accepted our

proposal.  We are very pleased that your department is willing to follow good advice.

(N.T. Heung Yec Kuk Secretary)
for Chairman of HYK : LAU Wong-fat

Vice Chairman : LAM Wai-keung
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" THE REAL ESTATE DEVELOPERS ASSOCIATION OF HONG KONG

EHPREET DT ANBRAE 1403%
Room 1403, Woarld-Wide House, 19 Des Voeux Road Central, Hong Kong.
Tel: 2826 0111 Fax: 2845 2521

1 March 2004 By fax & by mail

Mr. Kim Salkeld

Land Registrar

28/F Queensway Government Offices
66 Queensway

Hong Kong

D&v e

Land Titles Bill

Thank you for vour letter of 11 February 2004.

I'he views of REDA are as follows:

Daylight Conversion

We do not have any in principle objection to the concept of “Davlight Conversion”,

We note that unwritten equities which have not been registered as a caveat or caution
within 12 years from the commencement of the Land Titles Bill (“LTBE™) will be void.
[n the majority of cases, unwritten equities arise where a member of family puts up
the whole or part of the purchase price for the acquisition of a property but he or she is
not named as one of the owners in the Assignment. In the absence of education. many
of them will be unaware that they will lose their rights even though they may be in
actual possession of the property, We would like to know how the Administration
proposes to educate the public that unwritten equities would need to be registered
within the 12-year period.

With regard to rights acquired by adverse possession, it would appear that such rights
should be given the same treatment as unwritten equities so that, unless such rights are
registered as a caveal or caution within 12 years, they will be void. The public should
similarly be educated on the need to register such rights within the 12-year period.



Arw AR nRE
THE REAL ESTATE DEVELOPERS ASSOCIATION OF HONG KONG

FrRbEEEHEED BB 1403 E
Room 1403, World-Wide House, 19 Des Voeux Road Central, Hong Kong.
Tel: 2826 0111 Fax: 2845 2521

Rectification-former innocent owner

We welcome and support the Administration’s proposal that an innocent former
registered owner shall always be entitled to a rectification of the Title Register and to
the restoration of his name to the Register if the change of ownership is procured by
forgery.

We would. however, like to be assured that "forgery™ will. in the LTB. have the same
meaning as the word is used in Part [X of the Crimes Qrdinance.

With regard to rectification in other fraud cases not amounting to forgery, we would
like to be assured that the relative hardship to the parties is not a factor which the
court is to take into account in deciding whether the Title Register should be rectified.
As we have repeatedly pointed out, if hardship is to be considered. a party who is
financially stronger will. more likely than not. lose out. All other things being equal,
it may come down to the simple question of “who can afTord to lose owt™. This cannot
be right nor can this be equitable.

Cap on indemnity

Whilst the Administration’s proposal addresses our concern regarding the deprivation
of the property of an innocent owner by reason of forgery. we remain concerned about
the appropriateness of a cap on the indemnity.

The objective of the LTB is to increase the security and convenience with which
property transactions can take place in Hong Kong and to achieve this by providing
that (1) title can be established as a matter of fact by reference to the Title Register
and (2) an innocent purchaser’s registered title is indefeasible, or if it is defeasible, he
will be properly compensated.

A cap on the indemnity means that the objective cannot be fullv achieved and we
would ask the Administration to consider adopting the United Kingdom model (see
paragraphs 3 to 7 of Schedule to the Land Registration Act 2002) so that:

(i) no cap is placed on the indemnity;

(ii}  no indemnity is provided if there is any fraud on the part of the
claimant:



. treddaié
" THE REAL ESTATE DEVELOPERS ASSOCIATION OF HONG KONG

R REES AP LB A E 1403
Room 1403, World-Wide House, 18 Des Vaeux Road Central, Hong Kang.
Tel: ZH26 0111 Fax: 2845 2527

(i) to the extent that the loss results from a lack of proper care of the
claimant, the indemnity will be reduced to such extent as is fair having
regard to the claimant’s share in the responsibility:

(iv)  the amount of the indemnity will be determined by the court.

If the Administration were to insist on a cap and the Bill is otherwise acceptable. we
are prepared to support the Bill provided that:

(a) an innocent owner is always entitled to a rectification of the Land Register and
restoration of his name to the Register where the change in ownership is
procured by forgery:

(b) in cases of fraud other than forgery, hardship to the parties is not a relevant
consideration when the court decides whether the Register should be rectified:
and

(c) the cap is sel at an appropriate level.

Yours sincerely

Louis Loong
Secretary General




THE HONG KONG INSTITUTE OF

SURVEYORS

1 March 2004

Mr Kim Salkeld

Land Registrar

The Land Registry

Queensway Government Offices
28/F., 66 Queensway

Hong Kong

Cear Kim,

Land Titles Bill

BY FAX & POST
#2596 0281

Thank you for your letter of 16 February 2004 informing HKIS the latest proposed

changes to the Land Titles Bill.

The introduction of “Incubation” period in the proposed “"Daylight' conversion is
another alternative to resolve the many arguments of the "Overnight" conversion or
“Conversion by Phase” HKIS does not have adverse comment on this “Daylight’
conversion and other issues as outlined in your above mentioned letter,

The Institute and our members have always been following the captioned Bill in its
changes and future implementation. Our previous comments an the Bill should
prevail and we maintain that they should be attended to. Lastly, we are happy to
receive any updates and contribute our views in future consultations,

Yours sincerely

Tony Tse /
President '

c.c. Mr. Gordon Ng — Secretary General, HKIS

HFEFHAERB IR ENAFEs1 =
Sule 801, B'F Jardine Housa, 1. Connaught Place, Cenfral, Heng Kang
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