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Previous section of Next section of Switch language Back to the List of
enactment enactment Laws

Section of Enactment

w

Chapter: 358 Title: WATER POLLUTION Gazette Number:
CONTROL ORDINANCE

Section: 12 Heading: Defences Version Date:  30/06/1997

(1) A person does not commit an offence under section 8(1), 8(2), 9(1) or 9(2) if he proves that-

(a) the discharge or deposit in question is an existing discharge or deposit-
(i) in respect of which an application under section 14 has been made and
the prescribed application fee paid when required and the applicant has not
been notified of a refusal to grant a licence as required by section 15(2); or
(ii) which is made under, and in accordance with, a licence granted under
section 15, 16 or 23A; or (Replaced 67 of 1990 s. 8. Amended 83 of 1993 s,
8)

(b) the discharge or deposit in question is made under, and in accordance with, a

licence granted under section 20; or

(c) where section 2(3) applies, the matter was deposited pursuant to an approval

under subsection (2) and in accordance with the terms and conditions thereof; or

(d) (Repealed 67 of 1990 s. 8)

(e) the discharge or deposit was made in an emergency in order to avoid danger to

life or property and as soon as was reasonably practicable he informed the

Authority thereof in writing; or

(f) he acted under instructions given to him by his employer and he exercised the

care and took the steps that the court, having regard to his position as an

employee, considers reasonable in the circumstances to avoid the occurrence of

the prohibited discharge or deposit. (Replaced 67 of 1990 s. 8)

(1A) A person does not commit an offence under section 8(1A) if he proves that-

(a) the discharge or deposit was made in an emergency in order to avoid danger to
life or property and as soon as was reasonably practicable he informed the
Authority thereof in writing; or

(b) he acted under instructions given to him by his employer and he exercised the
care and took the steps that the court, having regard to his position as an
employee, considers reasonable in the circumstances to avoid the occurrence of
the prohibited discharge or deposit. (Added 67 of 1990 s. 8)

(1B) A person does not commit an offence under section 8 or 9 in respect of a discharge-

(a) that is licensed under the Waste Disposal Ordinance (Cap 354); or
(b) that complies with the Waste Disposal (Livestock Waste) Regulations (Cap



354 sub. leg.). (Added 67 0of 1990 s. 8)

(2) The Authority may by order published in the Gazette approve the making of any particular kind
of deposit as a farming practice to which the provisions of subsections (1)(a), (1)(b) and (1A) of
section 8, or either of those provisions, do not apply so far as it is made in such areas by such
persons and in such manner as may be specified in the order. (Amended L.N. 74 of 1986; 67 of 1990
s.22; 83 0f 1993 5. 8)

(3) The power of the Authority under subsection (2) extends to practices employed in all kinds of
farming, including agriculture, animal husbandry and fish farming. (Amended L.N. 74 of 1986; 83 of
1993 s. 8)

Previous section of Next section of Swifch language Back to the List of
enactment enactment Laws
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Chapter: 109 Title: DUTIABLE Gazette Number:
COMMODITIES
ORDINANCE

Section: 46A Heading: Liability for acts of Version Date:  30/06/1997
servants

(1) Where an offence against this Ordinance is committed by a servant of a licensee, the licensee
shall, without prejudice to the liability of any other person, also be guilty of that offence but shall not
be liable to any term of imprisonment.

(2) Where a prosecution is brought against a licensee by virtue of this section in respect of an offence
committed by a servant, it shall be a defence -

(a) in the case of an offence against section 61, 71, 72 or 73, if the licensee shows
that he exercised such control over the servant as would ensure that the servant
was not likely to act in contravention of that section; or (Amended 40 of 1974 s.
8:34 of 1976 5. 6)

(b) in the case of any other offence, if the licensee shows that he took all
practicable steps to prevent the commission of the offence.

(3) Where a licence is granted to any person wholly or partly for the benefit of a company reference
to "licensee" in this section shall be read as including references to the company.
(Added 3 of 1970 s. 20)

Previous section of Next section of Switch language Back to the List of
enactment enactment Laws
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*** THIS DOCUMENT IS CURRENT THROUGH 8 DECEMBER, 2003 ***

DUMPING AT SEA ACT 1974 {OVERSEAS TERRITORIES) ORDER 1975
. 1975 No 1831

. SCHEDULE 1
Articles 3 and 4
Made 12 November 1975
Laid befare Parliament 19 November 1975
Coming into Operatien 10 December 1975

Dumping at Sea Act 1974 (Overseas Territorias) Order 1975, 1975 No 1831, Sch.
1 B

SCHEDULE 1 Provisions of the Dumping at Sea Act 1974 as extended to the
Territories specified in Schedule 2 hereto and to the Solomon Islands

i Restrictions on durnping in the sea

(1) Subject to the provisions of this section, no person, except in pursuance of a licence
granted under section 2 below and in accordance with the terms of that licence--

{2) shall dump substances or articles in the territorial waters of the Territory; or

(b) shall dump subistances or articles in the sea outside the territorial waters of the
Territory from a British ship, aircraft, hovercraft or marine structure; or

{c) shail Iad substances or articles on to a ship, aircraft, hovercraft ar marine structure in
the Territory or its territorial waters for durnping in the sea, whether in such waters or

rnot; ar

(d) shall cause or permit substances or articles to be dumped or loaded as mentioned in
paragraphs (a) to (c} above.

{2) Subject to subsections (3) te (5) below, substances and articles are dumped in the
sea for the purposes of this Act if they are permanently deposited In the sea from a
vehicie, ship, aircraft, hovercraft or marime structure, or from a structure on land
constructed or adapted wholly or mainly for the purpose of depasiting solids in the sea.

(3) A discharge incidental to or derived from the normal operation of a ship, aircraft,
vehicle, hovercraft or marine structure or of its equipment does not constitute dumping
for the purpases of this Act unless the ship, aircraft, vehicle, hovercraft or marine
structure in question is canstructed or adapted wholly or mainly for the purpose of the
disposal of waste or spoil and the discharge takes place as part of its operation for that

purpose,

(4) A deposit made by, or with the written consent of, 2 harbour authaority or jighthouse
authqrity, for the purpose of providing moorings or securing aids to navigation, does nat
canstitute dumping for the purposes of this Act.

(5) A deposit made by or an behalf of a harbour authority in the exacution of works of



maintenance in their harbour does not constitute dumping for the purposes of this Act if it
is made on the site of the works.

(6) Subject to subsections (7) to {9) below, any person whe contravenes subsection (1)
above shalt be guilty of an offence and liable--

{2} on summary conviction to a fine of not mare than ?00 or to imprisonment for a tarm
of not mare than six months or to both; or

(b) on conviction on indictment, to imprisonment for not more than five years, or a fine,
or to both.

(7) 1t shall be a defence for a person charged with an offence under subsection (6) above
to prove--

(a) that the substances or articles in questicn were dumped far the purpose of securing
the safety of a ship, aircraft, hovercraft or marine structure ar of saving life; and

(b) that he took steps within a reasonable time to inform the Governor that the dumping
had taken place and of the iocality and circumstances in which it took place and the
nature and gquantity of the substances or articles dumped,

unless the court is satisfied that the dumping was not necessary for any of the purposes
mentioned above and was not a reasonable step to take in the circumstances.

(8) It shall be a defence for a person charged with an offence under subsection (6) above
to prove--

(2) that he acted under Instructions given to him by his employer, or

(b) that he acted in reliance on information given to him by others without any reason to
suppose that the information was false or misieading,

and in either case that he took all such steps as were reasonably open to him to ensure
that no offence wouid be carnmitted.

(S) 1t shall be a defence for a person charged with an offence under subsection (6) above
in relation to substances or articles dumped outside the territorial waters of the Territory
from a British ship, aircraft or hovercraft to prove that they were loaded on to it In a
Convention State and that the dumping was authorised by a licence issued by the

responsible authority in that State.

2 Licences

(1) In determining whether to grant a licence the Governor shall have regard to the need
to protect the marine environment and the living resources which it supports from any
adverse consequences of dumping the substances or articles to which the licence, if
granted, will relate; and the Governor shall include in a licence such conditions as appear
to him to be necessary or expedient for the protection of that envircnment and those
resources from any such consequences. :

(2) The Governor may revoke a licence !f it appears to him that the holder is in breach of
a condition inciuded in it.

(3) The Governor may vary or revoke a licence if it appears to him that the licence ought
tc be varied or revoked because of a change of circumstances relating to the marine
environment or the living resources which it supports, including a change in scientific

knowledge.

{4) The Governor may require an applicant for a licence to pay such fee on applying for it
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PLANT PROTECTION PRODUCTS REGULATIONS 1835
1995 No 887

Made - - - 22 March 1595
Plant Protectian Products Regujations 1995, S1 887, s. 23

23 Genera! defence of due diligence

(1} In any proceedings for an offence under these Regulations it shalt be a defence for the
person charged to prove that he took afl reasonabie precautions and exercised alf due

diligence to avaid the canraission of the offence.(2) Withaut prejudice to the generality of
paragraph (1) above, 2 persan is to be taken to have established the defence provided by

that paragraph if he proves--

(a) that he acted under Instructions given to him by his employer; or(b) that he
acted in rellance on information suppiied by anobher persan without any reason o
suppose that the infarmation was faise or misteading,

and in either case that be took all such steps as were reasanably open to hirn to ensure
that no offence would be committed.

(3) If in any case the defence provided by paragraph {1) above involves an ailegation that
the commission af the cfénce was tue 1o an act or omission by another person, other
than the giving of instructions to the person chargedwith the offence by his employer, or
to refiance om information supplied by anather person, the person charged shall not,
without ieave of the court, be entitied to rely on that defernce unless withinr a pericd
ending seven clear days before the hearing, he has served on the prosecutor a notice
giving such Infarmation identifying or assisting in the identification of that ather person as
was then in his possession.

NOTES:

Amendment
Revoked, in relation tc Scotiand, by SSI 2003/578, reg 29, Sch 5.

Date in force: 31 December 2003: see S5 2003/579, reg 1(1).
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FOOD AND ENVIRONMENT PROTECTION ACT 1985
1985 CHAPTER 48

PART IV GENERAL AND SUFPLEMENTARY
Royal Assent [16 July 1985]

Food and Environment Protection Act 1985, Ch. 48, 5. 22 (Eng.)

22 General defence of due diligence

(1) In any proceedings for an offence under this Act it is a defence for the person charged
ta prove that he took all reasonabie precautions and exercised all due diligence to avoid

the commission of the offence.

(2) Without prejudice to the generality of subsection (1) above, 2 person is to be taken to
have established the defence provided by that subsection If he proves--

(3) that he acted under instructions given to him by his employer; or

(b) that he acted in reliance on information supplied by another persan without any
reason to suppose that the information was false or misieading,

and in either case that he took all such steps as were reasonably open to him to ensure
that no offence would be committed. '

(3) If in any case the defence provided by subsection(1) above involves an allegation that
the commission of the offence was due to an act or omission by another person, other
than the giving of instructions to the person chargad with the offence by his employer, or
to reliance on information supplied by another person, the person charged shail not,
without leave of the court, be entitled to rely on that defence uniess within a period
ending seven clear days before the hearing, he has served on the prosecutor a notice
giving such infarmation identifying or assisting in the identification of that other person as

was then in his possession.

NOTES:

Initial Commencement

To be appointed

To be appointed: see s 27(1).
Appointment

Appointment: 1 January 1986: see SI 1985/1698, art 2,
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Extract from the Rules of Procedures of the L egidative Council

57. Amendmentsto Bills

(6) An amendment, the object or effect of which may, in the
opinion of the President or Chairman, be to dispose of or
charge any part of the revenue or other public moneys of Hong
Kong shall be proposed only by -

(@) the Chief Executive; or
(b) adesignated public officer ; or

(c) aMember, if the Chief Executive consentsin writing to
the proposal.

57.
(6)

2?2 (1999
107 )

(@
(b)
(©)



The Current Legal Status of Grey Market Satellite
Systems

On 26 April 2002, the Supreme Court of Canada held that grey market
satellite reception in Canada is illegal.®® Specifically, the Court held that
section 9 of the Radiocommunication Act prohibits the decoding of all
encrypted satellite signals, with a limited exception. It based this decision
on principles of statutory interpretation and an examination of the language
used by Parliament in creating the provision, together with a view to the
overall objectives and regulatory regime for broadcasting in Canada.

The Court held that the Radiocommunication Act forbids the activity of
decoding an encrypted subscription signal, and thus the prohibition “is
directed towards the reception side of the broadcasting equation.”™ This
prohibition captures the decoding of any encrypted signal, subject to the
exception that the person receiving the signal has received authorization
from the lawful distributor. Here the Court is quite clear in stating that "if no
lawful distributor exists to grant such authorization, the general prohibition
must remain in effect,™ The only parties with the lawful right to distribute
the signals in Canada — and thus grant authorization — are those
licenced by the CRTC to do so: Bell ExpressVu or Star Choice. Therefore,
reception of satellite signals emanating from LS. broadcasters to Canadian
residents through grey market systems is against the law in Canada.

In further support of this view that section 9(1){c) of the Act creates an
absolute prohibition against decoding, followed by a limited exception,
the Supreme Court locked to the broader context of the overall regulatory
regimes of telecommunications and broadcasting in Canada. It stated that
the Radiocommunication Act and the Broadcasting Act operate in tandem as part
of a single regulatory scheme. The Broadcasting Act, the Court said, evinces
a clear cultural orientation. As such, the wording of the Radiocommunication
Act, when read in the context of the objectives of Broadcasting Act, furthers
broadcasting policy objectives by encouraging broadcasters to comply
with the regulatory process before they could grant authorization to have
their signals decoded and collect subscription fees: why, asked the court,
"would Parliament provide for Canadian ownership, Canadian production,
Canadian content in its broadcasting and then simply leave the door open
for unregulated, foreign broadcasting to come in and sweep it aside? What
purpose would have been served?"™

Lastly, this particular interpretation provides protection to the holders of
copyright and complements the scheme of the Copyright Act. An absolute
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prohibition against decoding except where authorization is granted by the
person with the lawful right to transmit and authorize decoding of the
signal extends protection to the holders of copyright in the program itself,
since it would prohibit the unauthorized reception of signals that violate
copyright.

Implications

One of the major concerns as a result of this decision was a fear that the
several hundred thousand Canadians who own grey market satellite
systems would be vulnerable to criminal charges because they were in
breach of the Radiocommunication Act. It is worth remembering that these
systems were legitimately purchased and all ULS. subscription fees paid in
full. Given that the Act provides for criminal sanctions of imprisonment
and onerous fines for every person found to be in violation of the statute,
many were afraid that they could expect a knock on their door and a visit
from the police and that their satellite equipment would be confiscated.
Indeed, this line of argument was pursued by counsel on behalf of grey
market satellite system vendors at the Supreme Court hearing of this appeal.

The Court, however, was not convinced that that particular scenario
would in fact occur. The language used by the Court here is instructive,
and it is helpful to set it out and examine it in full.

The Court first stated, "l am not, however, persuaded that this plays an
important role in the interpretive process here "2 In other words, the
Court felt that this is an issue tangential to the legal substance of this
appeal, which focused narrowly on how to properly interpret the wording
of section 9(1)(c). The Court then went on to say:

In any event, ! do not think it correct to insinuate that the decision
in this appeal will have the effect of automatically branding every
Canadian resident who subscribes to and pays for US DTH
broadcasting services as a criminal. The penal offence ins. 10(1}b)
requires that circumstances “give rise to a reasonable inference that
the equipment, device or component has been used, or is or was
tntended to be used, for the purpose of contravening section 9
(emphasis in original), and allows for a “lawful excuse” defence.
Section 10{2.5) further provides that “{n]o person shall be convicted
of an offence under paragraph 9(1)(c} ... if the person exercised all
due diligence to prevent the commission of the offence”.®



Put another way, prior to this decision, the legality of ownership and use
of grey market satcliite systems was in question — which is why the issue
made it to the Supreme Court of Canada -— and you cannot criminalize
activity that is not clearly criminal. As there were some legitimate
reservations as to whether this activity was in breach of the law, it would
be impossible to say that those who acted prior to the date of this decision
{26 April 2002) were obtaining or using the systems for the purpose of
contravening section 9 of the Radiocommunication Act. If you did not know
the equipment was clearly illegal, there would be no intent to use the
equipment for the purpose of violating the Act. This line of argument fails
as of the date of the ruling, as the law on this is now clear.

Finally on this issue, the Court concluded by stating that “[s]ince it is
neither necessary nor appropriate to pursue the meaning of these
provisions absent the proper factual context, | refrain from doing so."
This means that as this appeal focused very narrowly on a statutory
interpretation issue, the criminal law liability and sanctions aspects of the
legislation will be left ta another time when the facts and context of the
case raise them directly.

A further aspect of this criminalization issue is whom can be captured by
it: grey market system vendors or owners? According to the wording of
the Radiocommunication Act, both. Sections 10(1)(b) and 10(2.1) create
summary conviction offences for every person providing equipment for
the purposes of contravening s. 9 [vendors] and for every person who in
fact contravenes s. 9(1){c) [owners/users of decoding devices] [emphasis
added]. Again, though, given the cautionary language of the Court with
respect to the effects of this decision, it would appear unlikely that action
would be taken against owners.

However, vendors may be another matter. Canadian satellite signal
distributors agid-others have consistently maintained that they seek action
against the vendors rather than the end users. For example, Mr. David
McLennan, President and Chief Executive Officer of Bell ExpressVu, told
the Committee that:

With respect to where we should be focusing our efforts on the black
market and grey market, that starts with enforcing it at the level at
which this product is being sold. We need to up the temperature on
satellite dealers and retatlers who are advertising and selling this
product. That's where it starts. If | can go back to the ... Supreme
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Court decision, [ think that's just an important catalyst to being able
te turn the temperature up on the law enforcement side.*

Ms. Janet Yale, President and Chief Executive Officer, Canadian Cable
Television Association, echoed this view:

You're absolutely right; this is a very difficult public relations battle
to win, and one of the reasons why we don't say that the solution is
to charge individuals who have bought the dishes. If there is
advertising in the newspaper that says to come and buy this dish,
and buy these cards, people naturally assume that if it weren't
appropriate to buy them, they wouldn't be available for sale. So our
answer is not to punish the consumers who are buying these cards
but to go after the dealers who are selling them.

Second, we try to educate the public on the fact that this is theft,
pure and simple — theft. It's no different from stealing something
out of a store, because the pecple who have created this product are
not being compensated. So we almost have to create victims of this
crime and point out to people that there are real victims, Canadian
artists and creators, which means jobs in Canada, if not yesterday
then certainly tomorrow.*

A Globe and Mail newspaper article the morning after the decision stated
that:

The broadcasting industry, government and RCMP alike say they'll
be targeting commercial vendors of decoders rather than individual
owners of satellite dishes or subscribers to U.S. satellite services.
‘Our primary focus is the dealers. It's not our intention to root
around trying to find subscriber lists’, said lan Gavanagh, vice-
president of Bell ExpressVu ¥

This position was repeated by RCMP media relations officer Corporal
Benoit Desjardins. He stated that "the RCMP continue to investigate the
grey market with a focus on persons or companies operating illegally on a
commercial scale."* This focus on dealer activity rather than individual
satellite dish owners has been consistently followed by law enforcement
and Canadian satellite industry officials in the months after the Supreme
Court of Canada decision.®
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