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Extract from
The Report of the Standing Committee on Company Law Reform on the
Recommendations of a Consultancy Report of the Review of
the Hong Kong Companies Ordinance (February 2000)
(available in English only)

Conclusions

8.86 We believe that the Foss v. Harbottle rule itself is correct in confirming majority
rule for the governance of companies, but recognize that the state of the law is
unsatisfactory. Having considered the defects in the law and the solutions adopted
elsewhere, we believe that statutory reforms should be made along the following lines:

1. the derivative action be made simple and accessible to minority
shareholders. To that end,

(@ it would not be desirable to require preliminary hearings on the
plaintiff’s standing or to vest in the court discretion to approve the
commencement or maintenance of an action. Where a cause of action,
being a wrong done to a company by directors not capable of
ratification by the majority, is stated, the plaintiff should be allowed
to proceed to trial on the merits, and

(b) the right of the majority to “ratify” (approve or forgive) wrongs of
directors against the company should be clarified, rationalized and
reformed in the manner set out in chapter 7;

2. a plaintiff who seeks interim payments on account of the company’s
indemnity as to costs be required to prove that he has acted in good faith
and on reasonable grounds. When considering such applications, the court
may seek and consider the views of independent organs of the company as
to the desirability of the action;

3. the personal rights of shareholders not subject to deprivation by majority
rule be clarified, rationalized and reformed in the manner set out in
Chapter 7;

4. the securities regulator be given the power to bring derivative actions
against directors of a public company for breaches of duty asif it were a
shareholder, except that (a) the regulator shall exercise its power in the
public interest as well asin the interest of the company, and (b) it shall not
be entitled to indemnities as to costs from the company.

Recommendation 96: The Committee recommends that a statutory right of
derivative action asoutlined in this Report be provided.




