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was whether g reilway car was o “building” tvithin the meani
of that section, A oareful perusal of the count, however, n:al:f
that the real Queslion for delermination is whether a boffet {s
not s bullding within the 'aeaning of said section. 1 would there-
fore anewer the fips reserved question as follows: Count 1 of
the indiotment does nol disclose an offence in law and should
have heen quashed, °

In my opinion it was not neceasary that the bill af indlotnient
ahould have beon s signed befors presentraent by the Grand
dury and wauld therefore answer the second reserved queelion [n
the negative.

It follows that in my opinion the conviotion should ba quaahed.

Conviction quashed, ~

—
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Drcioxn: Jung 21, 1018.

Mozion for leave to appeal®,

0:'1 Juno. 20, 1916, laracl Shaefer wag found guilty of treason
by & jury, betare the Court of King's Bench (Crown gide).

o appeal, which was refused. (27 Que, K.B, 233). Sentence
being meanwhite defarred.

On May 18, 1818, be presented a motion in arreit of judg-

ment before Croes, J., preaiding on the Crown side of the King'a

fench, fram the refuegl of which leava to appeal Is 10w applied
or,

‘R.-‘Staﬂlcy Weir, R.C, and Perey C. Ryan, X.C, for
Pelitioner,

Walsh and Lufortune, for the Crown,
4Alsa xeported 23 Que. X.D. 35.
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Lavesons ( dissenling) +—Taraet Schaefer iz & J ew, who cane
to reaide in Canada gome twenly yearw ago or niore, In the flvst
Years of hie residencs herq, he became a Dritieh subjeat, being
naturalized under the Csnadisn atatutes. In’October, 1914, he-
had a family of munerous children brought up hore. Jia
prindipal business ofuce many years waa to gell transporlgton
tickets, hoth eteesehip and railway tickets. Heo was known as
&n induatrious snd very reapestable ofifsen, :

In Qotober, 1914, he xotd transportation Uckets from Canadn
to a port in Bulgaria. Bulgarla, at that time, wey not at war
with any other part of the British Empive. The number of
tickets s0ld I8 elleged to have heen ten. In addition, .he is
alleged 10 have provided theee ten people with dcouments te
further transpoitation to the boundary line between Roumsnia
and Austria Hungary. The ten ticketa wers not all zold on tha
same date, but at different dates, in Oclober, 1814, This was
done by Schaefer in the course of his ordinary business.

Sohaefer ta now acoused under an indistment for treazon,

Thess people, ar most of them, had come front Bukovina,
which couniry formed part of Roumania end pact of Avatrla.
Bloxt of theae Ppeople, if not all of them, spoke the Rowmsnisn.
language. .

Hchaefer wea not only oharged with aasieting the pubtie
enemy, but wsa ales charged with aasisling the ten pereoits to
leave Caneda by relling them steamehip ticketa to 8 country not. -
at war with Great Bfitain.

Ha is aleo charged with counselling these people to speak the
Roumanfan langusge. Another charge of furnishing these
Ppeople monles was not preseed, and wea virtually abandoned, no
attempt whatever being made (o eetabllsh that ellegation, The
pergonn fo whom Schaefer sold ticketsa having heen residont In
Canadé for & fow years, wers in the position of alien frlends,
and presumed to have pafd lecal alleginnce to our Severeign,
The fact Lhat thoy were not arreated shews that the anthoriliea
@id not regard them ss offenders.

The chatge of overt scts not having been related or con-
nected with any hostils Intention or action, the charge must frid.

It must not be forgutten that the indisiment esoribed tho pur.
pese of helping (he enemy to the ten persana named, hut not
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to Hohaefer at al), and doee not allege any conspivaay between

thosg len persopa and Schaefer, To asalat persona who ars not

Proved ta have assisted .the enemny in any way canuot auvely

b regarded ss an oftence.

Accordiug to aur Canadien atatulea, asslating any public
-oaemy by any means whatsoover must bs inade known by state-
ment of ovest aste. No ot whish can be deecribed as an oveirt
ael ia alleged in thiy indictment tn respeot of which o wrongful
inteution can be Impuied. Alien enemies 1nust not be confused
with resident alisns of enemy origln known sa alien fidends.
Bubjects of the ey ere not neceasarily enemiea of the King,
and fo assist them is hot to asaist the enenty. A alisn enamy.
aud an alien friend are thus to be gharply distingulshed from
each olher. .

In the presanL case the assiatance, if auch theye bs, whioh ia
not admitted, was givan tu alien friends ouly. An analysis of
the indietmont shewe that #t disclesea no offence, and js not
Eramed according to the stoilute. It was no offence to proceed
{o a port in Bulgsria or to counsel the use of the Rowmanian
language in October, 1914,

The indictinent and conviction cannnt stand, and ehould be
Set dnide, and the present niotion should he sllowed. ¥ thinl
il 18 ugeloss to add any others reason in support of ny. opinien.
The memorasdum (of authorities] of the defendant la very
complebe, aud the authorities cited al'g absalutely qd rsm.

Choss, J.:—A niotion i areat of Judginent wes made bafore
e ou thq Crown side, and waa supported by 8 beief argument,
in which the grounds faken and meinly celied upon befara this
court, on the motion for Jeave to appeal, were referred to, but
obly cureorily.

When e motion to have quealivne reserved is mads in the
Coust of Appeal, thore is an ohvioug ulility in having the trial
Jjudge present, but when it is sought Lo appeal from ‘his desislon
in the tria) court, it is in general advisable that he should not.
talkte part in the judgment in appeal, thaugh there ia notliing
¢ontiary to law in hia doing so.

Having rogard to what I have above pointed out, and to the
wide flald of argunient traversed at the heaving of the motion
in this conxt, 1 consider it ‘apportuns to rdd to what haa just
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been said in annauncing the Judgment of the majorily, the con.
sidevations which follow.

The proposilion whish the accused muat ektaldish in orde
ta have judgment arreated, ia that the jndictment, as it atauds,

-or as it conld have Yeen amended, doss not state any jadiotable

oience. (Cr. Code teo, 1007].

.Now, the indictment, plainly chavges tha ascased with fraving
connnitied treason; having regard to s. 852 of the Criminal Cade,
it is to bo gaid that, having made tligl charge, even if [t higd been
made in popular language and without any teshafsal averténts,
and having made it in '‘worda sufilent to_give the decised
notice of the offence with whigh he iy chaxged, ” the iudiotment
is not demurrable aa not eetting forth the commigion of an
indietable offsnce.

But counsel for thé accused say thet an indiotment for
(reason muat zlale overt acts; that evidanca is not 2o Yie admitted
o eny overt act not slated: g 847; that the avett acla met ot
muat be acts, the commizefon of which would amount to treason;
hut that the overl adts which are ve} out in the indietment hdre
in question are asts the doing~vf which need nol amiund to
treason at all.

Pursuing. their argument, they point aut that the persong
named in the reeital of ovort aats, though pecivna. of ¢tieny
nationality, are not to Lie taken na heing alleis puemies hut ws
alien friends, seeing that they were jn Canada at the oulhresk
of the war.

In the Arqt place, I caneider that the indictuient cannot be 50
read, hut, that, on the contrary, it charges the aconsed with
having formed & treasonabls design to asslet {he ensmy in the
war and, in furtherance of thet design (I need not repeat the
exact worde) wilh having done certain acts.

Great strers was )aid upon the argument that {nasmuch gs
the aliens named in the indictment were, as appears from the
indictinent itascH, persons then in Cayade, they were o ba
regarded as slien frieude. But it ghould be ohgeryod that a
pereon of enemy naliouality to be regarded as an alien friend
must bave bad a fixed abode in Lhe country al the oulbreak of
war. Inatead of kaving a place of abode, the persons in question
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are rather: ta be laken (o have Leen in group hurrylag out of

glznadtt 8L the outhreak of the war, The charge of treason snd

¢ mn.al of the overt acte therefors nifliciently atate that the
commission of an indictable offeice, whether esch recited overt

o) woulc! or would not be an aat of tresaon taken by iteelt.

xe uli:ll. alx: the fecond Place, 1 consider that conneel for the

i etror in their contention that overt acts muat be
4cts, the commizsion of which by themeeives wauld conslitute
trea?ou. "l‘hey'havo referced ua to three notable cases as s gort of

;pcelmen in which the overt acls were o worded as to leave mo

t,oubf. that they wers charged as being tteason in themeelves,

ut ihey cited no autherity in support of the general proposition,

To proparly appreciate what is to be understood by the ex:
Dreesion ““overt aots,” it would seem opportune {o redsi) certain
Principles of the erimins) law, -

In general the law takes no account of mere intent. No one
c&nt be convicted of a orime for having intended to murder or to
8leal, unlezs he have done an act. It iv not wo. lu' the ¢ase of
treason, In cantemplation of law, the intent s the treason,
‘M”:ta:o;:m::l lasy, and um?er the Act of 1351, there is ne such
i 1 atlempt ko commit treason. There are no ncoeasorles ;
t‘h are principals. And' it bag heen held that a bare conapirsey,

€ inere net of (o or more in agreding to effect a Lreagonable

object, although nething he done to carry it out, ia a sufficient

overl act: Mulchay v. I, (1868) L.R. 3 H.L. 306,

« But t.he' diffcully and danger of convioting persona of an
0flence consisting in mere intent led to the statutory requirement
;hat the persone charged should “*thereot be provably attainted

¥ people of their condition’’ made in the Aot of 1361 and

Yepeated in later Aqty,

An over% act wes deflued by Abbott, C.0., as “any aot mani.
te.stiug the intention and lending to the accomplishment of the
ctiminal objeat.”

. It is @aid in the work of Foater: ““Ovett scle are to bs con-
sidored naot merely os evidence, but as the meana mada wse of to
lc(ﬂ'ect’ull.o the purpase of the keart, and that, in compamsing the

ing’s death, the compassing is considered aa the ireason, and

tho ovorl neta as the m
chins made uge of 10 eMect -
Hon of the heawt,”? ata the imagina
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Counsel for thq accused are therefore in error in taking the
ground that the recitsl of the overt acts mist includo a state-
ment of the ingredicnts of the offence.

1 may add that the relevancy of theso obgervations to the
matter in hand ig nol affeoted by the faot that 8. 74 of the Cuode
enumeratea ten hinide af tresson, in only two of which the giat
of tho offence Is made to coneist in {he forming of an intentlon,
whoteas in each of the other cight the treszon Is an aat.

What I am concorned with, for the moment, s the queation
sehethor §f the averl acls set forth ara not acls which in Lhem-
eelves amownt to treagon, the indictment fs bed or not. In view
of what is pointed out above, ths answar is in the negative,

Quite epart from what ls shove set forth, it mey be added
that, inaamuch ae the Code declarcs that remsov is (amongst
other Lhings) “‘assleting auy publis enemy al war with Hia
Majesty in such war by any moang whatover,’”’ it catiiot be
awccessfully pretended thut ‘‘any meanas swhalsoover’ musl nican
meana, ‘tho recital of which would sct forth all the ingredienis
of tresson. 1t sppeara to mo that the uvert act might, as
auggesled al the hearing, consiet in gome guite colorlers act auch
ds sending food stuffe to Spain, ﬁﬁvidul, of courze, that it lie

charged as having been done in furtherance of the trcasonable
projeet.

As the question raized is purely one of construction of the
indiciment, the matter ecan be sppropriatoly decided on the
motion now bofore vs. That inotion should be dismiased.

Canroty, J.:—Thia csie comes before ua agsin in a new
forn. On December 4th, 1917, we refused an application for
permissfon (o sppeal from tho verdiot againsl Schaefer for
trergon. This application urged that the verdiet wes ehviously
agninat tho woight of evitlence, ) )

It wae proved, in this case, that Schaoler had =mold trans-
nortatlon tieketa to cectain Austro-Hungorian subjectn in order
% ollow then to yeturn {o their oren country dwring n time of
war.

The judgo who preaided at tho (riul left to {he jury tho catimn-
tion of the facls, while zaying to them that the evidauco ngainst
tho accused was not etiong. In epile of (ke opinian the
Jury found that the imputed facte conslituted an vet of lrenson,
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Wé are told that an intenticn of aiding ths enensy must b
Proved agaipat the aconeod, and that thia intention is Rrot tlearly
shewn from the eatablished faaty,

" Intention js deduged from sots, aud the whole qusstion being
subml‘md to the jury, it was within their-coinpetonce to dectde
whether the facts proved conalituted an aet of treanon,

When the matter came._befors uw the fivat tire, we declded
that it wag Tiot one of those cases wheva the Crown had a&duced
Rro svidence fi support of the tharge. It was a (ueation of facts

Under thess tiroumstancas we confirmed the verdiet, and in
tho folowiug term, the dudga who presided nt the trial wee about
fe promounse &mtonce when .A mation wee inade, . called, in
orim?nal lass, & motidn In arrest of judgment,

Schaefer now clajmu that the indfelrent does not contaiftamy
o.t the elaments .of tbe affence of tren'san, and Lhat he i:n the
right, 48 any stege of the nrocecdings, ap to the pronouncing of
the sentenae, lo-take abjsetlon 0.4 conviction.

fif. tha time of (he srgument I wee Jod (o belisve 1hat this
malion being of the natyre of an ingeription In law, o demurrer,
the @ofernce shopld have made it before filing ity plea, or, at any

Tate, ducing fhe (ria), but, on conw)ting the authbrities, I an
oon'vlhoed that, i€ 1t is trme, an the acoused alaima it to be, the
ludietment containg na offencs, objeotion cal), g4 auy stage of the
praceediugs, he tuken agginat the verdioz'ha{ng carrted out, [
would cite, on thie point, the caze uf The Hing v; Lynch [1300],
1 KB. 144, 19 LIK.B, 167, zes Avchbold, Crim. Pleadings,
23 ed, 122, )

The polnt:, therefors, is to ascertain if the .indictment, sg
drawa, includes the arime of (reason,

3. 74 of the Crimiyal Cade defines what fs understood by
treasop, and it is para. (§) of this section whish applies ta the
present oags, and reads as follows: *' Asalsting any pulrie anemy
al war with Hia Majesty in auab war:by any means whatsoever, **
This definitign is, a8 one can geo, very geaeral. Bul the acoused
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tells ua that it ghould be read in conpestion with . 847 of the
Crintival Cods, which requires the Indictment to state overt
gate. .1 nots’ that the French vergion of this seotion 847 differn
from the English veraion. - The Frenoh version saya i ‘' Bvery
indictment for tceason , . . shall state a coinmeneement of the
porformance of the overt acts’’; while the: English veraion reads:
"“Bvery indielnent for treason . . . shall state overt aots.'’
Whatayer thix divergence in the texts may be, I would kecp to
tho one nicat fayorable to the nocured, narely. the Englisl text.

“The indittment reada sa Zollows In the essential and pectinent
Parta on the point which we have fo decids :—

**Terazl Bchaefer, at the City of Montreal, . . . on the 11th,
J2th; 13th and 14¢h days of Octaber, 1914, . . . being at ull
guoh limes 2 subjeat of our Lord the King, not regurding- e
duty of his allegiance, 48 a fales Weaitor against our asid T.ord
the King, unlayfully and malieiously did comrmit treason, to
wit: by ausisting . . . subjecty of the Auatria-Hungeiian Mon-
archy . .. to Jeave . . . the Dominion of Canada and proceed to
Avustria-Hungsry, between which Monarshy and the Sovereign
thereof and our said Lord the King war was then and is yet
prosecuted aud esrcied on, us he, .the said Ierael Schaefer, then
amd thers well imew, for the purpase in auch way of aiding,
comforting and axsisting the eatd public enemy 80 al wav with
Tis Majeaty.’" .

And the indictment continues, alleging that Schaefer sold * -
tranapoitation tieketa fa (hego Auatrians for one of the porix of
Bulgaria, and gave them doowmenty vwhich permitied them to
reach the frontier hetween Roumnania and Austro-Hungavy ; that
he advised them (o speck the Roumanian language, and favored
an accomplishient of their purposs '‘by malicioualy, unlawfully
aud traitorously providing and sssisting . . . ench and all of them
with nroneys of the gaid Avatro-Hungsrian Monerachy, to be uged
in foctherance of their satd purpode,’!

As T have eaid, the queation is, whether this_ indistment
containg the elementa of treagon.

In short, the indictment says that Bchaefor took mesns to
gend Austrien subjects into Austro-Hungary, in order to sid -
(he énemy; that he eold them transportation tickets and procured
money for tham in order to oblain thelr trunaportation, ,
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It seoms to me that the charge {a aufloiently well-worded.

We are lold thae ji, 1816, .by the Dominion Aet, 5 Guorge
V.,.e. 12, .2, (Cr. Codte 5. 76 A) it waa dealared a special offcuce
1o inoite to loave Canada the subjest of a foreign Btate at war
with ITig Majealy.

The Act of 1815 does not appear to me (o beor upon this,
An smendment hsg beon ivzerted in the Criminal Code in ordec
10 alter the punishment formarly preseribed; for a senkinea of
death to punigh an offence such ga that of which. Schacler is
gecused would be exceseive, and the punishment wag reduced {u
two vears in the Peniténtiary. ‘Thia does not meag that the act
connnitted by Schsefer does not constitute tresson,

Au clabnrate argument hes besn made in order to shew ue
thal Lhe subjects of A foreign enemy State residing hore czn 'be
nlien frionds, This rgument, howover intereating it may b,
“ould have been still mor go it the question had been presented
.heforo this courl for the fizet time, We have had to eonsider
1 trree or four tines sleady, and we know the diffsrence which
exisly belween alien friends and alien enemles,

To sun up, we think thet the indietment ie suMoiently
woided, the motion ju atrest of judgment is refueed with costs.

Judgmsnl: ‘Pl Court baving hcard the said Isracl
Sehucter by hia couneel upon his motkn praying that he be
granted lcave to appen) againal the diamisanl by this court on its
Crown side of hig motion to have a question veserved, and that a
core e slated upon guch appeal, exainined the proceedings and
 particular the indietuient upon which the said Israel Schaefer
¥an convieted; .

"Having also heard what wax said by oounasel representing
the Attoruey-(enoral and deliberated ;

“IL is by thig Courl now hers, consideced that there fs no
CITov in the judgment of this courl on the Crown aide whereby
the maid motion was- dismiesed, and it is sceordingly sdjudged
that the wnid motion for leave ta appeal to this court on itm
8bpeal side, be and the sanie in dismissed.!’ (The Honourable
My, Justice favergne, disgenting).

Molion Refused,

YbL. xxxe.| REX V. ROLLINGS. 81
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Aprray Swms. -
DArozs LAMOTHR, 8.7, CROSS, UARROLL, PELLETIER ko
MARTIN, JJ,
REX v. ROLLINGS.

Trauo (§ IT—6)—2lanne oN NILITAAY StonEe—Cs. Cubr; aro, §304.

‘The dishonest application of n governement fnapectioa mark to mliiitary
alores belng manufaciured for ﬂm Qoveanment ko lndloate that they
had psesed the Qovernmoat fnepestors wherens ¢thay had not tn fact
been gnud, i an tadlclable offence under Cr. Code me. 416A, -
though the stores wore in no reaptet delesiice. -

Decipen: November 2, 1918

CaowN cAse regerved. -

The rcepondent was sequitted Gy the Court of Sessioms on
a charge of having put a atatatory mavk upon certain shells
fo indicato that the munit(ons bad been approved by compelent
offtzers for acceptance by His Majeaty's Government, when e« &
matter of fact, they had not been a0 approved,

James Crankshaw, for appollant,

Tucker and Cameron, for respandent.

Pavweres, J.:—The de(andan}_nolling- was arrested upon
the charge of having on different occasions belween the 1st of
January, 1918, and the 3let-of May in the sams year, committed
acts of dishancaty, fraud snd deception towards His Majeaty, or
toswards some of tho officers or gervents of His Msjeaty in con-
fieclion with the manwfecture of mililary etorcs, namcly, by
applying to cértéin shells, both manufastured and In courss of
manufreture, the broad arror mark Indicating that the enld
ghells had been accepied and approved hy Hig Mejeaty ‘s officers,

“whon, in facl, the shells in question had not baen accepled or

approved or recelved. This oliarge was congequently Lased upon
the Jeat part of s. 436A., Criminal Code, which reads, in full, s
Tollgwa — .

*'Bvery pereon is guilty of sn indictable offence and lishle to
Imprisonment for Lyo yoars, o to a fine not oxceading five
thotwand dollare, or to both imprizonment and Gne, who kuow-
ingly selle or causes to be eold or dellvered to Hiy Majesly or to
any officor or eervant of Hia Mojesty, any defective military,
militia or naval stores of any kind or Qeeoription, whether such
atores aro for Mis Majeaty in the right of hin Gayernment of

*Alto renvrted 28 Que. K.D. 75.



