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TABLING OF PAPERS

A ERE CEERAN ) 2 21 B3 QOB ERR :
The following papers were laid on the table pursuant to Rule 21(2) of the Rules
of Procedure:
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- YU 48/2003
(R FESE (ERERL ) ( LFF) BB ) ........ 49/2003
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(2003 5 4 Sk EmAHE ) 2003 4

(ESEHE) A% ) oo 50/2003
Subsidiary Legislation/Instruments L.N. No.

Security and Guarding Services Ordinance (Amendment
of Schedule 2) Notice 2003............cc.ceevenennn.n. 48/2003

Village Representative Election (Registration of Electors)
(Appeals) Regulation .................ccooeeinnnn.n. 49/2003

Telecommunications (Telecommunications Apparatus)
(Exemption from Licensing) Order (L.N. 4 of 2003)

(Commencement) Notice 2003...................... 50/2003
H At S
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Other Papers

No. 63 — Audited Statement of Accounts together with the Director
of Audit's Report and Trustee's Report on the
Administration of the Education Scholarships Fund for the
year ending 31 August 2002

No. 64 — Hong Kong Council for Academic Accreditation
Annual Report 2001-2002

No. 65 — Li Po Chun Charitable Trust Fund
Annual Report for the period from 1 September 2001 to
31 August 2002

No. 66 — Audited Financial Statements and Programme of Activities

of the Hong Kong Examinations and Assessment Authority
for the year ending 31 August 2002

Report of the Bills Committee on Dutiable Commodities (Amendment)
Bill 2002

Report of the Bills Committee on Inland Revenue (Amendment) (No. 2)
Bill 2001
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ORAL ANSWERS TO QUESTIONS
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Regulation of Listed Companies
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BREHBAFTENIHEPRMIN
Selection of Railway Corporation to Operate Sha Tin to Central Link

2. MR ABRAHAM SHEK: Madam President, in early 2001, the Kowloon-
Canton Railway Corporation (KCRC) and the MTR Corporation Limited
(MTRCL) were both invited to submit bidding proposals for the operation of the
new Sha Tin to Central Link (SCL). Subsequently, the new rail project was
awarded to the KCRC in June 2002. In this connection, will the Government
inform this Council:
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(@)

(b)

()

of the respective categorized expenditures incurred by the two
railway corporations in conducting the studies on the operation of
the new rail link and preparing the bidding proposals, as well as the
categorized expenditures incurred by the Government in preparing
the tender documents and assessing the proposals;

whether it has considered awarding the new rail project to either of
the two corporations based on factors such as the overall planning
of the railway networks in the territory and the two corporations'
respective experience in operating cross-harbour rail links, thereby
sparing the need for tendering and the costs so incurred; if so, of the
details; and

whether the study on the merger of the two corporations had already
commenced when they were invited to submit their bidding proposals;
if so, of the reasons for not waiting for the outcome of the study
before making a decision on the new railway project?

SECRETARY FOR THE ENVIRONMENT, TRANSPORT AND WORKS:
Madam President,

(a)

(b)

The Government used in-house resources to draw up the Project
Brief for the SCL and in assessing the technical aspects of the
proposals submitted by the KCRC and the MTRCL. A financial
consultant provided independent financial advice for assessing the
financial aspects of the two corporations' proposals.  The
consultancy cost was $8 million.

Similar to the assessment of other tenders from the private sector,
the costs incurred by the two corporations in developing their
proposals and preparing their tenders were not part of our
assessment. Therefore, we do not have information on such costs.
We believe that the two corporations should have operated on
prudent commercial principles in putting forward their proposals.

The Railway Development Strategy 2000 (RDS-2) published in May
2000 recommended the SCL to be subject to competitive bids
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because it would not be a natural extension of the existing KCR or
MTR rail system. The Executive Council decided to invite the two
corporations to submit competitive proposals in January 2001. The
RDS-2 indicated that the performances of the SCL, as operated by
the MTRCL and the KCRC, would be comparable taking into
account all relevant factors.

(c) At the time of inviting the two corporations to submit proposals for
the SCL, the Government had no plan to conduct a merger study.
We do not consider it appropriate to hold back its planning as the
SCL is needed regardless of whether the two corporations would
merge or not.

MR ABRAHAM SHEK: Madam President, in part (c) of the main reply, the
Government has advised that at the time of the invitation, it had no idea that the
merger between the two corporations would take place. But surely at the time
of award, it did have information and was planning for the merging of the two
corporations. My question is: Why should the Government spend the $8 million
in this economic climate, and has it assessed the impact on the MTRCL share
price after it has made a decision of awarding the project to the KCRC?

SECRETARY FOR THE ENVIRONMENT, TRANSPORT AND WORKS:
Madam President, the consultancy study which costed the Government $8
million was conducted prior to the award of the tender, so that was actually
before the time that the merger was actually ever contemplated.

TR OB MM TTHARS RESE ?

MR ABRAHAM SHEK: Madam President, the Secretary has not answered the
question whether the Government has assessed the impact on the MTRCL share
price after awarding the project to the KCRC.

EE - RE RESHEMMEIT?
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SECRETARY FOR THE ENVIRONMENT, TRANSPORT AND WORKS:
Madam President, the impact on the MTRCL shares is subject to many factors.
I think it is well understood that at the time of IPO (Initial Public Offerings),
there was competition in the operation of the rail link in the future. There has
never been any promise to the privatized company that it will have the sole right
to do anything, and I think this is well understood by the shareholders. In
regard to whether this would affect the share price or not, it is out of the
Government's control.
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REBEE_BRES
Resumption of Second Reading Debate on Bill

EREAGHAEKE (2001 FMHE (B ) (B 258 ) ROIERE ) O _FER

EVN
A °

2001 FEMH (BFT) (25 ) KRHAEER)
INLAND REVENUE (AMENDMENT) (NO. 2) BILL 2001

HESBENR 2000 FE MM B2 HEENENERE_FEEE
Resumption of debate on Second Reading which was moved on 21 November
2001

I ER LGS AR AN ERSEHRERRB AT RS AAY
BE -

FRFFE - EHELL RGEARLFERHNEXZZEGHNILY - RARAER
A ] B RS AR Y Bk -

Madam President, in my capacity as Chairman of the Bills Committee on
Inland Revenue (Amendment) (No. 2) Bill 2001, I would like to highlight some
of the major deliberations of the Bills Committee.

The Bill seeks to provide a legal basis for the use of password for
authentication and fulfilment of signature requirement for tax returns filed under
the Electronic Service Delivery (ESD) Scheme and the filing of tax returns by
telephone.

The Bills Committee has held five meetings with the Administration,
including one meeting to listen to views of professional bodies and the
information technology (IT) sector.

The Bills Committee has sought clarification from the Administration on
the scope of the new service proposed in the Bill. The Administration has
advised that the new service will apply to "Tax Return — Individuals" and
"Property Tax Return — Property jointly owned or co-owned by Individuals”,
and it is designed to cater for straightforward returns which do not require the
attachment of supporting documents.
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The Administration has estimated that about 94% of the Tax Return for
Individuals and Property Tax returns can be allowed for filing through the ESD
Scheme. As for the telefiling system, while about 800 000 taxpayers will meet
the criteria for telefiling, the Administration envisages that taxpayers will need
time to get used to the new service and the initial take-up rate may not be too
high.

A member has requested the Administration to explain why those
provisions to be made by the Commissioner of Inland Revenue under the new
section 51AA(5) and (6) are specified as not subsidiary legislation. The
Administration has explained that these provisions are related to routine
operational matters such as the eligibility criteria for using the new service, the
form and manner for furnishing electronic returns, and other technical
requirements. In line with the practice in other tax jurisdictions, the
Administration has proposed that the Commissioner can deal with these matters.

The Bills Committee has expressed concern about the interface of the Bill
with the Electronic Transactions Ordinance (ETO), which was enacted on
5 January 2000 to provide legal recognition for electronic records and digital
signatures, and to establish a voluntary recognition scheme for certification
authorities in promoting and facilitating the development of e-business in Hong
Kong.

The deputations that have given views to the Bills Committee have pointed
out that the ETO recognizes digital signature as the only proven technology
(among known electronic signatures) which satisfies the requirements of
authentication, confidentiality, integrity and non-repudiation. They consider
that, as a matter of principle, before the ETO is revised to include the use of
password, government services should not try to bypass the ETO and apply
another technological option like the password.

The Administration has explained that the ETO aims to remove
impediments to the development of e-commerce and e-government in Hong
Kong by providing a clear legal framework for the conduct of secure electronic
transactions. It is not the Government's policy intention to put all legislative
provisions concerning electronic transactions in the ETO, as such an approach
may not be possible or practical.  The ETO has therefore allowed for specific
needs and situations to be dealt with in a self-contained manner in other
ordinances. The Bill, which is to provide a legal framework for the use of
password in filing tax returns, is one of the examples.
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The Bills Committee has noted that the Administration conducted a public
consultation exercise on a review of the ETO in 2001. Having considered the
comments received during the public consultation exercise, the Administration
has concluded that it will not make general and sweeping amendments to the
ETO on the use of password for satisfying a signature requirement. The
Administration holds the view that where the use of password is appropriate, the
Administration will deal with it by specific legislation and will address the
security concerns as appropriate.

Professional bodies and the IT sector which have given views to the Bills
Committee have, however, expressed much concern about the security and the
risks involved in the use of password as a signing device for filing tax returns
electronically. They are of the view that the proposed use of password for
filing tax returns under the ESD Scheme and the telefiling system cannot satisfy
the signature requirements in the same way as digital signature, particularly
when a taxpayer has to shoulder the legal consequences of filing any incorrect
return which is criminal responsibility. A deputation has also pointed out the
main risk of using password for filing tax returns is that a taxpayer will forget his
password as it is used only once a year. In such circumstances, a taxpayer will
write down his password and this will pose security risk.

As this is the first legislative proposal in Hong Kong providing a legal
basis for the use of password for the purposes of authentication and fulfilment of
signature requirement in electronic transactions, the Bills Committee has made
reference to the experience of other tax jurisdictions which have also accepted
the use of passwords to sign tax returns for filing electronically. The
Administration has advised that it has not come to its attention that there is any
major security problem associated with the use of password in filing tax returns
electronically in other tax jurisdictions, apart from an incident in the United
Kingdom. According to the Administration, Hong Kong's system is of a
different design from that of the United Kingdom.

The Bills Committee is of the view that the system design and the security
issues are outside the scope of the Bill, and it is the Administration's
responsibility to address the security concerns and put in place adequate
safeguards in the proposed systems.

Nonetheless, to address the concerns about the safekeeping of passwords
and the difference in the level of security between using a password and a digital
signature for filing tax returns, the Administration has undertaken to draw
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taxpayers' attention to these issues in the publicity leaflets to be sent to all
taxpayers, and also in the "Instruction Note" and "pop-up screens" for tax return
filed under the ESD Scheme.

As regards the concern about non-repudiation in filing tax returns using a
password, the Bills Committee has asked about the Administration's plan to
achieve non-repudiation, and how "reasonable excuse" can be used as a defence
for filing inaccurate tax returns. The Administration has provided more
information in this respect. It has assured members that the benefit of doubt
will be given to taxpayers having regard to all relevant factors in each case. For
illustration purpose, the Inland Revenue Department (IRD) will provide in its
homepage some examples which it would accept as reasonable excuse.

To provide greater convenience to taxpayers in filing tax returns using the
new service, members have suggested some improvements to the proposed
systems. The Administration has undertaken that the IRD will continually
review and improve the functionalities and compatibility features of the tax
return filing systems including support for other operating systems. The IRD
will also consider providing new functions in the tax return filing systems in
April 2004 to enhance convenience to taxpayers.

Madam President, the Administration has taken on board -certain
suggestions of the Bills Committee and the deputations, and agreed to take
necessary measures to address the concerns raised. The Administration will
also move Committee stage amendments to the Bill. These include an
amendment to remove the reference to "any other signing device" from clause 2
and clause 8 of the Bill. In this connection, the Hong Kong Society of
Accountants and some other deputations have pointed out that the reference to
"any other device" in the Bill will create uncertainty as to what other signing
device will be accepted under the Inland Revenue Ordinance in future.

Some other amendments are proposed by the deputations and the Bills
Committee to achieve greater clarity and consistency of the terms used in the Bill.
These include replacing "adopting" in the proposed section 2(5) by "affixing of a
digital signature to a return" and "inclusion of a password with a return"; and
replacing "for the purposes of this Ordinance" by "for the purposes of this
section" in the proposed new section STAA(7).

Madam President, with these remarks, and subject to the amendments to
be moved at the Committee stage, the Bills Committee supports the resumption
of Second Reading debate on the Bill.
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Mr SIN Chung-kai rose to claim a division.
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THE PRESIDENT announced that there were 48 Members present, 46 were in
favour of the motion and one against it. Since the question was agreed by a
majority of the Members present, she therefore declared that the motion was
carried.
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k" — 2003%F 2 A 26 H
LEGISLATIVE COUNCIL — 26 February 2003 111

HREZEGTEERE
Committee Stage

EREIR 2RLEIFAER AgHERBEEREZET -

2001 MK (BFT) (25 ) KRHAEER)

INLAND REVENUE (AMENDMENT) (NO. 2) BILL 2001

EERGIE RBAEMSCRBFEREER DU HEIKGH A 2001 £/ 5
(a7 ) (%25 ) wPIE=E) -

ME:FE3E2TREIZE 4K

EREIH O RAEMNEERR  BRUFBET -

(ZB#F)

EREEIR  KHNERT -

(REZEHT)

\]]]]H

EREIR  RALMEEGEREZELUEFBE K - R EAH K= ES 8

[

ME:E 128K

MRREBREBRER TR AL RBHEBEMFEDAORT  BEXAE

BN B XS E AR -

HMEEERIE=RSE (KT DL "MWREFEREBERRBE” BBHE
W "EBRRBE



k" — 2003%F 2R 26 H
112 LEGISLATIVE COUNCIL — 26 February 2003

HAFVEFAE ETEET WERT £ "HEEBREMT ZATmA TER
B AR B B E ZEHE A IR A R T o DUGE B R A ath 3 B T 5 L2
B R M -

PROIE 2 20) By IR SR SRR SR A "M H P % E" &
R TR & H®ROMEERME]ERN - GIA04E RS % F GETEBLVN - 7 H
fit % B P 20 AT DLz 2 (/] 5 A B &2 2K P - W I DLE B @itk - 78
DAL G i 2 5T ik B -

il

NS

SR EAMEZEL AT RPN RE  WMARSERRE B E
o ER ST E R EAMP A EET AR R BSCT fF CER
M7 —FERE "B BN mR R N R TR AW
RKNT - FELLEEREREZFL A -

HAT KL 51AA(2) (o) B SCA Ky "that is arranged" 5 P f "that are
arranged" - DL 5 B fife 3% B 5% ok SC P 8 O 19 /2 SR #2 3% 19 "particulars” ( &k} )
i 7k "an electronic record” ( & T #C#% ) » T SCARIMEAEET -

WM T L EEBEMAAERE > IBESE S51AAG) (D) FEESIARANR
"person or return" R DLE E  FF# 50 - B "persons or returns” - [fij 57 SC A HI
mAEE] -

HT R S 51AA(6) (b) e HY BRSO AL A5 $R B A "R H P =0y 2 &7
ARERTEG HRBEBREMEEN - O 204 B % B KOE T &L
B HA % F P AT L2 2 [F FsAHE R L2 2k PR - TR EZFERKRE - &
AR BTG - % 8 F & & B RZ el o] e 7 2K A AV A 58 - M A
EEREENIER  EFGEXTHE "EEHMPANESE" L -

Bt F RSO TS S E SR FEBR R .
BN EFE BB RS E B T A
FAE.. .. BRENT  BNESEWEEEYL -

LR E & BYE.OHT R SCE S TAACT) 6 Fr i B9 B R R S0 rh - R AR B B
HEY” B ERHEBEEAGBRERZ » WMERESE S1AADBRPEY 5 A6
FMHEK™ BBk "RARRNHD

i g L 2t e



ikE — 2003%F 28 26H

LEGISLATIVE COUNCIL — 26 February 2003 113
B EIEFE N Z

£ & CREHE 1D
F 2 (RKHE )

E 8 (RKHE )

EREEIR AW EASCCRONFREER  WREB REBER R B #®
FIEIER » FLUEME - BEMNHERR  BRNFERF -

i

(%&£

2T )

/

EREER  KHWERT -

(REZE#RT)

EREXIR - RALAEEEBGERZELEFHER - WE AKX ERSHE

5\@ o

WME : CEBLEE 12 &8 k-

EREXR  RAEMHERR  BRFERT -

(ZEHRTF)

EREXIR  KNHNERT -

(REZE#RT)



k" — 2003%F 2 A 26 H
114 LEGISLATIVE COUNCIL — 26 February 2003

EEEXIR KA LREEGERZ BB FHER - WEMREIEGE

REGIE 2WEEGRERER LY -

2EETETRMEIE RILIEY -
Council then resumed.
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DAO HENG BANK LIMITED (MERGER) BILL
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Bill read the First time and ordered to be set down for Second Reading pursuant

to Rule 53(3) of the Rules of Procedure.
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(EFRTARAB (&6 ) KRHAEE)
DAO HENG BANK LIMITED (MERGER) BILL

DR DAVID LI: Madam President, I move the Second Reading of the Dao Heng
Bank Limited (Merger) Bill.

The Bill will effect the merger of three Hong Kong banks, namely, DBS
Kwong On Bank Limited, Overseas Trust Bank Limited and Dao Heng Bank
Limited.

The provisions of the Bill are similar to the five recent bank merger
ordinances passed by the Legislative Council in the years 2001 and 2002. Only
minor changes have been made to reflect recent changes in legal and regulatory
requirements and the specific circumstances of this merger. None of the banks
involved in the merger are currently listed on the Stock Exchange of Hong Kong
Limited.

All three banks are members of the DBS Group, which is headed by the
Development Bank of Singapore Limited. The three Hong Kong banking
subsidiaries of the DBS Group will be combined into a single bank, facilitating
economies of scale. This will allow the single bank to offer an improved level
of service to its clientele.

Furthermore, the Singapore-based parent hopes to expand its business in
China through the newly merged Hong Kong subsidiary. This is likely to
increase the bank's scope of business and create new employment opportunities
in Hong Kong.

The purpose of the Bill is to transfer the undertakings of the transferring
banks, namely DBS Kwong On Bank Limited and Overseas Trust Bank Limited,
to Dao Heng Bank Limited. In conjunction with the merger under the Bill, the
transferring banks will seek the revocation of their banking licences by the Hong
Kong Monetary Authority (HKMA), pursuant to the Banking Ordinance. The
approval of the HKMA will be sought for the merger to proceed.

Following the merger, the names of DBS Kwong On Bank Limited and
Overseas Trust Bank Limited will be changed to "DBS Kwong On Limited (i /il

Wkl 2 A R4 A" and "DBS Overseas Limited (il 4% 5 f€ ¥ 41 6 (R &
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&))" respectively. The decision regarding these names was taken after the Bill
was gazetted, and a Committee stage amendment will be moved at the
appropriate stage to introduce the new names.

Through this Bill, all assets and liabilities of DBS Kwong On Bank
Limited and Overseas Trust Bank Limited that are governed by Hong Kong law
will be properly transferred to Dao Heng Bank Limited. This procedure offers
the greatest certainty and convenience, both for the banks concerned and for their
clients. Certain property is excluded from the vesting of undertakings only for
the purpose of complying with the Companies Ordinance, and no discretion is
given to Dao Heng Bank or the transferring banks to exclude any property or
liabilities.

As a private Bill, the Bill does not in any way limit the power of the
Government or that of the regulators. Section 19 of the Bill provides that
nothing in the Bill shall affect the rights of the Central Authorities or the
Government. Section 17 of the Bill also provides that nothing in the Bill shall
exempt DBS Kwong On Bank Limited, Overseas Trust Bank Limited and Dao
Heng Bank Limited, or any of their subsidiaries, from the provisions of any
enactment regulating the carrying on of the business of any of them.

I should also like to emphasize that the Government and the HKMA, as
well as other relevant regulators, have been consulted regarding the proposed
merger and the Bill.

In conclusion, I believe that the Bill is a further contribution to the
development of the banking industry in Hong Kong. The Bill will help to
promote competitiveness and overall stability in the banking sector by
consolidating three banks within the same group into a stronger, regulated bank.
Accordingly, Madam President, I recommend the Bill to the Legislative Council.

Thank you.
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MR ABRAHAM SHEK: Madam Deputy, as a caring and civilized society, it is
our responsibility to help those disadvantaged and vulnerable. This moral
principle is so deeply embedded into our culture, and reinforced through many of
our Confucian upbringing, that we feel obliged to provide a safety net to the less
fortunate in our community. This noble notion, however, has been challenged
recently by our Government.
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From this April onwards, public hospitals will start charging patients for a
number of service items. Two months after that, the social security allowance
will be slashed by 11.1%.

We have been assured that these cost-cutting and streamlining exercises
would not in any way affect the elderly, the vulnerable or the disabled. But I
have grave doubts about these assurances. For one thing, these groups are not
exempt from the social security scheme's latest downward adjustment, so any cut
will directly reduce their means of existence — I did not use the word "living",
but the word "existence" instead.

Furthermore, elderly services have been placed high on the agenda of the
Government's cost-cutting programmes. Seniors will have to pay more for a
place in an elderly home and they will have to wait longer for admission into
elderly activity centres. The elderly are more than affected — in fact, they are
being targeted — in a wave of cutbacks in welfare spendings.

The Government's assumption behind these cuts is that the welfare
sector's rapid growth over the last decade has resulted in inefficiencies and
problems like abuses and overlap of services. What this assumption ignores
though is how successfully the sector has expanded its range of services and
enhanced its service quality, benefitting those in need. While I acknowledge
that there is a ring of truth in the Government's argument, I also firmly believe
that across-the-board cutbacks are not an ideal approach to the problem of
resource wastage. We must stop targeting at the elderly and other
disadvantaged groups in our community, who otherwise have little or no other
sources of help and assistance.

Yet, as the Government contends, there is, of course, still room for
efficiency enhancement in other areas. In the light of our aggravating fiscal
deficit, it is not realistic to keep increasing welfare spending without taking into
account the Government's financial situation. Maintaining our current level of
welfare spending is not likely to be sustainable. But not looking after our needy
is worse than a crime that we should not have in Hong Kong.

For one, the Comprehensive Social Security Allowance (CSSA) Scheme
needs to change. The system right now lacks a fair and transparent adjustment
mechanism that can work well under either an inflationary or deflationary
environment. And this lack of a mutually acceptable formula has caused grave
mistrust between the Government and CSSA recipients. Whenever the
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Government plans a downward — or even upward — adjustment based on its
calculations, non-governmental organizations and recipients counter with their
own evidence from their own formula. Often, it is like comparing apples to
oranges since the two parties are not even using the same points of reference.
Inevitably, the disagreements become entrenched. There is a need now to
clearly define "poverty" and what the basic minimum needs are for a person to
support himself or herself. Without such criteria, adjustment exercises in the
future will just continue to trigger off disputes and further undermine social
harmony.

The CSSA mechanism to encourage able-bodied recipients to return to
work has to be improved as well. To increase the incentives for work, there
should be more flexible provisions for income waivers. And employment
counseling services need to be strengthened as well.

Madam Deputy, welfare benefit reduction has always been a controversial
subject. The fact that the current broad cutbacks in social security allowance
has caused so much alarm and disturbance signals a fundamental attitude change
in the Government. Prior cost-cutting measures focused mainly on service
providers, through the introduction of new funding schemes and tendering some
services out by contracts and so on. Many workers in the welfare sector were
affected by the Government's tactics and morale has been undermined
substantially. But on the whole, service recipients were not directly affected,
and their livelihood not threatened. But now with these measures, their very
existence has been threatened.

It is truly a sad change to our society. In dealing with its fiscal problems,
I just hope that the Government will not be overcome by desperation and forget
its obligation and duties to the truly needy.

The Secretary and the Director have been accused of being heartless and
their work is not being appreciated. But I can say that they both have been
working with a heart of gold. I urge them to continue doing the good work that
they have been doing. They should fight with the Financial Secretary for more
funding, and should continue with the good work that they have been doing. It
is only right that they do this, because they are the Hong Kong poorests' last
defence. If the Secretary and the Director forsake them, there will be nobody to
help them.

With these words, I support the motion.
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MISS MARGARET NG: Madam President, the Government's proposals on the
legislation of Article 23 of the Basic Law (Article 23) concern the most serious
crimes against the state and affect fundamental rights. They were deeply
controversial. Not even the Government can deny that the widest public
consultation was essential. This, of course, should include a fair and proper
report on the opinions expressed. The public did its part by extensive and
intensive response. The Government failed to do its part. The only report on
consultation is the Compendium of Submissions (the Compendium). This is a
travesty. It is unfair to those who have taken the Government's call seriously
and come forward with their comments and opinions. Many have taken a great
deal of trouble to comment in detail and in depth, and with professional
thoroughness.

The Government has completely failed to report to the public on the breath
and depth of the view expressed through all kinds of channels. All it has come
up with by way of a report on the consultation is this "Compendium" of
submissions received.

The Compendium is itself questionable, even as a Compendium of
submissions received. To begin with, instead of being inclusive, the Security
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Bureau took an extremely narrow and exclusive view of what qualifies as a
submission. It has to be sent directly to the Security Bureau by the writer of the
submission in one of the three ways specified in the consultation document.
Under this approach, the 240 submissions from deputations to the joint Panel of
this Council and forwarded to the Secretary for Security at the same time for her
response were excluded, even though she or her deputy was present in the
meetings in which the presentations were made. This is only one example of
the absurdities.

The compilation was unprofessional. Experts whom the Article 23
Concern Group have consulted were amazed that the task was not entrusted to a
separate and independent body. It is particularly important to do so because the
issue was controversial and involves fundamental rights of the individual, and
particularly because the Government has taken a partisan stance in promoting
legislation. There is, therefore, a clear perception of conflict of interest were
the Security Bureau to do the compilation of results of consultation itself. The
public is bound to suspect that the Bureau will choose an approach calculated to
favour legislation.

The Compendium has confirmed the public's suspicion. The
categorization of the submissions into "support", "oppose" and "unclear" was
meaningless, because "support" 1is defined as meaning "support the
implementation of Article 23 by legislation", and "oppose" defined as meaning
the opposite.  The categorization does not show whether people support the
proposals of the Government, or just support the principle of legislation, whether
they support legislation now and with enthusiasm, or legislation only in the
distant future and with reluctance. Since Article 23 starts with the words: "The
Hong Kong Special Administrative Region shall enact", the categorization
chosen can only be deliberately biased in order to extract the most apparently
favourable result.

The categorization is unfair. The public has not been told that the
Government is just interested in numbers supporting or opposing legislation.
Had they known, they would have without doubt expressed themselves
differently. Indeed, if this were what the Government wanted to know, it should
have conducted a proper opinion poll through an independent agency.
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Many people have expressed their indignation about being wrongly
categorized. There are many well-known examples, and I need not repeat them
here. The point I make is that the explanations given for the mistakes reveal
that the sorting had been done in a hurry, by people hunting for particular code
words rather than trying to understand the true position of the writer. It is
unfair to treat the public like this.

It is not just to put the record straight that the Government must engage an
independent professional agency now and do the exercise all over again, this time
properly. The more immediate purpose is practical. Due process requires the
Government to draft legislation only after having taken public opinions into
account. Transparency and accountability must be satisfied. The
Compendium does not even give any account of how well supported or strongly
opposed are the major proposals, especially on the most controversial ones such
as proscription, unlawful disclosure and extension of police power. These have
been made part of the Blue Bill gazetted on 14 February. It is incumbent on the
Government to explain what the public opinions on these matters were before
any bill was drafted for the purpose of being introduced into this Council.

The Compendium chose to announce the number of submissions which
supported the publication of a White Bill. It prefaces this by saying that only a
small percentage of the submissions mentioned this matter at all — as if the vast
majority of the public was unconcerned. But the public was far from
unconcerned. The demand for a White Bill was a consensus among almost all
sectors and an overwhelming call from the community. The Compendium is so
misleading and so clearly inexcusably so, that it is impossible not to describe it as
a distortion, indeed, a subversion of public opinions.

Madam President, the Blue Bill was published in the teeth of opposition.
Its contents and language show that it is far from good enough, and little wonder,
given the rushed job that it is. But new and controversial materials were
introduced for the first time in the Bill. This is an issue of fundamental
importance on which there has been no consultation.

The Compendium was shoddy, partly because of the Government's
imperative to rush. The drafting of the Bill was rushed. Now this Council is
being pressed to rush the Bill through enactment. This cannot be right. It is
not right even for an ordinary piece of legislation, let alone the most important



k" — 2003%F 2R 26 H
LEGISLATIVE COUNCIL — 26 February 2003 157

piece of legislation for the Hong Kong Special Administrative Region since
reunification. This Council must not endorse this, disregardful of due process.
The Bill must be sent back to the drawing board. Thank you, Madam
President.
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MR HOWARD YOUNG: Madam President, I move that the Honouable SIN
Chung-kai's motion be amended, as set out on the Agenda.
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Mr Howard YOUNG rose to claim a division.
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A EREERELEE ¢
Geographical Constituencies and Election Committee:
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THE PRESIDENT announced that among the Members returned by functional
constituencies, 29 were present, 11 were in favour of the amendment and 18
against it; while among the Members returned by geographical constituencies
through direct elections and by the Election Committee, 29 were present, three
were in favour of the amendment and 25 against it.  Since the question was not
agreed by a majority of each of the two groups of Members present, she
therefore declared that the amendment was negatived.
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Dr YEUNG Sum rose to claim a division.
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Geographical Constituencies and Election Committee:
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THE PRESIDENT announced that among the Members returned by functional
constituencies, 29 were present, five were in favour of the amendment and 24
against it; while among the Members returned by geographical constituencies
through direct elections and by the Election Committee, 29 were present, 16
were in favour of the amendment and 12 against it.  Since the question was not
agreed by a majority of each of the two groups of Members present, she
therefore declared that the amendment was negatived.
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Mr James TO rose to claim a division.
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THE PRESIDENT announced that among the Members returned by functional
constituencies, 29 were present, five were in favour of the motion and 24 against
it; while among the Members returned by geographical constituencies through
direct elections and by the Election Committee, 29 were present, 17 were in
favour of the motion and 11 against it. Since the question was not agreed by a
majority of each of the two groups of Members present, she therefore declared
that the motion was negatived.
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NEXT MEETING
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Adjourned accordingly at eight minutes to Midnight.
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Annex |
DUTIABLE COMMODITIES (AMENDMENT) BILL 2002

COMMITTEE STAGE

Amendments to be moved by the Secretary for
Financial Services and the Treasury

Clause Amendment Proposed
1 By deleting subclause (2) and substituting -

"(2) Subject to subsection (3), this Ordinance shall
come into operation on 1 April 2003.

(3) Sections 10, 11 and 12 shall come into
operation on 1 October 2003.".

3 In the proposed section 8A -

(a) 1in subsections (3) and (4), by adding "deputed by him
in that behalf" after "officer";

(b) by adding -

"(4A) The Commissioner or the officer
mentioned in subsection (1) or (3), as the case
may be, shall give reasons in writing to the
applicant or licensee, as the case may be, for
refusing an application to grant or renew a
licence in respect of any premises, or for
revoking a licence granted in respect of any
premises, under section 7.".

6 By deleting paragraph (b).
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Clause Amendment Proposed
20 (@) In the proposed regulation 98A(1) -

(1 in paragraph (a), by deleting "he issues" and
substituting "is issued";

(1)  in paragraph (b) -
(A) Dby deleting "he";

(B) in subparagraph (i), by deleting "prepares” and
substituting "is prepared";

(C) in subparagraph (i), by deleting "receives"
and substituting "is received".

(b) In the proposed regulation 98A(2), in the definition of
"relevant document”, by deleting everything after "that"
and substituting -

"

(a) 1is issued, prepared or received (as the
case may be) in the course of the
business of the warehouse; and

(b) relates to -

(1)  the movement of goods into and
out of the warehouse, including
delivery orders, goods receipt
notes, invoices, credit notes,
invoices, credit notes, debit notes,
bills of lading or air waybills and
air consignment notes; or
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Clause Amendment Proposed

(i1) payments made and received in
the course of the business of the
warehouse, including ledgers,
statements of accounts, profit and
loss accounts, balance sheets and
auditor's reports.".

(c) By deleting the proposed regulation 98A(3).



k" — 2003%F 2R 26 H

@ EFE@@KF - ME T AL "

202 LEGISLATIVE COUNCIL — 26 February 2003
B 44 11
2001 R (BRT )( 2B 298 ) BRBIEZ )
EREZEEBERE
H Bt A% =5 5 e B A T Je) R ) e Y {8 T 22
X BEEIEx
1(2) £ “B" Z®mMA “WREBHR"
2(a)(ii) TR “BITHE” MERF £ “|WRE" ZaimA “siE
18 A 1R 9 G ZEL 9 A8 B AT AT S R SR T
2(b) TEREBNE 2O RF - MEE “ZWME" ZERFTHEF M
KoL —
B H By —
(@ HEHEE (HETEHFEELLZE
ENERANEEE ) R ZER
5 B
by ETEBEEAZERER-" 7
8 FEREGRIYEE S1AA R R —

)  AEFH G)O)FH - il “person or return” iy £X LA

“persons or returns”

© A£G - M EOEMm AL —



k" — 2003%F 2 A 26 H
LEGISLATIVE COUNCIL — 26 February 2003 203

R IR

“(b) AR LS % G QAR B R R R A2
Y g fe 2% - BIORE S 1T 8 05 AL RS EE AR RN
fRIEZ IR TN 5 K™

@  EFE@OFKF - WE T



k" — 2003%F 2 A 26 H
204 LEGISLATIVE COUNCIL — 26 February 2003

Annex |1
INLAND REVENUE (AMENDMENT) (NO. 2) BILL 2001

COMMITTEE STAGE

Amendments to be moved by the Secretary for
Financial Services and the Treasury

Clause Amendment Proposed
1(2) By adding "Financial Services and" before "the Treasury".
2(a)(i1) In the proposed definition of "password", by adding "in relation

to a return required to be furnished under this Ordinance" after
"Commissioner" where it last appears.

2(b) In the proposed section 2(5), by deleting everything after
"includes a reference" and substituting -

HtO _

(a) the affixing of a digital signature
(supported by a recognized certificate
and generated within a period during
which the certificate is valid) to; or

(b) the inclusion of a password with, the
return for the purpose of authenticating

or approving it.".".

8 In the proposed section STAA -

(a) 1in subsection (2)(c), by deleting "is" and substituting
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Clause Amendment Proposed

(b) in subsection (5)(b), by deleting "person or return"
and substituting "persons or returns";

(c) in subsection (6), by deleting paragraph (b) and
substituting -

"(b) how a digital signature is to be affixed
to, or a password is to be included with,
a return furnished under this section;
and";

(d) in subsection (7), by deleting "Ordinance" and
substituting "section".



