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Report of the Independent Police Complaints Council 2002

DR ERIC LI: Madam President, on behalf of the Independent Police
Complaints Council (IPCC), may I present the Report of the IPCC 2002.

The IPCC is an independent body whose members are appointed by the
Chief Executive. Its main duty is to monitor and review the investigation
conducted by the Complaints Against Police Office (CAPO) of the Hong Kong
Police Force into complaints against the police to ensure impartiality and
thoroughness. When examining the investigation reports, the IPCC can ask the
CAPO to clarify areas of doubt or request the CAPO to reinvestigate a complaint
if it is not satisfied with the investigation result. Where necessary, the IPCC
may also interview witnesses including the complainants, complainees and
professionals such as forensic pathologists, for further information or expert
advice. A case will not be finalized until the IPCC has endorsed the CAPO's
investigation results.

In 2002, the IPCC reviewed and endorsed a total of 3 607 complaint cases
involving 6 213 allegations, an increase of 67 cases and 110 allegations when
compared with the corresponding figures of 3 540 and 6 103 in 2001.
Allegations of "Assault", "Misconduct/Improper Manner/Offensive Language"
and "Neglect of Duty" constituted 81.5% of the complaints, representing a
decrease of 0.1% when compared with the figure of 81.6% recorded for 2001.
Of the 6 213 allegations endorsed, 97 were classified as "Substantiated", 149
were "Substantiated Other Than Reported"”, 19 were "Not Fully Substantiated",
986 were "Unsubstantiated", 354 were "False", 397 were "No Fault", 16 were
"Curtailed", 1 827 were "Withdrawn", 699 were "Not Pursuable", and the
remaining 1 669 allegations, which were of a very minor nature, such as
impoliteness, were resolved by "Informal Resolution", that is, mediation by a
senior police officer who is at least at the Chief Inspector of Police rank in the
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complainee's division. The substantiation rate in relation to the 2 002 fully
investigated allegations in 2002 was 13.2%.

In 2002, the IPCC raised 704 queries on the CAPO's investigation reports,
asking for clarifications on ambiguous points or questioning the results of
investigations. Subsequently, the results of investigation of 84 allegations were
changed. Arising from the investigation results endorsed by the IPCC in 2002,
criminal proceedings, disciplinary and other forms of internal actions were taken
against 299 police officers. The IPCC also suggested improvements to police
procedures where appropriate.

To provide a higher level of service, the IPCC has promulgated a set of
performance pledges in terms of standard response time in handling public
inquiries and monitoring complaints against the police. The performance of the
[PCC in meeting its pledges in 2002 was satisfactory. 99% of normal cases
were endorsed within the pledged period of three months. In addition, 99.6%
of complicated cases and 100% of appeal cases were endorsed within the pledged
period of six months. With experience gained from operation in past years, the
[PCC will strive to maintain a high level of performance in future.

Although the TPCC plays no part in the actual investigation, IPCC
members and Lay Observers, through the IPCC Observers Scheme, can observe
the conducting of investigations and interviews by the CAPO on a scheduled or
surprise basis. In 2002, 260 observations were arranged under the IPCC
Observers Scheme. After each observation, the Observers report to the IPCC
as to whether the CAPO has conducted the investigation in a thorough and
impartial manner. Their feedback has been useful for the IPCC in monitoring
the complaint cases.

During 2002, the IPCC organized a series of programmes to publicize its
functions and image. A Video Production Competition was organized in which
students of local universities and tertiary institutions were invited to participate.
The IPCC aimed at enhancing, through the competition, the younger
generation's understanding of the IPCC's work. In addition, the IPCC also
produced jointly with the Radio Television Hong Kong a corporate video on the
IPCC's work. Through the video, the IPCC aimed at further promoting public
awareness and understanding of the operation of the police complaints system in
Hong Kong and the functions of the IPCC.
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Madam President, to sum up, 2002 was a busy and successful year for the
IPCC. Details of the activities of the IPCC and some complaint cases of
interest are given in the Report of the IPCC 2002. We shall continue to keep up
with the high standard of thoroughness and impartiality in our monitoring and
review of investigations into public complaints against the police. We
understand that the Administration will introduce the Independent Police
Complaints Council Bill to the Legislative Council to make the IPCC a statutory
body, and we hope that this can further enhance the monitoring function of the
I[PCC and public confidence in the police complaints system.

Thank you.
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Independent Commission Against Corruption Complaints Committee
Annual Report 2002

MR TOMMY CHEUNG: Madam President, as a member of the Independent
Commission Against Corruption Complaints Committee (the Committee), I
hereby table the Independent Commission Against Corruption Complaints
Committee Annual Report 2002 to this Council on behalf of the Committee.

This is the eighth annual report published by the Committee. The Report
explains in detail the functions and mode of operation of the Committee, and
summarizes the work handled by the Committee in the past year. In 2002, the
Committee held three meetings during the year to discuss all papers and
investigation reports and formed an independent view on the investigation
findings concerning the complaints. An important and positive effect of this
complaints handling mechanism is that through examination of issues brought up
in complaints, both the Independent Commission Against Corruption (ICAC) and
the Committee are able to carefully scrutinize the ICAC's internal procedures,
guidelines and practices to see whether these need to be updated, clarified or
formalized, with a view to making improvements.
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Through publishing the annual report, the Committee hopes to report to
the public on a regular basis the work done by the Committee and to enhance
public understanding on the ICAC's complaints handling mechanism. Should
Members have any comments regarding the annual report, they are welcome to
forward them to the Secretary of the Committee. I so submit.

Thank you, Madam President.
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2002 Annual Report by the Commissioner of the Independent Commission
Against Corruption
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Report of the Panel on Administration of Justice and Legal Services
2002/2003

MISS MARGARET NG: Madam President, in my capacity as the Chairman of
the Panel on Administration of Justice and Legal Services, I shall highlight the
major work of the Panel in the 2002-03 Legislative Session. Members are
invited to refer to the Panel's Report submitted to this Council for details.

The Government's Consultation Document on "Proposals to implement
Article 23 of the Basic Law" was by far the most controversial issue considered
by the Panel. Between September 2002 and January 2003, this Panel and the
Panel on Security held 12 joint meetings on it, seven of which were for the
purpose of receiving public views. A total of 271 organizations/individuals had
made submissions to the two Panels, 114 of them had given oral representations.
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Some members and deputations had urged the Administration to issue a
White Bill setting out the details of legislative provisions for public consultation,
before introducing a Blue Bill. Some other members and deputations expressed
their support for the enactment of legislation to implement Article 23 of the Basic
Law (Article 23) and considered that there was no need to issue a White Bill.

The two Panels held a joint meeting in February 2003 to discuss the
Compendium of Submissions (the Compendium) issued by the Administration
after the three-month public consultation exercise. Some members were
dissatisfied that the Administration had merely classified the views received into
three categories according to whether they supported the implementation of
Article 23 by legislation. They also pointed out that some organizations had
complained that their submissions were either not included in the Compendium
or wrongly classified. @ The Administration had subsequently issued an
addendum and a CD-ROM on the updated Compendium.

The two Panels also held a joint meeting in February 2003 to receive a
briefing by the Administration on the National Security (Legislative Provisions)
Bill to implement Article 23. The Administration had made a number of
changes to its original proposals, not all members found the changes adequate.
Some members remained strongly opposed to the introduction of the Bill.

The Panel was briefed on the cost saving proposals to be implemented by
the Judiciary in 2003-04. The Panel noted that further savings would be
required in the years 2004 to 2007. Some members expressed the concern
about the impact of the cost saving measures on the quality of justice. They
considered that the Judiciary, being independent from the executive authority,
should not be bound by the Government's target to reduce operating expenditure.
The Panel passed a motion to urge the Judiciary not to introduce, for the purpose
of implementing the Administration's austerity programme, any cost saving
measures which would adversely affect the quality of judicial services.

The Panel was informed of the Judiciary's proposal to engage a legal
publisher to translate and publish three Case Books on Criminal Law, Land Law
and Employment Law respectively. The Case Books contained Chinese
translation of excerpts from commonly cited judgements in English of courts in
Hong Kong and courts in other common law jurisdictions. Some members had
expressed the concern about the standard of the translated judgements and the
legal status of the translated court judgements.
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The Judiciary advised that the authentic and the only authentic version of a
judgement was the one in the language in which the judgement was delivered, be
it English or Chinese. The translated version of a judgement has no legal status
as a judgement. Where the whole judgement was translated, in-house
translators of the Court Language Section of the Judiciary was responsible for
the work, and there was no immediate plan to change the arrangement.

Some members of the Panel requested the Judiciary to consider
implementing a formal mechanism for handling complaints against the conduct
of judges. The Judiciary considered the present mechanism a formal and
effective system, and achieved a right balance between proper handling of
complaints against judges and respect for judicial independence. In response to
the Panel's request for measures to enhance the transparency of the complaint
handling procedure, the Judiciary had published a leaflet on "Complaints against
a judge's conduct" on 21 May 2003 for public information.

Arising from the arrest by the police of a witness giving evidence in civil
trial in the High Court on 11 March 2003, the police gave an account of the
incident to the Panel. Some members considered that the arrest action
amounted to a contempt of court and obstruction of the due process of
administration of justice. The Panel requested the police and the Judiciary to
promulgate guidelines governing arrests made within a court building, or the
arrest of persons participating in legal proceedings. @ The police had
subsequently prepared the "Police Guidelines on Arrest of Wanted Persons in
Court Buildings". The Judiciary had also advised that it would prepare its
internal guidelines.

The Panel discussed the issue of payment of compensation to persons who
had served terms of imprisonment as a result of a criminal conviction, which was
quashed on appeal or found to have been secured wrongfully. The Panel was
advised that there were two compensation schemes, one was administrative and
ex gratia in nature, and the other was the statutory compensation scheme under
Article 11(5) of the Hong Kong Bill of Rights Ordinance. In response to the
request of the Panel to promote public awareness of the two compensation
schemes, the Administration had proposed that information on the two schemes
be included in the website of the Department of Justice, and provided to the two
legal professional bodies and law schools. In addition, the prosecuting counsel
would be instructed, in cases where issues of miscarriage of justice arose, to
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inform as appropriate the Court, the defendant or his legal representative of the
possibility of making a claim under either of the compensation schemes.

The Panel held two meetings with the Panel on Manpower to discuss the
operation of the Labour Tribunal. The Panels received views from major
labour organizations and employers' associations. The Panels requested the
Administration to implement short-term measures to improve the operation of the
Labour Tribunal and to conduct an overall review on the practice and procedures
of the Labour Tribunal. I am glad to report that the Judiciary had advised the
Panels last week that the Chief Justice has decided to appoint an internal
Working Party to conduct a review. The outcome of the review would be
reported to the Panels in early 2004.

In the last Legislative Session, the Panel formed a working group to
examine issues relating to the provision of legal aid services. After considering
the views received from interested organizations, the Panel identified a list of
issues for review by the Administration.

At the last Panel meeting on 23 June 2003, the Administration briefed
members on its findings on the annual review of financial eligibility limits of
legal aid applicants to take account of inflation, and the biennial review to take
account also of changes in litigation costs. The Administration proposed that
the financial eligibility limits for the Ordinary Legal Aid Scheme and the
Supplementary Legal Aid Scheme be revised from $169,700 to $163,080, and
from $471,600 to $453,200 respectively. As there was no conclusive evidence
to show that significant changes in litigation costs had taken place in the past
years, the current downward adjustment of the financial limits was proposed
solely on the basis of consumer price changes.

At the next Panel meeting in July, members will continue discussion with
the Administration on the outcome of the five-yearly review of the criteria used
to assess the financial eligibility of legal aid applicants. The Administration
will also give an overall response to the issues identified by the Panel for review
by the Administration.

Madam President, these are my short remarks on the Report.
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MISS CHOY SO-YUK: Madam President, as Chairman of the Panel on
Environmental Affairs, I wish to report on the work of the Panel during the
2002-03 Legislative Session. The Panel continued to monitor the various
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measures to improve the quality of water and air in Hong Kong, and to tackle the
problems in relation to noise pollution, landfills and sustainable development.

Sewage treatment remained high on the agenda of the Panel. Members
continued to monitor the progress of the three trials on the feasibility of compact
sewage treatment technologies under the Harbour Area Treatment Scheme and
visited the Stonecutters Island Sewage Treatment Works. Given the high cost
of Biological Aerated Filter technology and the non-satisfactory performance of
Submerged Aerated Filter plus de-nitrification technology, members considered
that efforts should be made to explore other suitable alternative technologies.
The propriety of centralizing treatment at the Stonecutters Island Sewage
Treatment Works should also be reviewed. There was also unanimous view
among members that tertiary treatment should be applied in new sewage facilities.
The Panel also examined the feasibility of effluent reuse.

On water quality, members studied matters in relation to the protection of
reservoirs and improvements works for Shing Mun River.

On air quality, the Panel was gravely disappointed with the
Administration's decision to shelve the introduction of liquefied petroleum gas
(LPG) light vans and light goods vehicles into Hong Kong on grounds of
inadequate filling supporting infrastructure. This decision constituted a policy
change and was contrary to the Chief Executive's pledge in his earlier policy
address to improve air quality through the introduction of more
environmentally-friendly vehicles. Members were skeptical that this change in
policy was probably attributed to the mounting budget deficit as duty was
imposed on diesel but not on LPG.

As regards traffic noise impact of existing roads, there were divergent
views on the mitigating measures. Despite that noise barriers were commonly
used as a means to mitigate traffic noise, members generally did not agree that it
was the best solution. Nevertheless, members supported the five guiding
principles proposed by the Administration for erecting noise barriers. Some
members urged that other engineering and non-engineering measures, such as
traffic management schemes, should be mapped out. Notwithstanding the
concern about the impact on the transport trade if traffic restrictions were to be
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implemented on major roads and flyovers, there was support for the ban given
the severe impact of traffic noise on the neighbouring community, and on the
understanding that vehicles could be diverted to at-grade road.

On waste management, the Panel continued to monitor the progress of
measures to tackle the problem of construction and demolition (C&D) waste and
municipal waste. Members considered that the Administration should set up
sorting facilities adjacent to existing landfills to facilitate separation of inert
materials from mixed C&D waste. Efforts should also be made to encourage
the private sector to actively take part in the sorting and separation of C&D
materials to avoid dumping in the landfills. To enhance separation and
recovery of municipal waste, members held the view that apart from waste
separation bins, refuse storage chambers and chutes should be provided in
residential blocks. Efforts should also be made to promote public awareness on
waste prevention and reduction. As regards the phased implementation of the
Landfill Charging Scheme to target only C&D waste in the first phase, members
agreed that it would not be appropriate to introduce the Scheme for the time
being when the community had yet to recover from the impact of Severe Acute
Respiratory Syndrome.

The Panel welcomed the establishment of the long-awaited Council for
Sustainable Development. Members considered that the Council for
Sustainable Development should also assume a co-ordinating role in resolving
conflicting interests of different government departments, and to perform policy
audit to ensure that sustainable development objectives were met. The Panel
also commented on the establishment of the Sustainable Development Fund and
the guidelines for funding applications to include activities such as research.

For details of other aspects of work of the Panel, Members may wish to
refer to the report. Madam President, I would like to express my sincere
gratitude to Panel members and the Secretariat for their unfailing support over
the past year. Thank you.
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WRITTEN ANSWERS TO QUESTIONS

BRARESEXEMEX
Government Spending on Announcements in the Public Interest

7. MR TIMOTHY FOK: Madam President, will the Government inform
this Council of the amount of government spending per annum on announcements
in the public interest over the past five years, broken down by the advertising
media including newspapers, magazines, radio, television, Internet and so on?
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SECRETARY FOR HOME AFFAIRS: Madam President, my reply to the
Honourable Timothy FOK's question is as follows:

Depending on the themes and target recipients of the message, bureaux
and departments launch their publicity programmes through different media in
the form of announcements in the public interest. Generally speaking,
announcements made by bureaux and departments via television or radio are
eligible for free air time provision as specified in the Broadcasting Ordinance
(Cap. 562). Except for major publicity campaigns co-ordinated by the
Information Services Department in the past, charges for announcements are
paid by relevant bureaux and departments. Such expenses are usually charged
to the specific project votes, the "Publicity", or even "Other Professional
Charges" or "Miscellaneous" votes, and so on.

This question asks for data on expenses on specific publicity items in the
last five years. These data are not readily retrievable from a single expenditure
item of the government account. Extensive checking of individual project files
involving substantial manpower and time is required. Despite this, with the
assistance of various bureaux and departments, we manage to obtain data from
72 bureaux and departments. These are now listed at the Appendix.

Appendix
Expenditure on Placing Announcements in the
Public Interest in the Following Media
Media
Year Newspapers Magazines Radio Television Internet

($)'000 ($)'000 ($)'000 ($)'000 ($)'000

1998-99 1,087 78 300 51 68
1999-2000 1,500 527 200 896 151
2000-01 2,150 225 727 309 296
2001-02 2,222 29 102 641 620
2002-03 1,706 122 1,207 2,397 1,158

Remarks: The above data only reflect the placement expenses incurred by 72
bureaux/departments, and do not include publicity expenses incurred by
bureaux/departments for individual performance/activity/exhibition, tendering
activity, recruitment and so on.
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Plagiarism Committed by Academic Staff of Tertiary Institutions

16. MS EMILY LAU: Madam President, regarding plagiarism committed by
the academic staff of University Grants Committee (UGC)-funded institutions,
will the executive authorities inform this Council whether they know:

(@)

(b)

()

(d)

(€)

the mechanisms adopted by such institutions for handling complaints
about plagiarism;

the number of such complaints received by each institution in the
past three years;

the average length of time taken for investigating such complaints;
the number of complaints found to be substantiated in the past three
years, the names of those academics found to have committed

plagiarism, as well as the actions taken against them; and

the measures that the institutions have taken to curb plagiarism?
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SECRETARY FOR EDUCATION AND MANPOWER: Madam President,

(a)

(b)

(©

(d)

(e)

All the eight UGC-funded institutions have established mechanisms,
procedures and guidelines for handling complaints about plagiarism.
Although there are variations in the details, in general, the
institutions will set up inquiry panels for investigation and
disciplinary committees for conducting hearings to determine the
appropriate disciplinary actions.

In the past three academic years from 1999-2000 to 2001-02, the
eight UGC-funded institutions had altogether recorded six
complaints about plagiarism by academic staff. The detailed
breakdown by institution is at Annex 1.

On average, about 2.25 months were spent on the investigation of
each complaint.

Among the six cases, five of them were substantiated. The
concerned institutions have taken appropriate actions against the
academic staff, details of which are summarized at Annex II. The
institutions consider it inappropriate to release the names of the
academic staff concerned.

As reflected in the above statistics, the situation about plagiarism
has not been serious in the UGC sector. Nevertheless, the
institutions consider plagiarism a serious misconduct. They have
published guidelines or handbooks on their policy in respect of
plagiarism. Codes of practice and policies on academic integrity
are promulgated among all members of the academic staff. For
transparency, the disciplinary procedures are also made known to all
members of staff.
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Annex |

Number of complaints about plagiarism by academic staff
received by the UGC-funded institutions
Academic Year
Institution 1999-2000 2000-01 2001-02 Total
CityU 0 2 0 2
HKBU 0 0 0 0
LU 0 0 0 0
CUHK 0 1 0 1
HKIEd 0 0 0 0
PolyU 1 0 1 2
HKUST 0 0 0 0
HKU 1 0 0 1
6

Note:
CityU  : City University of Hong Kong
HKBU : Hong Kong Baptist University
LU : Lingnan University
CUHK : The Chinese University of Hong Kong
HKIEd : The Hong Kong Institute of Education
PolyU : The Hong Kong Polytechnic University
HKUST : The Hong Kong University of Science and Technology
HKU : The University of Hong Kong

Annex II

Actions taken against the concerned academics
Institution  Academic Year Actions Taken

CityU 2000-01 Case 1: A verbal warning was given to the staff

member and recorded in his personal
file.
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Institution Academic Year Actions Taken

Case 2 : A serious warning letter was issued to the
staff member and he was banned from
external teaching for at least one year.
He was also requested to substantially
reduce his student supervision load at
Master and Doctorate levels until he
demonstrated that he could provide good
quality supervision to students. A
Strategic Research Grant was terminated
and the award of a Strategic Research
Grant was withdrawn. He was also
barred from submitting any internal grant
applications until the end of September 2004.

CUHK 2000-01 The staff member was reprimanded in writing and
temporarily suspended from service. Salary was
reduced when he resumed duty.

PolyU 1999-2000 The management responsibilities of the staff
member were removed.

HKU 1999-2000  The staff member was formally reprimanded.

FEAREB/BILAFET
Crimes Committed by lllegal Entrants

17. BIOTERE © L7 - BHK - AF S AP BELHH T —HBE 25 NFH
FE1E B R A 7E T F T PETE » L H fie & 7 A HL1E PR = Bl I% BE 1E K 7 T2 19 15
o B A E AR

(—) BESE FFEHEZLZIFIAZERLHEIE ( AZEL ) L
ST TETT T #EH -+ IL 7 TETT RIS H 57 BT DUR G ] TE S &
AT i B R IEK R

(Z) BB A5 1T 5 PE I & KB 7



IikE — 2003F 7TH2H
84 LEGISLATIVE COUNCIL — 2 July 2003

REBBR : TH LEHNAFE SR 15 HEEEWH T 23 2k E#8ENIE
BABE > UimE 2 KEE K 39 # 18 oM AREAE ] BHE
e XATE AR A AR

(—) fERE 34 - FMIE C ARG ) DL FE 1T Mo Wi 1y IR 5 A B8 A

M EEWIETHEAT
JE 5 2000 4 2001 4 2002 4

T# 102 115 116
15 7% 140 128 114
Ji& A BB R AR 85 75 69
5 TH S R 63 66 55
H Al 271 255 203
a5t 661 639 557

77 1 7 4 BH 6K 7 8 9 R A IR 0L 7T 3% B A A e 198 H B
BT BE3ERPRECRE(BERR Bl BARBREBT)

me IR E AEZH A8 T

2000 4 2001 F 2002 £
N KBTIER
[ &G DEIREN 52 23 23
HE N

RIFEE AT EFUFRIT SR R AAT

2000 4 2001 4E 2002 4E
ir 9 18 2% 949, 884 IT 1,411,192 7T 1,785, 960 7T

(Z) fTBIFEZARBEBILEENEEIGHGE - 205 M6 E2 & - £
WE L E . BRI R EOE R AL BRS¢

— EHESEM A INEE T RUES

— HEEEEEKETE EMN

—  finaE B A HE R R T A MR R B e U R S SR =B TE R



IikE — 2003F 7TH2H
LEGISLATIVE COUNCIL — 2 July 2003 85

NSRRI EH kN EHGHE - LEREFOMEER S - 1
17 E H &7 66 ol & 5 K

IR #GE 7 RE - G 5 B il R B P ST B S 1T Eh AT B IR R A
B E

PR 2 5 8 A~ Wi 1) 7B el B B2 A o BT B S B e VAR Dl ¥ - L E A PT IE
KBIZAE - R4 RN BRI R RS B v CH R AR - 220K A BE U R
WATE B sas& b - DIBS (bR E B E L -

7 PR IR R AR AR WA IEE AR E B EH 2000
Y8476 A » KIE FEEZE 2002 F£89 5362 N - E{EEFE 10 F£K
FIHTE » W EIEE AR EBFIREME TR > 2002 FR2FEHA
241 % B JEE A E BB 0 0 EL 2000 AE R4 338 A -

HITEABRRHET ER
Implementation of Strategy on IT in Education

18. WEEHRER @ £/ - B - 73 7T HIFILE - BFH 5 FEFIF G HETT &
HRAEGRE  HEKSZHE - LI - B A& AT -

(—)

WAL S IF  BEREGHRARKS D ERAETEZRM - LUK 7 ZF
T E R E W

I 1] R MG KK S R E A TH R R

HEHETTZRIGHFE &/ N ELEHRIG T - HH a5 & 7F

V==
& 7

HEMBRRE K

(—)

B 1997 £ EAM— RV INm 2R EHERBIE R HE EfH
- R M E R T ENRI BB E - 1998 F£H B 2 2003
FeAHM aHEE20.8E T TEARBEZSKH MM (12.05
Bt ) c RMEZENRERTRE (4.38 (Bx ) ~ #EREEI (3.72
Bt ) ~ HEWARHEE (3,000 BT ) % - LI BEEHREES



86

IikE — 2003F 7TH2H
LEGISLATIVE COUNCIL — 2 July 2003

(=)

(=)

H 1998 £ £ 5 » HBHER 15 @R TXEERENNEHT - &
mIEMtEMRETEEEAEN "BHBRT HE kR "HEEAT
b A8 uhE

HEMRER( “BHEE” )R 1998 FFERM “HEFILE — =
MEMBREE WLFRE W IHBEREAPEHT
WITE E - W B AT R R AT BB B RSB RER - 5 F4K
RN A IE EH ENEF] 58 R - SIS — R e 2001 B Z 5t
HWAREET "EMMRAFEAEERE R T o WREUR
15 & AR 0 ORI B M R 0 B2 A A Bk R RE N #5R F B R BE AL R
HBE DA B BGES - Bl E G RHR A KSR B 2 TT - By
2R Rl T HE 1T B8 # R 5 20 A A A & AR R B TR AR R R R
P R 5 BB R ERIEZE T A DT BB R SR
WM 2 - (R A B R BB - b b TERBEE T MG Ay
2 EH B R A 3l B R R Ry AN A 2 O B B R A 2 — 0 P
12 4 KB B X B E 200 B H K - £ 2 JF B R R B2 E T AR
M HAZEREBORHME LNEEVYaEEHRE . "ERANE
27 DN EBERERENBMRREESZESZE  CHEEE - KX
JOF R 2 o Al A G L AT B A R R B R R SE R G (E . 5
ERAEMBEAE -

EHETEMB R EFER > BUFES T HERER - B E
e (L il B R R e I =09k~ MR R L FiRsI &
M A R B HTIE LR A o BR AN - FOHT R i S 1R R A £ AT 2
adg KO EE  WRTEFELRAEELEEREE  NRERHE
AR (R E BB A - 7E 2002-03 B4 » FAL /B F A 18 AT &
AL BER B A FEE DL X ESBEERVERAB ST
HE - NABAEERBRENR - #EMEE — 25 R ER
EHBEMER  FEREAERMESH HEHNEMB R HE -
H 1999 F 1 ABALE - i /mE 8 o KR (5 e & B2 g (8
PR e 2 PR Ik %5 - BB 2003 42 9 HBd4G » S 2R S B S fh -
BT % PE s = 18 I 5 -



IikE — 2003F 7TH2H
LEGISLATIVE COUNCIL — 2 July 2003 87

HIEFERBOAFEWEITH
Arrest of Armed Persons
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Performance of Property Services Companies Engaged in Management of
Public Housing Estates
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MS AUDREY EU: Madam President, as Chairman of the Bills Committee on
Companies (Amendment) Bill 2002 (the Bills Committee), I wish to report on the
work of the Bills Committee.

The Companies (Amendment) Bill 2002 (the Bill) seeks to implement 17
recommendations of the Standing Committee on Company Law Reform in
relation to the enhancement of shareholders' rights, updating directorship
requirements, simplifying registration requirements, and modernizing the
Companies Ordinance (the Ordinance).

The Bills Committee welcomes the proposal to reduce the threshold for
circulating requisitionists' proposals to shareholders. ~Members, however,
consider that it will run contrary to the legislative intent of enhancing
shareholders' participation if the expenses arising from circulation of
requisitionists' proposals are too high. At members' request, the Secretary for
Financial Services and the Treasury agrees to give an undertaking during his
reply at this debate that the Administration will examine the issue of cost
implications for requisitionists, including the feasibility of introducing provisions
such as a forfeitable deposit requirement to defray costs.

In updating directorship requirements, the Bill proposes to define "shadow
director" more clearly in the Ordinance. "Shadow director" is to be defined as
a person in accordance with whose directions or instructions the directors or a
majority of directors of a company are accustomed to act. The Bills Committee
has examined the policy intent of the definition of "shadow director" and the
impact of the proposal. In this respect, the Administration has clarified the
rationale behind the concept of "shadow director" and the impact on de facto
directors of family-owned companies, foreign investors, trustee companies,
trustees and nominee directors of offshore companies registered in Hong Kong as
well as receivers or managers appointed by secured creditors to manage a
company's property for repayment of debts.

In the course of our study, we have noticed that under the Ordinance, a
company is required to file with the Registrar of Companies particulars of its
directors, including shadow directors. Given that shadow directors do not wish
to be known, question has been raised on the practicality of such a filing
requirement. In this connection, the Administration was prepared to remove
the requirement. The Bills Committee, however, is concerned that in the
absence of any filing requirement, it will be difficult, if not possible, for auditors
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to include in their reports loans to shadow directors whom they have no
knowledge of. In the light of members' request, the Administration agrees to
shelve the proposal to remove the filing requirement. In addition, the
Administration will move a Committee stage amendment requiring any shadow
director of a company and any person who has at any time during the preceding
five years been a shadow director of the company to give notice in writing to the
company of particulars of relevant transactions as may be necessary for inclusion
in the accounts of loans to directors.

Regarding the scope of "loans", the Bills Committee notes that section
157H of the Ordinance prohibits, with limited exceptions, a company from
making loans to or providing security for loans to directors. The Bill proposes
to extend the existing regime to cover quasi-loans and credit transactions.
There is concern that the proposal may complicate the disclosure requirement.
Given that a company may, in the normal course of business, have carried out
numerous transactions which fall within the expanded scope, the requirement for
disclosure of all particulars of every such transaction can be unduly onerous and
in practice overload financial statements with details which would not be useful
to most users. Taking into account members' views, the Administration agrees
to move a Committee stage amendment to the effect that items of similar nature
can be disclosed in aggregate, and that details of such transactions should be
entered and maintained in a register of the company for inspection by its
members for a period of 10 years.

The Bills Committee notes that in proposing the extension of "loan" to
cover quasi-loans and credit transactions, reference has been made to the United
Kingdom Companies Act 1985. Members, however, note that the Bill as
drafted will extend the prohibition to directors of private companies which are
excluded from the United Kingdom Companies Act 1985. The Administration
agrees that the proposed extension should not apply to a private company except
when it is a member of a group of companies, one of which is a listed company.
A Committee stage amendment will be moved to that effect.

On credit transaction, the Bill proposes to define it as a transaction
between a company and its director under which the company, inter alia, sells
goods or land to the director under a conditional sale agreement. According to
the Administration, "conditional sale agreement” refers to an agreement for sales
for goods or land under which the purchase price or part of it is payable by
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instalments, and the property in the goods or land is to remain in the seller until
such conditions as to the payment of instalments or otherwise as may be specified
in the agreement are fulfilled.

Much of the deliberation is on whether the term "conditional sale
agreement" includes the usual agreement for sale and purchase of land.
According to the Administration, "conditional sale agreement” is not meant to
cover the usual agreement for sale and purchase of property currently used in
Hong Kong. The Government says that there is no provision in the agreements
for sale and purchase on uncompleted properties under the Lands Department's
Consent Scheme for the purchaser to be given possession of the property prior to
payment of the balance of the purchase price, and there does not appear to be a
common practice for a purchaser of property in the secondary property market to
be given possession of the property prior to payment of the balance of the
purchase price.

Members, however, remain of the view that the definition of "conditional
sale agreement" as drafted is likely to cover the usual agreement of sale and
purchase of land currently used and cannot reflect the policy intent. In this
connection, the Bills Committee has consulted the Hong Kong Bar Association,
the Law Society of Hong Kong, the Real Estate Developers Association of Hong
Kong and the Estate Agents Authority which also share members' concern.
After repeated requests, the Administration eventually agrees to move a
Committee stage amendment to redefine the definition of "conditional sale
agreement".

On civil consequences of transactions contravening section 157H, the Bills
Committee notes that a guarantee entered into or security provided by a company
in breach of section 157H shall be unenforceable against the company.
However, the interest in any property which has been passed by the company to
any person by way of security provided in connection with any transaction or
arrangement will not be affected. Members are gravely concerned about the
confusion that the security given in a transaction in contravention of section
157H is valid but not enforceable. It is not clear as to how a chargee (such as a
bank) can exercise its property rights under the security document in relation to a
security provided by a company in breach of section 157H if the director fails to
repay the loan. The situation will be further aggravated if the notice of
contravention only comes after the property or the relevant mortgage is sold to a
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bona fide purchaser for value. It is questionable how the interests of the
innocent third party can be protected. Despite the Administration's explanation
that the question of unenforceability has never arisen in the past, members
consider that the issue warrants further consideration. In order not to delay the
passage of the Bill and in the light of members' repeated requests, the Secretary
for Financial Services and the Treasury agrees to give an undertaking in his reply
at this debate that the policy and drafting of the provisions on civil consequences
of transactions contravening section 157H will be looked into by the
Administration and referred to the Standing Committee on Company Law
Reform, taking into account members' views and the equivalent provisions in the
United Kingdom Companies Act 1985.

On formation of a company by one person, the Bills Committee supports
in principle the proposal but is concerned about the predicament which the
company or any officer of the company may face upon the death of the sole
member and director. While acknowledging the Administration's explanation
that there are existing provisions dealing with registration of transmission of
shares to directors, members consider that such process may take a long time,
particularly for a one-member company that has no director as a result of the
death of the sole member and director. In response to members' request, the
Administration agrees to move a Committee stage amendment to the effect that
for a one-member company where the member is its sole director, the company
may nominate a reserve director who shall be deemed to be a director of the
company for all purposes upon the death of the sole member and director until
such time as a person is formally appointed as a director of the company.

On the definition of "manager", the Bill proposes that the term will cover
persons occupying a position under the immediate authority of the board of
directors. Members, however, point out that the scope is too wide and may
catch those who are not managers but receive direct instructions from directors
as in the case of one-member company. In the light of members' concern, the
Administration agrees to amend the term to cover those who exercise managerial
functions under the immediate authority of the board of directors.

On reduction of share capital by a redesignation of the par value to a lower
amount, members express concern that the Bill as drafted may permit the
reduction of the capital of a company for any purpose, including the elimination
of losses, without the sanction of the Court. The Administration agrees to move
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Committee stage amendments to make it clear that the Court's confirmation can
only be dispensed with if the sole purpose of the reduction is to redesignate the
nominal value of the shares of the company to a lower amount provided that,
inter alia, all issued shares are fully paid-up and the amount of the net assets of
the company is not less than its paid-up share capital.

The Bills Committee has also examined other aspects of the Bill in relation
to removal of directors by ordinary resolution, repealing the right to resort to
Court to amend objects clause in memorandum of association, making directors
vicariously liable for acts and omissions of their alternates, allowing companies
to indemnify officers and auditors, replacing the filing requirements of statutory
declarations or affidavits processed by the Companies Registry with written
statements and so on.

Madam President, as the Bill will bring improvement to the rights of
shareholders and duties of directors, the Bills Committee supports the Second
Reading of the Bill.
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SECRETARY FOR FINANCIAL SERVICES AND THE TREASURY:
Madam Deputy, I would like to thank Members for their speeches on the
Companies (Amendment) Bill 2002 (the Bill).

The Bill seeks to implement the recommendations put forward by the
Standing Committee on Company Law Reform (SCCLR) relating to
shareholders' rights, requirements regarding directorship and technical matters.
The opportunity is also taken to simplify the filing requirements, to improve the
charge registration procedures, and to make technical amendments to certain
winding-up provisions under the Companies Ordinance (the Ordinance).
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(EBWEERGR)

Some of the changes in the Bill are related to the electronic filing, storage
and processing of records at the Companies Registry (the Registry), which is
expected to be completed by the end of 2004. Phase I of the Registry's
Integrated Companies Registry Information System is expected to be completed
by the end of 2003, upon which the Registry's customers may conduct online
searches on the current company data and the digitized images of all registered
documents kept by the Registry.

I would like to express my sincere gratitude to the Honourable Audrey EU,
Chairman of the Bills Committee, and members of the Bills Committee for their
hard work, their meticulous scrutiny of the Bill as well as their valuable
comments on how some of the provisions in the Bill could be refined. The
efforts and time they have devoted to the deliberations at the 26 Bills Committee
meetings are deeply appreciated. I would also like to thank all those who have
written to the Bills Committee on the Bill. Their constructive comments have
contributed to the deliberations of the Bills Committee.

I will propose amendments to a number of provisions in the Bill at its
Committee stage. All the proposed amendments have been considered and
discussed by the Bills Committee. I would like to give a brief account of the
major amendments and address a number of major issues over which the Bills
Committee has deliberated.

The Bills Committee has devoted a considerable amount of effort to
considering the legislative amendments to the existing prohibition on financial
assistance to directors by companies. These amendments proposed in the Bill
are based on the SCCLR's recommendation that the existing prohibition, which
is confined to loans, is unduly restrictive and should be extended to cover
modern forms of credit. In implementing this recommendation, we have
decided to follow the United Kingdom approach by extending the prohibition to
cover quasi-loans and credit transactions.

The Bills Committee has expressed concern that the proposed extension to
cover quasi-loans and credit transactions would have too much impact on private
companies. The Bills Committee has made reference to the United Kingdom
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regime, under which a similar prohibition applies only to public companies and
related companies. We did not follow a similar approach when drafting the Bill
on the grounds that the existing regime in Hong Kong was fundamentally sound
and unlike the United Kingdom regime, ours did not prohibit a private company
(other than one that is a member of a group of companies one of which is a listed
company) from making loans, quasi-loans or entering into credit transactions if
that had been approved by the company in general meeting.

The Bills Committee, whilst noting our explanations, is concerned about
the impact of the proposed extension on private companies. To address such
concern, I will propose an amendment to confine the application of the proposed
extension to public companies and those private companies which are members
of a group of companies one of which is a listed company. As we have
indicated to the Bills Committee, should the situation warrant, we would re-
examine the scope of the prohibition provisions in future with a view to
expanding the scope.

Credit transactions as defined in the Bill include conditional sale
agreements. In response to the Bills Committee's request, I will move an
amendment to define the term "conditional sale agreement". The original
wording of the proposed definition of the term was the same as that of the
definition used in the United Kingdom. The Bills Committee has expressed
concern that the wording might include the normal sale and purchase agreements
in respect of property under which the buyer does not take possession of the
property before he pays the vendor the full purchase price.

The wording now used in the relevant Committee stage amendment is
different from that of the United Kingdom definition and would put it beyond
doubt that such property transactions do not fall within the definition of the term
"conditional sale agreement". A company can continue to sell any property to
its director provided that the possession of the property cannot be delivered to the
buyer prior to the payment of the full price. This should not pose any major
difficulty to either the company or its directors.

During its deliberations on the legislative amendments to the prohibition
on the provision of financial assistance to directors by companies, the Bills
Committee was particularly concerned about the policy and the drafting of
section 1571 of the Ordinance, which is amended by clause 59 consequential to
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the proposed extension of the prohibition to cover quasi-loans and credit
transactions. Let me explain the policy intent of section 1571.

Section 1571 of the Ordinance sets out the civil consequences of
transactions contravening section 157H, which at present prohibits loans to
directors. One of the civil consequences relates to the enforceability of a
guarantee entered into or any security provided by a company in contravention of
the prohibition in section 157H. Such guarantee or security shall be
unenforceable against the company unless the guarantee was entered into or the
security provided in connection with a loan to a person who is not a director of
the company or of its holding company; and the person to whom the guarantee
was given or the security provided did not know the relevant circumstances at the
time of the transaction. The unenforceability shall not affect an interest in any
property which has been passed by the company to any person by way of security
provided in connection with any loan.

The policy intent behind these provisions is that first, since a transaction
contravening the prohibition is an illegal contract, we believe that the person who
obtains a security from the company in connection with the transaction should
not be able to enforce such security against the company. However, if the
borrower is not a director of the company or of its holding company and the
person to whom the security was provided did not know the relevant
circumstances at the time of the transaction, the enforceability of the security will
not be affected.

Second, although the transaction contravenes the law, we do not think that
it should therefore be void. As the lender has provided consideration on the
transaction, it appears that to achieve a fair balance of the interests between the
company and the lender, the passing of interest in any property under the
security document should not be disturbed; otherwise, the lender will be left with
no security to cover against the risk of non-payment by the director. We
believe that the lender's inability to enforce the security against the company is
already a serious consequence that suffices to deter the lender from lending
money in contravention of the prohibition.

As we explained to the Bills Committee, the section is basically a
reinstatement of an existing provision that has been in the law since 1984. The
section aims to strike a balance between the interests of a company who has given
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a security in contravention of the prohibition and the interests of a chargee who
has been given such security. The Hong Kong Association of Banks supports
this section as it strikes a fair balance. The Hong Kong Mortgage Corporation
Limited also supports this section. @ The Company and Financial Law
Committee of the Law Society of Hong Kong is not aware of any serious
injustice caused to mortgagees/chargees by virtue of this section. It also
supports the proposal to extend the prohibition to cover more modern forms of
credit and believes it is reasonable that section 1571 is amended to tie in with the
extension.

I am aware that the Bills Committee is concerned about the question of
whether and how section 1571 protects the interests of an innocent third party to
whom a mortgagee has sold a property that is subject to a mortgage which is
unenforceable by reason of section 1571(2). This question is likely to be more
academic than real for a number of reasons. For example, solicitors acting for
the intended purchaser usually ask for an order for possession or an order for
sale as an evidence of good title. Where the mortgagee is aware of the fact that
the mortgage is unenforceable, it is very unlikely that the mortgagee and its legal
adviser will go to court and apply for an order for possession or order for sale
and run the risk of concealing from the Court the crucial fact that the mortgage is
unenforceable, in which case no order for possession or order for sale should
have been granted. Further and more importantly, lending institutions in Hong
Kong do act prudently and are aware of the prohibition in section 157H.

This notwithstanding, in view of the Bills Committee's concern, I am
prepared to look at the policy and the drafting of section 1571 and to refer the
matter to the SCCLR, taking into account the views of the Bills Committee and
the United Kingdom equivalent of the provision, to which the Bills Committee
has referred.

A company the ordinary business of which includes the entering into of
loans, quasi-loans or credit transactions would be allowed to enter into such
transactions with a director of the company subject to certain conditions, one of
which is that the amount of the transaction together with that in respect of other
outstanding loans to the director does not exceed the limit. In response to the
Bills Committee's suggestion, I will propose an amendment to increase the
existing limit from $500,000 to $750,000 to take into account inflation since the
enactment of the existing provision in 1984.
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Another amendment to be proposed in response to the Bills Committee's
comments is to provide that the proposed prohibition on financial assistance to
directors by companies does not apply to a tenancy agreement unless the
agreement contains terms more favourable than those it is reasonable to expect
the company to have offered to a person who is unconnected with the company.

The Bills Committee has also expressed concern about the proposed
requirement that a company should disclose in its accounts the particulars of
relevant quasi-loans and credit transactions it has entered into. As the number
of such transactions can be large, the requirement can be onerous and in practice
overloads the accounts with details which would not be useful to most users. 1|
will propose amendments to address the Bills Committee's concern by giving the
company an option to present the particulars in the accounts on an aggregate
basis. If the company opts to do so, the company is required to keep a register
of the particulars so that members of the company may inspect them. The
particulars are required to be retained in the register for 10 years.

To further improve the provisions in the Bill, I will propose amendments
to clarify that the disclosure requirements in respect of loans to officers of a
company in its accounts under new section 161B shall apply to its shadow
directors in addition to its directors and other officers; to clarify the extent of
duty of the directors and other officers to make disclosure for the purposes of
section 161B; and to impose the same duty on shadow directors.

On the legislative amendments permitting the formation of a company by
one person and permitting a private company to have one director, the Bills
Committee has pointed to the need to provide for a statutory mechanism to deal
with issues arising from the death of the sole member of a company pending the
grant of legal representation. Our position is that we should address members'
concern but at the same time avoid interrupting the established framework in
respect of the grant of legal representation as this may prejudice the interests of
concerned parties in the deceased's property.

Under existing law, there are several ways of dealing with the issues in
question. For example, a person can be appointed in advance by the company,
who, upon the death of the sole member and director, would be empowered to
carry out the functions of a director for such period and subject to such terms as
may be stated in the appointment. The merits of this alternative are that the
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scope of the power vested in the appointee could vary, depending on the wishes
of the sole member and director and the relevant circumstances of the company.
This notwithstanding, the Bills Committee is of the view that we should adopt a
more user-friendly system than those in other common law jurisdictions like the
United Kingdom and Australia and provide for a statutory mechanism to deal
with the issues.

I understand the Bills Committee's concern and will propose amendments
to provide that where a private company has one member and that member is the
sole director of the company, the company may in its general meeting,
notwithstanding anything in its articles, nominate a reserve director who shall be
deemed to be the director upon the death of the sole member and director
(member/director) of the company until he resigns from office or a new director
is appointed. The nomination of the reserve director shall be valid as long as
the sole member/director at the time of nomination remains to be the sole
member/director. In the interest of transparency, the company shall be
required to file the particulars of its reserve director with the Registrar, who will
keep the particulars in an index for public inspection.

These amendments do not seek to impose a requirement for the company
in question to nominate a reserve director. We believe that whether to nominate
a reserve director should best be left to the company to decide. We note that
some members of the Probate Committee of the Law Society of Hong Kong are
against a mandatory system as one-person companies might have other options.
For example, it is possible to pass a resolution before the death of the sole
member/director appointing a manager or some other person to deal with the
assets of the company upon the death of the sole member/director until a new
director is appointed.

New section 153A, added by clause 53, provides that a private company
shall have at least one director. The company and every officer of the company
shall be liable for any default in respect of the requirement unless the default is
caused by reason of the office of any director being vacated and the default
ceases within two months from the day on which the office is vacated.

The Bills Committee considers it unfair to hold the company or its officers
liable for the default if this is caused by the death of the sole member (who is also
the sole director) of the company. Moreover, the proposed two-month period
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may not be sufficient for cases where the legal personal representative of the
deceased member/director needs to apply to the Court for an order to call a
meeting to appoint a director.

To address the Bills Committee's concern, I will move an amendment to
provide that the company or its officers shall not be liable for any default under
the section until the default continues for four months from the date of the grant
of probate of the will, or of letters of administration of the estate, of the deceased
director.

One of the legislative amendments in the Bill is to reduce the threshold for
shareholders' proposals from holders of not less than 5% of the voting rights or
not less than 100 shareholders, as at present, to holders of 2.5% of the voting
rights or 50 shareholders. Whilst the Bills Committee is content with this
proposal, it has asked the Administration to examine the issue of the cost
implications for requisitionists, including the feasibility of introducing provisions
such as a forfeitable deposit requirement to defray costs, and to indicate the
timetable for this.

Besides, the rationale behind the difference in the treatment of expenses
relating to the convening of an extraordinary general meeting upon members'
request and that relating to the circulation of resolutions upon members' request
should also be reviewed.

As we indicated to the Bills Committee, I am prepared to review the above
matters. Members may wish to note that the issue of cost implications for
requisitionists has been addressed in the consultation paper issued by the SCCLR
in June 2003 on Phase II of its Corporate Governance Review. Allowing time
for public consultation and consideration of the comments received, I expect that
a decision is to be made on this issue in early 2004.

The Bills Committee has deliberated over the proposed definition of
"shadow directors". The existing definition refers to a person in accordance
with those directions or instructions the directors of a company are accustomed
to act. The SCCLR has recommended that this should be amended to refer to a
person in accordance with those directions or instructions the directors or a
majority of the directors are accustomed to act, and this is reflected in the Bill.
The Bills Committee has expressed concern about the practicality of enforcing
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the existing requirement under section 158 for a company to file particulars of
directors and shadow directors with the Registrar.

Whilst I acknowledge the Bills Committee's concern, I believe there are
merits in keeping this requirement. Similar requirements are found in the
company legislation in other common law jurisdictions such as the United
Kingdom and Australia. If a shadow director of the company is identified,
prosecution may be taken against him under the section. The Hong Kong
Society of Accountants is of the view that the retention of this requirement is
necessary for auditors to carry out their duty under new section 161B(9)
regarding disclosure of particulars in respect of loans and similar transactions
under new section 161B in their report.

Madam President, the Bill when enacted will improve our corporate
governance standard in areas of enhancing shareholders' rights and requirements
regarding directorship. In response to the Honourable Albert HO's point, I
want to point out that we are committed to enhancing corporate governance
standard in Hong Kong — which is crucial to reinforce Hong Kong's status as an
international financial centre. For that matter, I introduced the Bill on June 25
this year. One of the key components of the Bill is to enhance shareholders'
remedy in the Ordinance. 1 totally agree with the Honourable Emily LAU that
we should speed up the amendment of the Ordinance. I am as anxious as
Honourable Members to speed up the process and I would take your points into
serious consideration. This Bill will also make our company law more
business-friendly by simplifying the filing and procedural requirements. It will
also tie in with the implementation of Phase I of the Companies Registry's
Integrated Companies Registry Information System towards the end of the year.
I urge Members to support the Bill and the amendments I will propose at the
Committee stage. Thank you, Madam President.
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SECRETARY FOR FINANCIAL SERVICES AND THE TREASURY:
Madam Chairman, I move the amendments to clauses 1, 2, 26, 29, 31, 33, 44,
49, 53, 55, 56, 58 to 65, 70, 76, 79, 93, 96, 108, 112 and 124 and subheading
before clause 124, and the deletion of clauses 122 and 123 and the subheadings
before them. They have been considered and discussed by the Bills Committee.
I wish to briefly elaborate on the major amendments.

I propose to amend the proposed definition of "manager"” in clause 2(1)(b)
to make it clear that a manager of a company refers to a person who exercises
managerial functions under the immediate authority of the board of directors of
the company. Clause 2(1)(b) is also proposed to be amended to add a definition
of "reserve director".

I propose to amend clause 26(2) to make it clear that the Court's
confirmation of a reduction in the share capital of a company can be dispensed
with if the sole purpose of the reduction is to redesignate the nominal value of the
shares of the company to a lower amount. Where the reduction arises from a
permanent loss in the share capital, the Court's confirmation will continue to be
required.

Clause 33 is proposed to be amended to provide the Registrar of
Companies (the Registrar) with the power to require evidence to satisfy himself
that a registered charge has been released. The opportunity is also taken to
reflect the Registrar's existing practice of accepting applications for the release
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of registered charges made by a solicitor on behalf of a company. Where an
application is made by a person other than the mortgagee or person entitled to the
charge, the Registrar would exercise this power and require the application to be
accompanied by a document evidencing the release of the registered charge.

The proposed amendments to clauses 44 and 55 clarify respectively the
provisions applicable to written records of certain decisions taken by the sole
member of a company and those applicable to written records of certain
decisions taken by the sole director of a private company.

Clause 53 is proposed to be amended to provide that where a private
company does not have any director because of the death of its sole member who
is also the sole director, the company or its officers shall not be liable for the
default until the default continues for four months from the date of the grant of
probate of the will, or of letters of administration of the estate, of the deceased
director. It is also proposed to be amended to provide for a mechanism for the
nomination of the reserve director and related matters.

The purpose of the amendments to clauses 58 to 60 is to confine the
application of the proposed prohibition on financial assistance to directors in the
form of quasi-loans and credit transactions to public companies and those private
companies which are members of a group of companies, one of which is a listed
company. The opportunity is also taken to improve the wording of the
provisions, to add the definitions for terms such as "conditional sale agreement”,
"hire-purchase agreement" and "land", and to make it clear that the proposed
prohibition does not apply to a tenancy agreement unless the agreement contains
terms more favourable than those it is reasonable to expect the company to have
offered to a person who is unconnected with the company. I also propose to
increase the limit of $500,000 to $750,000 under new section 157HA(8) to take
into account inflation since the enactment of the existing provision in 1984.

Clause 61 is proposed to be amended to require a company under section
158 to include the particulars of the reserve director in its register of directors
and secretaries and to file the particulars with the Registrar. Clause 62 is
proposed to be amended to require that the index of directors kept by the
Registrar include the reserve director.
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The amendments to clause 63 aim to clarify that the disclosure
requirements in respect of loans provided to officers of a company in its accounts
under new section 161B shall apply to its shadow directors in addition to its
directors and other officers. The opportunity is also taken to give the company
an option to present in its accounts the particulars of relevant quasi-loans and
credit transactions that it has entered into on an aggregate basis. The
amendments to clause 64 update the Chinese text of section 161BA.

The amendments to clause 65 clarify the application of proposed section
162B which deals with contracts entered into by a company having only one
member with that member who is also a director of the company.

The amendments to clauses 70(2) and 96(2) provide that the Financial
Secretary may prescribe any amount that is the minimum debt for which a
petition for winding-up may be presented.

The amendment to clause 93 aims to clarify how the lists of members and
directors and any other particulars relating to a company having only one
director are required to be verified.

The amendments to clause 108(c) aim to clarify the circumstances in
which a requirement in the regulations in Table A to the First Schedule to the
Companies Ordinance about communication among a company, its directors and
members, or about the holding of a meeting may be satisfied by electronic
means.

The above amendments are made on the basis of the comments contributed
by the Bills Committee. I hope that Members would support these amendments.
Thank you, Madam Chairman.
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SECRETARY FOR FINANCIAL SERVICES AND THE TREASURY:
Madam Chairman, I move that the new clauses read out just now be read the
Second time. They have been considered and discussed by the Bills Committee.
I wish to briefly elaborate on the major clauses.

New clause 39A requires an annual return of a company to include the
particulars of the reserve director. New clause 57A allows the reserve director
or the reserve director being deemed to be a director to resign from office.
New clause 61A imposes a duty on the reserve director to make disclosure for
the purposes of section 158. New clause 64A requires that if the company opts
to present in its accounts the particulars of relevant quasi-loans and credit
transactions on an aggregate basis, it is required to keep a register of the
particulars so that members of the company may inspect them. The particulars
are required to be retained in the register for 10 years. New clause 64B
clarifies the extent of duty of the directors and other officers to make disclosure
for the purposes of section 161B and to impose the same duty on shadow
directors.

The above clauses are proposed on the basis of the comments contributed

by the Bills Committee. I hope that Members would support these clauses.
Thank you, Madam Chairman.
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SECRETARY FOR FINANCIAL SERVICES AND THE TREASURY:
Madam Chairman, I move that the new clauses read out just now be added to the
Bill.

AT

FETRYSE 13A & C BB 111)

FETRYSE 3TA & ( BB 111)

FTETAVSE 39A 1% ( RS 111)

FETRYSE STA R ( BB 111)

FETRYSE 6TA % ( BB 111)

FIETRYSE 64A & ( BB 111)

FTETRYSE 64B & ( BB 111)

EREXR WA SRR HAFEEEE - A0 05 258 6 M5 ey H
Al R -



LEE — 2003F 7TH2H
164 LEGISLATIVE COUNCIL — 2 July 2003

EREIFE - RBAEASOREDE ERAFREE - TFERR - BRAGERET -

(ZB#F)

EREER  KNHNERT -

EREXIR - RAPLEEECERZELEFHER - WE AKX ERSHE

5\@ o

By 3Lk

R
8

EEEIR =R

i

g% B

\]]]]H
I

& 3 AE [A]

ElREEgEmWEERIES -

Council then resumed.
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Third Reading of Bill
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COMPANIES (AMENDMENT) BILL 2002

SECRETARY FOR FINANCIAL SERVICES AND THE TREASURY:
Madam President, the

Companies (Amendment) Bill 2002

has passed through Committee with amendments. I move that this Bill be read
the Third time and do pass.
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MISS MARGARET NG: Madam President, democratization is the clear wish
of the community. If proof is needed, then yesterday's demonstration of
500 000 people is surely strong enough proof. The people have shown
themselves to be deserving of a government truly of the people, for the people
and by the people, including a directly elected Chief Executive and a wholly
directly elected Legislative Council. A Legislative Council (Amendment) Bill
should aim at implementing such a system so far as the legislature is concerned.
The Bill before this Council falls short of this aim.

Even if it is passed today, all that is achieved is that 30 of the 60 seats of
this Council will be directly elected. The other 30 seats will be elected by
functional constituencies. In a document provided by the Government to the
Bills Committee, it is shown that the total electoral size of the functional
constituencies is under 300 000 individuals and corporations. By comparison,
the electoral size for direct election is over 3 million people. This is a blatantly
unfair system unworthy of the modern society that Hong Kong is.

The result is that the collective will of this Council can be controlled by a
small minority in this community, a minority with its vested interest. Moreover,
the constituents of many of the functional constituencies are not individuals but
organizations and corporations, for example, in the functional constituencies of
agriculture and fisheries, of insurance, of transport, of finance, just to name
some of them.

This is all the more unacceptable because not all of these organizations or
corporations are representative of the individuals within their sectors. Nor do
they always follow democratic procedures to ensure that their positions reflect
the views of those in their sectors. Therefore, functional constituency seats do
not meet even the requirements of indirect election. In an indirect election, at
least the representatives elected to the legislature are elected by electors who are
themselves democratically elected. The present system is not only unfair in the
overall context of the Hong Kong community, it can also be unfair within a
functional constituency itself with respect to people in that sector. For example,
the Chambers of Commerce together do not represent everyone doing business in
Hong Kong.
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Madam President, elephants do not forget. I am something of an
elephant in the development of representative government in Hong Kong. I
remember that functional constituencies were introduced on two pretexts: (1)
"indirect election” would be a step towards direct election; (2) the functional
constituencies are supposed to preserve the expertise from the different sectors
making up Hong Kong. Neither has worked. The dynamics of politics are
that functional constituencies have developed into interest groups, and candidates
standing for election are increasingly being pressed into promises of putting
sectorial interests first. As to progress to direct election, instead of facilitating
progress, the system has rather encouraged political groups with votes
principally in the functional constituencies to backtrack from full direct election
at the earliest time permitted by the Basic Law.

The warning from yesterday's demonstration is loud and clear: maintain
the present unfair system at your own peril. The indication of voting in this
Council on Article 23 legislation stands in opposition to the will of 500 000
people, and it is the present composition of this Council which makes such an
anomaly possible. A legislature which turns its back on the people will be
abandoned by the people. Every act of such a legislature will lack authority and
legitimacy. Where, then, will be the rule of law and the stability of the Special
Administrative Region?

Madam President, the scope of this Bill before us does not allow us to
make any amendment which significantly broadens the base of the functional
constituencies, let alone replacing them with directly elected seats. The Bill
gives effect to the Basic Law by replacing the six Election Committee seats with
directly elected seats. While this is certainly some progress, certainly we are a
long way behind what this community and the world expect. Thus, while I
must support the Bill, I do so with discontent and dissatisfaction.

I note that many of my democratic colleagues are opposing the Second
Reading of this Bill. I respect the reasons for their stance and I understand the

justification. That I vote differently represents my own limitation, not theirs.

Thank you, Madam President.
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“(2)  The court to which an application has been made

under subsection (1)(c) shall not make an order under that subsection

unless it is satisfied that —

(a)

(b)

in the case where the application is made
before the expiry of the period for making a
claim under section 21(7), the persons
referred to in section 21(3), (4) and (5)
have been given notice of the application
for an order to sell the article; or

in case where the application is made after
the expiry of the period referred to in
paragraph (a), the persons who have given
notice to the Commissioner have been
given notice of the application for an order
to sell the article.”
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Annex |

CHEMICAL WEAPONS (CONVENTION) BILL

COMMITTEE STAGE

Amendments to be moved by the Secretary for
Commerce, Industry and Technology

Clause Amendment Proposed

1(2) By deleting "and Industry" and substituting ", Industry and
Technology".

2 (@) In subclause (1) -

(1) in the definition of "claimant", by deleting "or
petitions";

(1) in the definition of "Convention", by deleting "set
out in Schedule 1" and substituting "in force from
time to time";

(i) in the definitions of "Schedule 1 chemical",
"Schedule 2 chemical”, "Schedule 2 permit
threshold", "Schedule 3 chemical" and "unscheduled
discrete organic chemical", by deleting "to the
Convention" wherever it appears;

(iv) by adding -

"nn

chemical weapons" ({k. £ X %5 ) means -

(a) toxic chemicals and their
precursors, except where the toxic
chemicals and their precursors are
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Clause Amendment Proposed

(b)

(©)

(1) intended for purposes not
prohibited  under  the
Convention; and

(i) in types and quantities
consistent with those
purposes;

munitions and devices,
specifically designed to cause
death or other harm through the
toxic properties of toxic chemicals

(1)  specified in paragraph (a);
and

(i1))  which would be released as
a result of the employment
of the munitions and
devices; or

any equipment specifically
designed for wuse directly in
connection with the employment
of the munitions and devices
specified in paragraph (b);

"discrete organic chemical" (% & & # 1k 2 &)
means any chemical -

(a)

belonging to the class of chemical
compounds consisting of all
compounds of carbon except for
its oxides, sulfides and metal
carbonates; and
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(b) 1identifiable by -
(i)  chemical name;
(i1) structural  formula, if
known; and
(ii1)) Chemical Abstracts Service

registry number, if
assigned;

"facility" (3% jii ) means any plant site, plant or unit;
y yp p

"In-country escort" (& KN [F A A & ) means
individuals specified by the inspected state
party and, if appropriate, by the People's
Republic of China, if they so wish, to
accompany and assist the inspection team
during the period from the arrival of the
inspection team at a point of entry into Hong
Kong until the inspection team's departure
from Hong Kong at a point of entry;

"inspected state party" (#% i £ 7 £ B ) -

(a)

subject to paragraph (b), means
the state party -

(@)

(i)

on whose territory or in any
other place wunder its
jurisdiction or control an
inspection pursuant to the
Convention takes place; or

whose facility or area on
the territory of the People's



LEE — 2003F 7TH2H

202 LEGISLATIVE COUNCIL — 2 July 2003
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Republic of China is subject
to such an inspection;

(b) does not include the state party
specified in Part II, paragraph 21,
of the Annex on Implementation
and Verification  to the
Convention;

"Inspection team" (i 22 #i) means the group of
inspectors and inspection assistants assigned
by the Director-General of the Technical
Secretariat of the Organization to conduct a
particular inspection;

"Organization" (A& #f #%) means the Organization
for the Prohibition of Chemical Weapons
established pursuant to Article VIII of the
Convention;

"plant" (# [ ) means a relatively self-contained
area, structure or building containing one or
more units with auxiliary and associated
infrastructure, including any -

(a)  small administrative section;

(b) storage or handling areas for
feedstock and products;

(c) effluent or waste handling or
treatment area;

(d) control or analytical laboratory;
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Clause Amendment Proposed
(e) first aid service or related medical

®

section; and

records associated with the
movement into, around and from
the area, of declared chemicals
and their feedstock or product
chemicals formed from them, as
appropriate;

"plant site" (j# & ) means the local integration of
one or more plants, with any intermediate
administrative levels, which are under one
operational control, including any -

(a)
(b)
©
(d)
©
()

(2

(b)

administration and other offices;
repair and maintenance shops;
medical centre;

utilities;

central analytical laboratory;

research and development
laboratories;

central effluent and  waste
treatment area; and

warehouse storage;

"precursor” (Fij &) -
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(a)

(b)

means any chemical reactant
which takes part at any stage in
the production by whatever
method of a toxic chemical; and

includes any key component of a
binary or multicomponent
chemical system;

"purposes not prohibited under the Convention"
(( A% ) A2 1119 H 1Y) means -

(a)

(b)

()

(d)

industrial, agricultural, research,
medical, pharmaceutical or other
peaceful purposes;

protective purposes, namely those
purposes directly related to
protection against toxic chemicals
and to protection against chemical
weapons;

military purposes not connected
with the use of chemical weapons
and not dependent on the use of
the toxic properties of chemicals
as a method of warfare;

law  enforcement  including
domestic riot control purposes;

"restore" (§7 ;& ), In relation to an article, vehicle or
vessel, includes arranging for the restoration
of the article, vehicle or vessel;
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Clause Amendment Proposed

"toxic chemical" (5 & 1t £ 5, ) means any chemical
which through its chemical action on life
processes can cause death, temporary
incapacitation or permanent harm to humans
or animals, regardless of -

(@ its origin or method of
production; and

(b) whether it 1is produced in
facilities, in  munitions or
elsewhere;

"unit" (¥ 5T ) means the combination of those items
of equipment, including vessels and vessel set
up, necessary for the production, processing
or consumption of a chemical;".

(b) By adding -
"(3A)  For the purposes of -

(@ Schedules 1, 2 and 3,
whenever reference is made to
groups of dialkylated
chemicals, followed by a list of
alkyl groups in parentheses, all
chemicals possible by all
possible combinations of alkyl
groups listed in the parentheses
are considered as listed in the
respective Schedule as long as
they are not explicitly
exempted;
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(b)  Schedule 2, a chemical marked
"k" ' is subject to special
thresholds for declaration and
verification, as specified in
Part VII of the Annex on
Implementation and
Verification to the
Convention.".

3(c) By deleting "Ordinance" and substituting "Ordnance".

4 (a) By deleting the heading and substituting "Power of
Director to appoint public officers to exercise powers
and perform duties conferred or imposed on the
Director by this Ordinance".

(b) By deleting "or in the Clerical Officer Grade".
(c) By deleting "& {+" and substituting "% & ".
5 (@) By deleting paragraph (c) and substituting -
"(c) acquire, stockpile or retain a chemical
weapon;".
(b) In paragraph (f), by deleting "the Convention" and
substituting "this section".
7 (@) In subclause (1) -

(1) by adding "reasonably" before "believes";
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"

(1) by deleting "or an authorized officer" and
substituting ", an authorized officer or a police
officer".

(b) In subclause (2), by deleting "or an authorized officer" and
substituting ", an authorized officer or a police officer".

8(1) By deleting ", in all the circumstances of the case, a reasonable
person would conclude that".

9 By adding "and accompanied by the fee specified in Schedule 4"
after "Director".

10 By deleting subsection (3) and substituting -
"(3) The Director may -

(@) by notice in writing served on the holder of
a permit and, subject to subsection (5), with
effect from the date specified in the notice,
revoke or suspend the permit, amend
conditions specified in the permit, add
conditions to the permit, or delete
conditions specified in the permit, if the
Director is satisfied that -

(1)  the holder has failed to comply with -
(A) any of the provisions of this

Ordinance applicable to or in
relation to the facility; or
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(B) any conditions specified in the
permit; or

(1) it is appropriate to do so for the
purpose of implementing the
requirements of the Convention;

by notice in writing served on the holder of
a permit and with effect from the date
specified in the notice, revoke the permit,
amend conditions specified in the permit,
add conditions to the permit, or delete
conditions specified in the permit, at the
request of the holder; or

by notice in writing served on the holder of
a permit and, subject to subsection (5), with
effect from the date specified in the notice,
revoke or suspend the permit if the
applicant has furnished to him any false,
misleading or inaccurate information in
connection with the application for the
granting of the permit.".

14 In the Chinese text, by deleting subsection (1)(e) and substituting -
"(e) TR {Ar B (o)(1) ~ ()3 (1) B $& st 1Y £F fo] 5 7] 38 B 52

7 T 5 % B (C)iV) B 3R 3 0 7T 47 &5 LA T
R T —

(1)

255 E A R IR B AR R A BB B R
At~ M5 R MiEas s E I Z N ElZ B
WEMEAR - BoRER A EZERT ~ H

ity & ~ i 22 o Bl CE i B2 B AY I AN Y 5 BR
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(b)

Amendment Proposed

(i) HEEHREHNEB A GEARE LAY E
At~ M7 R MiEas B E i Z N ElZ B
REKEMEEN > HEFEHZEMWEE
fi§ bt 5= A

ZEORBRRZ IR P ~ M5~ i & T 22 A% B R 2 9 B
ZEWBERKATRATENEAHTREZEER  NE

=. = N «

In the Chinese text, by deleting subsection (2)(a) and
substituting -

"(a) ATMER —

(1) TEAEAT R A 8 5 2 W a2 B R B
216 R A T e YY) 5 Bk

(i) TEEFEMEM G 2N Z EH#HA
B 16 REWHEENEMNE
i - BYCRT e AT Rl g By BBl 5 B2 2 B R
i %5 AR R I SR () B BT B
ZANBZ B SEMADIEHEEM i
RUFERNPASREZEFERNE

=

In subclause (4) -

(i)

(ii)
(iii)

(iv)

by deleting "subsection (5)" and substituting
"subsections (5) and (6)";

in paragraph (a), by deleting "or";

in paragraph (b), by deleting "aircraft." and
substituting "aircraft; or";

by adding -
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"(c) the detention for more than 12 hours of
any vehicle.".

(¢c) In subclause (5) -

(1) by deleting "subsection (4)" and substituting
"subsection (4)(a)";

(i) by deleting "that subsection" and substituting
"subsection (4)(b)".

(d) By adding -

"(6) The Commissioner may, by order in
writing under the hand of the Commissioner, detain a
vehicle referred to in subsection (4)(c) for further
periods of not more than 12 hours each, and any such
order made by the Commissioner shall state the times
from which and for which the order shall be
effective.".

16 By adding -

"(5) Where any article, vessel or vehicle seized
by a member of the Customs and Excise Service or an
authorized officer under this section -

(a) 1s not, or is no longer, required for
the purposes of any investigation or
criminal proceedings under this
Ordinance or any other enactment;
and

(b) is not liable to forfeiture under this
Ordinance or any other enactment,
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then the Commissioner shall, as soon as is reasonably
practicable, restore the article, vessel or vehicle to the
person who appears to him to be the owner thereof or the
authorized agent of the owner.".

21 (a) By deleting subclauses (3) and (4) and substituting -

"(3) The Commissioner shall, not later
than 30 days beginning on the date of the seizure of
an article, vessel or vehicle, serve a notice of the
seizure -

(@) on a person who was to the
knowledge of the
Commissioner at the time of,
or immediately after, seizure,
an owner of the article, vessel
or vehicle; and

(b)  specifying -

(i) the reasons for the
seizure;

(i1)  that the article, vessel or
vehicle is liable to
forfeiture if -

(A) in the case of the
article, the ground
stated in
subsection (1)(a)
is applicable to the
article;
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(iii)

(iv)

(B) in the case of the
vessel or vehicle,
the ground stated
in subsection
(1)(b) is
applicable to the
vessel or vehicle;

that if no notice of claim
in respect of the article,
vessel or vehicle is given
to the Commissioner
under subsection (7),
then the article, vessel
or vehicle will be
forfeited to the
Government under
subsection (12); and

that the Commissioner is
required by  section
16(5) to restore the
article, vessel or vehicle
to the person who
appears to him to be the
owner thereof or the
authorized agent of the
owner as soon as is
reasonably  practicable
after the article, vessel
or vehicle -

(A) 1is not, or is no
longer, required
for the purposes
of any
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investigation  or
criminal
proceedings under
this Ordinance or
any other
enactment; and

(B) is not liable to
forfeiture  under
this Ordinance or
any other
enactment,

and the notice shall be accompanied by copies of
section 16(5) and this section.

4) Subsection (3) shall not apply in
relation to an owner who does not have a permanent
address in Hong Kong at the time of seizure.".

(b) In subclause (5), by deleting "Notwithstanding anything in
subsection (4)(a), where" and substituting "Where".

(c) By deleting subclause (7) and substituting -

"(7) If an article, vessel or vehicle is
liable to forfeiture under subsection (1), the owner or
the authorized agent of the owner of the article,
vessel or vehicle or a person who was in possession
of the article, vessel or vehicle at the time of seizure,
or a person who has a legal or equitable interest in
the article, vessel or vehicle, may within 30 days
beginning, where notice under subsection (3) or (5) is
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(@)

(b)

(©)

served by delivery to the
person to be served, on the
date of service;

sent by registered post, on the
third day after the date of
posting; or

exhibited as described in
subsection (6)(c), on the first
day it is so exhibited,

give notice in writing to the Commissioner claiming
that the article, vessel or vehicle is not liable to
forfeiture and of his full name and address for service

in Hong Kong.".

(d) In subclause (13)(b), by deleting "lacks the knowledge
mentioned in that subsection" and substituting "does not
know who is the owner of the article".

(¢) By adding -

"(14) It is hereby declared that nothing in
this section shall prevent the Commissioner from
restoring any article (other than a chemical weapon),
vehicle or vessel mentioned in subsection (2) to a
person or agent mentioned in that subsection -

(@)

(b)

in response to a notice under
subsection (7); and

on or after the expiration of the
30 days mentioned in
subsection (2).".
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22

23(1)

24

Amendment Proposed

(@) In subclause (1), by adding "and the article, vessel or
vehicle concerned has not been restored pursuant to section
21(2) or (14)" after "section 21(7)".

(b) In subclause (7)(c), by deleting "summons of" and
substituting "summons or".

By deleting "not less in amount than the value of the seized vessel
or vehicle, as assessed by the Commissioner or an authorized
officer" and substituting "of such amount as the court thinks fit in
all the circumstances of the case".

By deleting subsection (2) and substituting -

"(2) The court to which an application has been
made under subsection (1)(c) shall not make an order under
that subsection unless it is satisfied that -

(@)

(b)

in the case where the application is
made before the expiry of the period
for making a claim under section
21(7), the persons referred to in
section 21(3), (4) and (5) have been
given notice of the application for an
order to sell the article; or

in case where the application is made
after the expiry of the period referred
to in paragraph (a), the persons who
have given notice to  the
Commissioner have been given
notice of the application for an order
to sell the article.".
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30 (@ In subclauses (1)(b), (2)(b) and (3)(b), by adding

"intentionally or recklessly" after "such a permit,".

(b) By deleting subclause (6).

35(1)(a) By adding "wilfully" before "obstructs".

38 (a) By deleting subclause (1) and substituting -

"(1) The holder of, or the applicant for, a
permit to which a relevant decision applies may
appeal in writing to the Chief Executive in Council -

(a) against the decision; and
(b) not later than 28 days after
notice of the decision was
served on the holder or the
applicant, as the case may be.
(1A) In subsection (1), "relevant decision"
(£ B P+ £ ) means a decision of the Director to

which section 10(4) applies.".

(b) In subclause (2), by adding "in Council" after "Executive".

40 By deleting the clause and substituting -
"40. Power to amend Schedules

(1)  The Secretary for Commerce, Industry and
Technology may by order amend Schedule 1, 2 or 3 in



LEE — 2003F 7TH2H
LEGISLATIVE COUNCIL — 2 July 2003 217

Clause Amendment Proposed

order to effect changes made to the Convention under
Article XV of the Convention.

(2) The Financial Secretary may by order
amend Schedule 4.".

44 By deleting "Schedule 2" and substituting "Schedule 5".

Schedule 1 By deleting the Schedule and substituting -
"SCHEDULE 1 [ss. 2 & 40]

CHEMICALS LISTED FOR THE PURPOSES OF THE
DEFINITION OF "SCHEDULE 1 CHEMICAL"

CAS
registry
number
A. Toxic chemicals:
(1) O-Alkyl (<C,, incl. cycloalkyl) alkyl
(Me, Et, n-Pr or i-Pr)-phosphonofluoridates
e.g. Sarin: O-Isopropyl
methylphosphonofluoridate (107-44-8)
Soman:O-Pinacolyl
methylphosphonofluoridate (96-64-0)

2) O-Alkyl (<C,,, incl. cycloalkyl) N,N-dialkyl
(Me, Et, n-Pr or i-Pr) phosphoramidocyanidates
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3)

“4)

&)

(6)

e.g. Tabun:O-Ethyl N, N-dimethyl
Phosphoramidocyanidate

O-Alkyl (H or <C,,, incl. cycloalkyl)
S-2-dialkyl

(Me, Et, n-Pr or i-Pr)-aminoethyl alkyl

(Me, Et, n-Pr or i-Pr) phosphonothiolates and

corresponding alkylated or protonated salts

e.g. VX: O-Ethyl S-2-diisopropylaminoethyl
methyl phosphonothiolate

Sulfur mustards:

2-Chloroethylchloromethylsulfide

Mustard gas: Bis (2-chloroethyl) sulfide

Bis (2-chloroethylthio) methane

Sesquimustard: 1, 2-Bis (2-chloroethylthio) ethane
1, 3-Bis (2-chloroethylthio) -n-propane

1, 4-Bis (2-chloroethylthio) -n-butane

1, 5-Bis (2-chloroethylthio) -n-pentane

Bis (2-chloroethylthiomethyl) ether

O-Mustard: Bis (2-chloroethylthioethyl) ether

Lewisites:

Lewisite 1: 2-Chlorovinyldichloroarsine
Lewisite 2: Bis (2-chlorovinyl) chloroarsine
Lewisite 3: Tris (2-chlorovinyl) arsine

Nitrogen mustards:

HNI1: Bis (2-chloroethyl) ethylamine
HN2: Bis (2-chloroethyl) methylamine
HN3: Tris (2-chloroethyl) amine

(77-81-6)

(50782-69-9)

(2625-76-5)
(505-60-2)
(63869-13-6)
(3563-36-8)
(63905-10-2)
(142868-93-7)
(142868-94-8)
(63918-90-1)
(63918-89-8)

(541-25-3)
(40334-69-8)
(40334-70-1)

(538-07-8)
(51-75-2)
(555-77-1)
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@) Saxitoxin (35523-89-8)
(8) Ricin (9009-86-3)
B. Precursors:

9 Alkyl (Me, Et, n-Pr or i-Pr)
phosphonyldifluorides

e.g. DF: Methylphosphonyldifluoride (676-99-3)

(10) O-Alkyl (H or <C,,, incl. cycloalkyl)
O-2-dialkyl
(Me, Et, n-Pr or i-Pr)-aminoethyl alkyl
(Me, Et, n-Pr or i-Pr) phosphonites and
corresponding alkylated or protonated salts

e.g. QL: O-Ethyl O-2-diisopropylaminoethyl
methylphosphonite (57856-11-8)

(11)  Chlorosarin:  O-Isopropyl
methylphosphonochloridate (1445-76-7)

(12)  Chlorosoman: O-Pinacolyl

methylphosphonochloridate (7040-57-5)

SCHEDULE 2 [ss. 2 & 40]

CHEMICALS LISTED FOR THE PURPOSES OF THE
DEFINITION OF "SCHEDULE 2 CHEMICAL"
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CAS
registry
number
A. Toxic chemicals:

1 Amiton: O, O-Diethyl S-[2-(diethylamino)ethyl]
phosphorothiolate (78-53-5)
and corresponding alkylated or protonated salts

2) PFIB: 1, 1, 3, 3, 3-Pentafluoro-2-(trifluoromethyl)
-1-propene (382-21-8)

3) BZ: 3-Quinuclidinyl benzilate (*) (6581-06-2)

B) Precursors:

4 Chemicals, except for those listed in Schedule 1,
containing a phosphorus atom to which is bonded one
methyl, ethyl or propyl (normal or iso) group but not
further carbon atoms,

e.g.  Methylphosphonyl dichloride (676-97-1)
Dimethyl methylphosphonate (756-79-6)

Exemption:  Fonofos: O-Ethyl S-phenyl
ethylphosphonothiolothionate (944-22-9)

&) N, N-Dialkyl (Me, Et, n-Pr or i-Pr)
phosphoramidic dihalides

(6) Dialkyl (Me, Et, n-Pr or i-Pr) N,N-dialkyl
(Me, Et, n-Pr or i-Pr)-phosphoramidates

@) Arsenic trichloride (7784-34-1)
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(8)  2,2-Diphenyl-2-hydroxyacetic acid (76-93-7)
(9)  Quinuclidin-3-ol (1619-34-7)

(10) N,N-Dialkyl (Me, Et, n-Pr or i-Pr) aminoethyl-2-

chlorides and corresponding protonated salts

(11)  N,N-Dialkyl (Me, Et, n-Pr or i-Pr) aminoethane-2-ols
and corresponding protonated salts

Exemptions: N,N-Dimethylaminoethanol (108-01-0)
and corresponding protonated salts

N,N-Diethylaminoethanol (100-37-8)
and corresponding protonated salts

(12) N,N-Dialkyl (Me, Et, n-Pr or i-Pr) aminoethane-2-

thiols and corresponding protonated salts

(13)  Thiodiglycol: Bis (2-hydroxyethyl)sulfide (111-48-8)
(14)  Pinacolyl alcohol: 3,3-Dimethylbutan-2-ol (464-07-3)
SCHEDULE 3 [ss. 2 & 40]

CHEMICALS LISTED FOR THE PURPOSES OF THE
DEFINITION OF "SCHEDULE 3 CHEMICAL"

CAS
registry
number

A. Toxic chemicals
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ey

@

3)

4

&)

(6)

)

®)

®

(10)

11

12)

13)

(14)

(15)

(16)

Phosgene: Carbonyl dichloride

Cyanogen chloride

Hydrogen cyanide

Chloropicrin: Trichloronitromethane

Precursors:

Phosphorus oxychloride

Phosphorus trichloride

Phosphorus pentachloride

Trimethyl phosphite

Triethyl phosphite

Dimethyl phosphite

Diethyl phosphite

Sulfur monochloride

Sulfur dichloride

Thionyl chloride

Ethyldiethanolamine

Methyldiethanolamine

(75-44-5)

(506-77-4)

(74-90-8)

(76-06-2)

(10025-87-3)

(7719-12-2)

(10026-13-8)

(121-45-9)

(122-52-1)

(868-85-9)

(762-04-9)

(10025-67-9)

(10545-99-0)

(7719-09-7)

(139-87-7)

(105-59-9)



LEE — 2003F 7TH2H

LEGISLATIVE COUNCIL — 2 July 2003 223

Clause

Schedule 2

7)

(a)

(b)

(d)

Amendment Proposed

Triethanolamine (102-71-6)

SCHEDULE 4 [ss. 9 & 40]

FEE TO ACCOMPANY APPLICATION FOR PERMIT
UNDER SECTION 9 OF THIS ORDINANCE

$495".

By deleting "SCHEDULE 2" and substituting
"SCHEDULE 5".

In section 1, in the proposed item 19, by deleting
"possessing” and substituting "acquiring, stockpiling,
retaining".

In section 2, in the proposed section 2(3), by deleting "the
Convention on the Prohibition of the Development,
Production, Stockpiling and Use of Chemical Weapons and
on their Destruction, signed at Paris on 13 January 1993, as
set out in Schedule 1 to" and substituting "section 2(1) of".

By adding -
"Customs and Excise Service Ordinance

3. Ordinances referred to
In sections 17 and 17A

Schedule 2 to the Customs and Excise Service
Ordinance (Cap. 342) is amended by adding -
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"Chemical Weapons (Convention) Ordinance
( of 2003)".".



ItE — 2003F 7TH 2H
LEGISLATIVE COUNCIL — 2 July 2003 225

B 11
(2001 £ (1237 ) fEpIEZE )
PREEREERE

T pg e B R F Bh 58 B9 2 1F =€

R 2 1E =

£ "I Z®rmmA CRBET

@ WmA —

T(A) F 3@k () (5)@fk ] T &
Rl BERRE THBEZRT BE ZERET RIEWRAE
F A m AL TERAEE B R AR B R & Bl

b EE@ZH MEE BT ZHRNOFTE T TR DL
Bk -

il £ R RYEE 35A ML —

“35A. BEEANEHABEBHEEN
R — 4 & ey F L H (& AY
BEBILIFE 35 EFTIER
RICREESH A
(D mAFEHFELERSZEREE
WRTAE B R ~ i s 5 &k M R fE Ry - HIE IR 5R
35 (3) 0k AT 15 1Y (= AL iR BE 42 Bt -

(2)  WHAERAEES —



IikE — 2003F 7TH2H

226 LEGISLATIVE COUNCIL — 2 July 2003
X R IR

@ EEEEANERL  ©

1A

(b) B E MR A E B (H B
EANEELERE - Bl
FEER (3) 8 (4) AT ML E & -

N
\

=

MEERES (DX ZEELEGEE 35 FATHE
R AL AR HE R B - JIEE (D FCE AR ZE W -

(3) FE {4l 55 (2) (bR 7 3 1 1 (5 ) 80 50 0 20
REE AT R - HIEE (D) 3Tl R % —

@ ZERBENEE LEZEHEY K
PR B B R i PR R B B 5 Bk

(b)  EZE R

() 5% % 5 E Bl B R R
HIRT A o (78 H 2 B AL E R
A B Gk B E 73 ) 5 2K R
EE LW ERY W
R B S E i R W

(i) % 7 5 W Bl B R R
HIRT A o (18 H 2 B AL E R
HERY M E S VMR EE
FFH (LERMWES ) Ei@ 15
7> ## - B ( HE BE R B B FE i BR
RIS ) 10 5

T £ (2) B (b)(Q)E% v %5 78 7 81 o 76 7 7B B2 (0 423 - 3t B
RS BB B R ERER TS
BTy S 2% B 7 80 2 B R R B 1 — 4 80 1 (0 L -



IikE — 2003F 7TH2H
LEGISLATIVE COUNCIL — 2 July 2003 227

7R 2 1E =

(4)  {EAAT 55 (2) (b)K A i it 19 1F &y B #2 B 200

B —
(@ E ok E i B e E R E R E B
(B Q)FHEHERN ) ;
b) FEEBILCHUAFTETHEGLHNE
LU 1
© HWHREBTFEN WMo ERLY

( “HEUERERLT ) RETERERT % (DOHA
iR AR B AR T 5% 1 W b R A
WYt e S E R - REHEZER TSR Y A
W%t E B W AT Al BE T - KRR T 18 HUE 1R 5%
Py it B A T8 5 B A o 12 B B 5 R o B R B Y AT BE
M -

(5) EBWHME - RERBENEY & HE
W2 Ry T %8 B IR 5% 70 it 9 1 i A9 48 B Y AT BE 1
IRf - fA) 78 B AR oC R 20 (R S 0 By T e 2 1R 1R U5
DL AT DU 5 8 - A% <5 80 0 19 8 Bt 28 Mol s fi8 B
EE R E > —

@  BE ST R B W) b 1 18 I R A
BB B (AL AF O RS A 1 R B )
WLz (F ab 1T RS - LERE MG
sl BERZ AE IR R B 5 Bk

(b) R EH Y S0 TE I L B
Wl s E B e

(6) FEAfMES . "ETE" (ebook) f5HE K
B R ERELNHEG  MEEatas —

@ U TFEEERGHRER
W —



IikE — 2003F 7TH2H
228 LEGISLATIVE COUNCIL — 2 July 2003

X 2 R (2 1E =<

i EEEA G K

(i)  SCEAEMS ( EEEARRS)
Bk b > & S0 bl B2l 1
m ( CTEEELT )

B e BF 5 20 % 2 A &Y 18 B
U AR~ JE 58 20 T 89 &8 - RRAS 1Y
BREHR &

(b)  —EE R R R R
BEEa (FZERS N FERMS
A EE A ERR R ) -

() Ry EgeM » fEAE(H 6) BRI ) d -
HF o B 8 B A R o BI R S B IE F o 1Y 8 B B
(SN TeNi RS = = R A DR Nl Ok b

4 =AY LISAEM AL —

“118A. ZFE 60 B 61 {85 118 (1) &
FrETSEfTAYE

FEAE T R 28 118 (1) R A AT FRAT M 1T Y R AR
FFiiE —

@ HEH 60 Kk 6lRME > EAAMAE
o TE I A 7 P Z A B DA S 1 A fn] i
AR EEREN - ZAMBZE
G ERBEHE AR 60(2) B #2 It
MEFRT 5 &

(b)  E5 60 kK 61 BRmEER 35A (1) 5:HE A 1Y
T%gﬁ&ﬁ%ﬁm%@@%ﬁﬁ
*W&@M%*W&ﬁ%@%

nﬂﬁ — Bk s BRI - R AE R A



IikE — 2003F 7TH2H
LEGISLATIVE COUNCIL — 2 July 2003 229

X 2 R (2 1E =<

IRIZZE 60 B¢ 61 {5 m L 2 85 & A2 =
H B E T T 8 R U R% &”QE’J
W HE - HIRZAE R rl k28 35A (1) f5%

F YA 8 B s A2 59 i E’J%’ﬁ%nu
fEH i A 8 R U R F AL Y R

fE -7

Frig maA —
“A4h. RETE
(1) FI1B(HKBHEFTEE] » MA —

“HFEaR G A0 $%”  ( musical visual recording ) §
EMFFEE 2 RENAE EEH 52 HEIR
BER o B S F L B B TH 5N SR E
un&ﬁ@%Eﬁ*ﬁfﬁﬁﬁﬁﬁﬁ%fﬁ%ﬁﬁ%}ﬂz
H B T Y R

A 40 $% 7 ( musical sound recording ) f§
TERENRE EEL s EHBHEEE T E
2% 5 i B E B IH AL 4 S E an B B
Fr % I B A 4 SO (R i B R R Y B A

“ —on
El

5

\;{E

“BiRBEI sk ERER" ( television drama ) #5
%—ﬂxf@ﬁbfﬁﬂﬁlﬂﬁ i BB s B — &

“®H" (movie) B —RWRBELN M
(@) %198 EHTFET - MA —

“(3) R AE A RS R B0 KB
Ml T BRI RZ B 2 > M EHL T

Rk



IikE — 2003F 7TH2H
230 LEGISLATIVE COUNCIL — 2 July 2003

X R IR
1% 8 PRI RZIF ol B RROPE B R 1 BEZ (F AL E B
B 22 MR B 5 A RORE B IR fE e o AR AR
MimE - "HEMEET (lawfuly made ) B {F
rn R B - WA E RN -7

48. REFAAVWERAG

199 BRE FER] - ERTIMA —

“ G A 55198 (3) 15
EE LN 198 (1) &
R W 198 (1) &
i B 2R R i 7R R 198 (1) &
47 5198 (1) &7

4.  "RIEBAHBHE BHERE

2 22905) @fRE TER] - BERE "ERET &
E AR BEMFRAEFAMARLNL "BEREEN
FTfE B %2~ s st 757 -7

5 il =&z eeim L —
“5. n A A& XX
WimA —

“282. BEMEXREBIEX



IikE — 2003F 7TH2H

LEGISLATIVE COUNCIL — 2 July 2003 231
fiEe % BB EE
fff 2 6 A BRI Lk A 6 1 AT O B9
EETH B RSO RS =7 =7 e
16 < mA —
“6. AR 6
HinA —

“ff % 6 (55 282 {5 ]
e 1 {5 S R PR R S

BR P € 2003 =R BE ( B3] ) bl )
(2003 28 B ) FrfEEYER]
1Y 368V P 0% SR fR B R C

1. EE
(1) HEARMFERD BIXEBSEARTEN —

“€ 2003 FEEETEH )7 ( amendment Ordinance of
2003 )¥E( 2003 fERRME( B FT )R BI X 2003
g 9% ) s

“C B =M )" ( Suspension Ordinance ) $5( 2001
FERRAE (EIEERERT ) B ) (5 568
) oo

(2)  FEARM FA - Rl e B2 ( 2003 4
fE 3T e B ) 2B w58 F A9 A e B - B 2 ok Bl 7
2% (2003 FERT BRG] ) EXATEA T ( BiE
Rl ) —pFE Ry fEE B2 ( 2003 FERT R )
A I E A A R



IikE — 2003F 7TH2H
LEGISLATIVE COUNCIL — 2 July 2003

7R 2 1E =

2. AMEGIZE 35A MEH LT E AR
ERAEHR

(1) nHAE SR B E & 1E (2003
FERIGRE ) EMETHEREEH T ASE
mEAEE #2003 F BT R B1 ) 4 0w iE A 1y
ARG S 35 (3) {6k Fr 45 B9 4= AL hi 18 12 2 et » RIS

iR 8 FH R B% A2 B -

(2)  wtAE (2003 EEETEHRE] ) 4 %R B
A E R SR E RS EEAERER (&
15 2 T A i 1 A1 R E AN {6k 01 B BT 3R 1T B9 4 1T
ER ) ME » RREIE 350 BREAF S > Ha
2 M B 2 5 (1) BRB2 At By iy A Bl i A 2 B
—HBEATEHE &K - B ZEEE
154 0 Ry 1= U MROME R B i s (H R BE /R B #2¢ 2003
FERTERO ) &Rtk #F 5% 61 B B R &% B
i AT o B RBRBISE 35 Rk - EIR
G B A RO 35(3) 5 A 18 1Y 1= JU AR 1 12 B
an o HIE BTSN -

(3) R dREr » Ak (2003 FE5]
R pl ) WA BAEM A 2003 FEFT BRI )
A S 58 2B R AU RRORE 1T B A Y B A BE

3. EABRUEFM "FiT@AT 8
A& 51 55 35A 1% 38 F A9
EM A B S &M A
MAEEREE

(1) nHAE SR B B 1E (2003
FERIGRE ) EMETHEREBH T AEE
i EAE B 2 € 2003 F BT R B1 ) 4 % ai & A 1y
ARG S 35 (3) {6k Fr 45 B9 4= AL i 18 12 24 et » RIS

iR 8 R B% AR B -



IikE — 2003F 7TH2H
LEGISLATIVE COUNCIL — 2 July 2003 233

7R 2 1E =

(2) B (2003 F£EFTHRE ) £%E - &
Al NS AAE € 2003 FEET RO ) A& RHT B A
o 38 A B F o A9 R B A R R - 1 R
EARAEE 2 (2003 F BT GRB1 ) 4 0wl iE A 1y
ARBIEE 118 (1) R Fr &7 R AT 5 {H {8 6E 12 B 52
(2003 FEETERBI ) 4 8tk FF 5% 18 B b BUBERF
% B AL AT A R R BRI ER 35A TR
ZERN G BAGRNE 35 RATENEILE
RRHE R B - R B 4h -

4.  EBLIERMAMEGIE 35A & AB B
EFRIEBERZNABERBEM
EFEZTENERTEES AR
A& ) 55 35A 158 B 1Y 15 &

Y 8 & & T 48 ERY
MEEEERE

(1) WARGEHE S 354 88 HNEFEZD

HE M —

@@ 1£ (2003 FEFTHRE ) £
AT S 5 R

(b) (& R R B Rt AR R
BIEE 60 ke 61 o1 & Ak 8 & 7Y
HE A6 BZ A ah B9 A P B
BeIE B H - 8 R AU AR A

[uTu
A {5 5 FH R 5% R B e

(2) B (2003 F£EFTHRE ) %L - &
{af N A5 IR A 0% 58 A9 b B9 4R B A+ 1T 18R
EARAEE # (2003 F BT R B1 ) 4 0w iE A 1y
AGRBIE 1181 BRATET FEAT 5 (H b B Ak B 28



IikE — 2003F 7TH2H
LEGISLATIVE COUNCIL — 2 July 2003

7R 2 1E =

L8 (D HRATRIIRITMETHNEREF NS @ £
BE R A RBIZE 118A itk - REEF —ERGLEER
7 (2003 FERTHRA ) EMREE  FEBRA
PROIEE 60 ke 61 i = b 8 & &9 8 A 65 FH 5% (F
oo Y N P S AE Ry S - AT BIS - 7 o7



LEE — 2003F 7TH2H
LEGISLATIVE COUNCIL — 2 July 2003 235

Annex |1
COPYRIGHT (AMENDMENT) BILL 2001

COMMITTEE STAGE

Amendments to be moved by the Secretary for Commerce,
Industry and Technology

Clause Amendment Proposed

1(2) By deleting "and Industry" and substituting ", Industry and
Technology".

2 (a) By adding -

"(1A)  Section 35(4)(a) and (i) and (5)(a) is
amended by repealing everything from "3 & 5 " to
"= g 2" and substituting " {F T B FTE B F © H
4 T

(b) By deleting subclause (2) and substituting -

"(2) Section 35(9) is repealed.".

3 By deleting proposed section 35A and substituting -

"35A. Copy of a computer program, or of
certain other works embodied in
the same article as a computer
program, not an "infringing
copy" for the purposes
of section 35(3)

(1) A copy of a work to which this subsection
applies is not an infringing copy for the purposes of
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section 35(3) if it was lawfully made in the country,
territory or area where it was made.

(2)  Subsection (1) applies to -
(@) acopy of a computer program; or

(b) except as provided in subsection (3)
or (4), a copy of a work other than a
computer program, which copy is
embodied in an article that also
embodies a copy of a computer
program,

that, but for subsection (1), would be an infringing copy
for the purposes of section 35(3).

(3)  Subsection (1) does not apply to any copy
of a work described in subsection (2)(b) -

(@) that is a copy of the whole or
substantially the whole of a movie or
a television drama; or

(b) thatis a copy of a part of a movie or a
television drama if -

(1)  all those parts of the movie or
television drama copies of
which are embodied in the
article together constitute the
whole or substantially the
whole of the movie or
television drama; or
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(1) the viewing time of all those
parts of the movie or television
drama copies of which are
embodied in the article is, in
the case of a movie, more than
15 minutes in aggregate or, in
the case of a television drama,
more than 10 minutes in
aggregate,

and in paragraphs (a) and (b)(i), reference to a television
drama, in the case of a television drama comprising one or
more episodes, is reference to an episode of the television
drama.

(4)  Subsection (1) does not apply to any copy
of a work described in subsection (2)(b) that is -

(@) a copy of a movie or a television
drama (other than a copy to which
subsection (3) applies);

(b) a copy of a musical sound recording
or a musical visual recording; or

(c) acopy that forms part of an e-book,

(a "specified copy of a work") if the article in which the
specified copy is embodied is likely, in being acquired by
a person for his own use, to be acquired for the purpose of
acquiring the specified copies of works that are embodied
in it more so than for the purpose of acquiring the copies
of works other than specified copies that are embodied in
1t.
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(5) For the purposes of subsection (4), in
considering the extent to which an article is likely to be
acquired for the purpose of acquiring a particular copy of
a work that is embodied in it, a copy of those parts of any
computer program the function of which is to provide a

means of -

(@)

(b)

viewing or listening to a specified
copy of a work that is embodied in
the article (or, where that work is in
encrypted form, a means of
decrypting it so as to enable such
viewing or listening); or

searching for any specific part of a
specified copy of a work that is
embodied in the article,

shall be regarded as part of the specified copy of a work.

(6) In this section, "e-book" (FE+3) means a
combination of copies of works embodied in a single
article and comprising -

(a)

one or more copies of each of -
(1)  a computer program; and

(i) a literary work (other than a
computer program), a dramatic
work, a musical work or an
artistic work ("main work"),

so arranged as to provide for the
copy of the main work to be
presented in the form of an electronic
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version of a book, magazine or
periodical; and

(b) where a main work is accompanied
for illustrative purposes by any copy
or copies of films or sound
recordings, that copy or those copies.

(7) For the avoidance of doubt, reference in
this section, other than subsection (6), to a copy of a work
is reference to a copy of the whole or a substantial part of
a work.".

4 By deleting proposed section 118A and substituting -

"118A. Application of sections 60 and 61 to
offences under section 118(1)

For the purpose of any proceedings for an offence
under section 118(1) -

(@) a person is a lawful user of a
computer program for the purposes
of sections 60 and 61 if he has a
contractual right to use the program
in any place in or outside Hong
Kong, and section 60(2) shall have
effect accordingly; and

(b) sections 60 and 61 apply in relation
to a copy of a work other than a
computer program to which section
35A(1) applies as they apply in
relation to a copy of a computer
program and, accordingly, any act
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that may under section 60 or 61 be
done in relation to a copy of a
computer program without infringing
the copyright in the program may be
done in relation to a copy of a work
other than a computer program to
which section 35A(1) applies without
infringing the copyright in the
work.".

New By adding -
"4A. Minor definitions

(1)  Section 198(1) is amended by adding -

""movie" (% % ) means a film of the kind

commonly known as a movie;

"musical sound recording" (¥ %% B F i #% )
means a sound recording the whole or a
predominant part of which consists of the
whole or any part of a musical work or a
musical work and a related literary work;

"musical visual recording" (3% %% i % 2 8% )
means a film with an accompanying sound-
tract, the whole or a predominant part of
which sound-track consists of the whole or
any part of a musical work or a musical
work and a related literary work;

"television drama" (5 ji7 & B¢ & i B8 & ) means a
film of the kind commonly known as a
television drama;".
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(2)  Section 198 is amended by adding -

"(3) For the purposes of this Part,

"lawfully made" (& i %I{F), in relation to a

copy of a work, does not include a copy that was

made in a country, territory or area where there is
no law protecting copyright in the work or where
the copyright in the work has expired.".
4B. Index of defined expressions
Section 199 is amended, in the Table, by adding -
"lawfully made section 198(3)
movie section 198(1)
musical sound recording section 198(1)
musical visual recording section 198(1)
television drama section 198(1)".
4C. Meaning of "infringing fixation"

Section 229(5)(a) is amended by repealing
everything from "7F #1/E " to "# 5 2 " and substituting
"RUEBFENMERR - M@ ".".

5 By deleting the clause and substituting -

"5. Section added

The following is added -
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Clause

New

Amendment Proposed

"282.  Transitional provisions and savings

Schedule 6 contains  transitional
provisions and savings in relation to certain

nn

amendments made to this Ordinance.".".

By adding -
"©. Schedule 6 added
The following is added -
"SCHEDULE 6 [s. 282]

TRANSITIONAL PROVISIONS
AND SAVINGS

Transitional provisions and savings in
relation to amendments effected by
the Copyright (Amendment)
Ordinance 2003
( of 2003)

1. Interpretation

(1) In this Schedule, unless the context
otherwise requires -

"amendment Ordinance of 2003" (( 2003 F{& ]
& #5] ) ) means the Copyright (Amendment)
Ordinance 2003 ( of 2003);

"Suspension Ordinance" ( { & {£ {& 5] ) ) means
the Copyright (Suspension of Amendments)
Ordinance 2001 (Cap. 568).



LEE — 2003F 7TH2H
LEGISLATIVE COUNCIL — 2 July 2003 243

Clause Amendment Proposed

(2) In this Schedule, a reference to this
Ordinance as it applied immediately before the
commencement of the amendment Ordinance of
2003 is a reference to this Ordinance as read
together with the Suspension Ordinance, as those
Ordinances applied immediately before that
commencement.

2. Application of section 35A of this
Ordinance to previously
imported copies

(1) This section applies to a copy of a
work that is an infringing copy for the purposes of
section 35(3) of this Ordinance as it applied
immediately before the commencement of the
amendment Ordinance of 2003, and is such an
infringing copy by virtue only of an importation
or proposed importation into Hong Kong that
occurred before that commencement.

(2)  For the purpose of any act done after
the commencement of the amendment Ordinance
of 2003 in relation to a copy of a work to which
this section applies (including any act alleged to
constitute an infringement of copyright or an
offence under this Ordinance), section 35A of this
Ordinance shall have effect as if it had been
enacted before the occurrence of the importation
or proposed importation referred to in subsection
(1) and, accordingly, the copy is not to be
regarded as an infringing copy unless, having
regard to section 35A of this Ordinance, it would
also be an infringing copy for the purposes of
section 35(3) of this Ordinance if the importation
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or proposed importation into Hong Kong had
occurred immediately after that commencement.

(3) For the avoidance of doubt, nothing
in this section or in the amendment Ordinance of
2003 affects any right of action in relation to an
infringement of copyright that occurred before the
commencement of the amendment Ordinance of
2003.

3. Exemption from criminal liability
previously incurred in respect of
"parallel-imported" copies of
works to which section 35A
of this Ordinance applies

(1) This section applies to a copy of a
work that is an infringing copy for the purposes of
section 35(3) of this Ordinance as it applied
immediately before the commencement of the
amendment Ordinance of 2003, and is such an
infringing copy by virtue only of an importation
or proposed importation into Hong Kong that
occurred before that commencement.

(2) As from the commencement of the
amendment Ordinance of 2003, a person shall not
be liable to conviction for an offence under
section 118(1) of this Ordinance, as that section
applied immediately before that commencement,
in respect of an act done before that
commencement in relation to a copy of a work to
which this section applies unless, having regard to
section 35A of this Ordinance, the copy would
also be an infringing copy for the purposes of
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section 35(3) of this Ordinance if the importation
or proposed importation into Hong Kong had
occurred immediately after that commencement.

4. Exemption from criminal liability
previously incurred in respect of
a back-up copy of, or necessary
copying or adapting of, a copy
of a work to which
section 35A of this
Ordinance applies

(1) This section applies to a copy of a
work to which section 35A of this Ordinance
applies, where the copy -

(a)

(b)

was made  before  the
commencement of the
amendment  Ordinance  of
2003; and

is an infringing copy by virtue
only of the fact that it was
made by a person who did not
have a contractual right to use
the work for the purposes of
sections 60 and 61 of this
Ordinance.

(2) As from the commencement of the
amendment Ordinance of 2003, no person shall be
liable to conviction for an offence under section
118(1) of this Ordinance, as that section applied
immediately before that commencement, in
respect of a copy of a work to which this section
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applies unless, for the purposes of proceedings for
an offence under section 118(1) of this Ordinance,
and having regard to section 118A of this
Ordinance, the same copy made immediately after
that commencement would be a copy made by a
person who did not have a contractual right to use
the work for the purposes of sections 60 and 61 of

nmn

this Ordinance.".".
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Annex 111
COMPANIES (AMENDMENT) BILL 2002

COMMITTEE STAGE

Amendments to be moved by the Secretary for Financial Services
and the Treasur

Clause Amendment Proposed
1(2) By adding "and the Treasury" after "Services".
2 (@) In subclause (1)(b) -

(1)  in the proposed definition of "manager", by deleting
"occupying a position under the immediate authority
of the board of directors” and substituting "who,
under the immediate authority of the board of
directors, exercises managerial functions";

(1) by adding -

nn

reserve director" (ff £ ¥ % ) means a
person nominated as a reserve director
of a private company under section
153A(6);".

(b) In subclause (3) -

(1) by deleting "(12)" and substituting "(10)";

(1) by deleting "(13)" and substituting "(11)".

New By adding -
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Clause Amendment Proposed

"13A. Definitions

Section 47B(2) is amended by repealing
"157H(1)" and substituting "157HA(12)".".

26(2) By deleting the proposed section 58(3) and substituting -

"(3) Confirmation by the court of a reduction of
the share capital of a company is not required under
subsection (1) if the sole purpose of the reduction is to re-
designate the nominal value of the shares of the company to
a lower amount and the following conditions are satisfied -

(a)

(b)

(©

(d)

the company has only one class of
shares;

all issued shares are fully paid-up and
the amount of the net assets of the
company is not less than its paid-up
share capital;

the reduction applies to and affects all
shares equally;

the amount arising from the reduction
is not less than an amount
representing the difference between
the amount of the company's fully
paid-up share capital immediately
before the reduction and the amount
of its fully paid-up share capital
immediately after the reduction; and
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Clause

29

31(3)

New

33

Amendment Proposed

(¢e)  the amount arising from the reduction
is credited to the share premium
account of the company.

(4) In this section, "net assets" (% & & ), In
relation to a company, has the same meaning as in section
157THA(12).".

In the proposed section 61A(1)(b), by deleting "the company's
compliance with section 58(3)" and substituting "that the
conditions set out in section 58(3)(a), (b), (¢), (d) and (e) have
been satisfied".

In the proposed section 70(4), in the definition of "business day",

by deleting "the Unified Exchange" and substituting "a
recognized stock market".

By adding -
"31A. Interpretation
Section 79A(1) is amended, in the definition of

"net assets", by repealing "157H(1)" and substituting
"157THA(12)".".

By deleting the proposed section 85(1), (2) and (3) and
substituting -

"(1) The Registrar may, on application under
this section, where he is satisfied that the debt for which a
registered charge was given has been paid or satisfied in
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Clause

Amendment Proposed

whole or in part, enter on the register a memorandum of
satisfaction in whole or in part.

(2) The Registrar may, on application under
this section, where he is satisfied that the whole or any part
of the property or undertaking subject to a registered charge
has been released from the charge or has ceased to form
part of the company's property or undertaking, enter on the
register a memorandum of that fact.

(3) An application under this section shall be
made in the specified form and be accompanied by such
evidence as the Registrar may require.

(B3A)  The specified form referred to in subsection
(3) shall contain -

(@) such particulars with respect to the
debt, charge, property or undertaking
in question as may be specified by the
Registrar; and

(b) a statement certifying the fact of
payment, satisfaction, release or
cessation, as the case may be.

(3B)  The specified form referred to in subsection
(3) shall be signed by -

(a)  where it is submitted to the Registrar
on behalf of a company -

(i) a director or officer of the
company;
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Clause Amendment Proposed
(i1) a solicitor of the High Court
acting on behalf of the
company; or
(ii1) in the case of an oversea
company, a person authorized
to accept service of process
and notices on its behalf who is
registered  under  section
333(1)(c); or
(b) in any other case, by the mortgagee
or person entitled to the charge.".
New By adding -
"39A. Annual return to be made by company
Section 107(2)(i) is amended by repealing "as are
by this Ordinance required to be contained with respect to
directors and the secretary respectively" and substituting
"or a reserve director of the company as are by this
Ordinance required to be contained with respect to
them".".
44 (@) In the proposed section 116BC(1) -

(i) by deleting "or that" and substituting "and that";

(ii)) by adding "agreed in accordance with section 116B"
after "written resolution";

(iii) by deleting "30" and substituting "7".
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Clause

49

33

Amendment Proposed

(b) By adding after the proposed section 116BC(1) -

"(1A) Where the member provides the
company with a written record of a decision in
accordance with subsection (1), that record shall be
sufficient evidence of the decision having been taken
by the member.

(1B) A company shall cause a record of
all written records provided to the company in
accordance with this section to be entered into a book
kept for that purpose in the same way as minutes of
proceedings of a general meeting of the company.

(1C) Section 120 shall apply to a record
made in accordance with subsection (1B) as that
section applies to the minutes of proceedings of any
general meeting of a company.".

(c) By adding after the proposed section 116BC(2) -
"(2A) If a company fails to comply with
subsection (1B), the company and every officer of

the company who is in default shall be liable to a fine
and, for continued default, to a daily default fine.".

By deleting "B — " and substituting "i —".

(@) In the proposed section 153A(3), by deleting "subsection
(4)" and substituting "subsections (4) and (5)".

(b) In the proposed section 153A(4), by deleting "Where" and
substituting "Subject to subsection (5), where".
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Clause Amendment Proposed

(©)

By adding after the proposed section 153A(4) -

"(5) Where the number of directors of
a private company having only one director is
reduced to zero by reason of the death of that director
and the deceased director was, at the date of death,
the sole member of the company, the company or any
officer of the company shall not be liable for any
default in respect thereof under this section unless the
default continues for a period of 4 months beginning
on the date of the grant of probate of the will, or of
letters of administration of the estate, of the deceased
director.

(6) Where a private company has
only one member and that member is the sole
director of the company, the company may in general
meeting, notwithstanding anything in its articles,
nominate a person (other than a body corporate) who
has attained the age of 18 years as a reserve director
of the company to act in the place of the sole director
in the event of his death. Where the company
nominates a reserve director, it shall send to the
Registrar particulars of the nomination in accordance
with section 158(4), (4A) and (4B).

(7) The nomination of a person as a
reserve director of a private company ceases to be
valid if -

(a) before the death of the
director in respect of whom
he was nominated -
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Clause

Amendment Proposed

(1)  he resigns as reserve
director in
accordance with
section 157D; or

(i) the company in
general meeting
revokes the
nomination; or

(b) the director in respect of
whom he was nominated
ceases to be the sole
member and sole director of
the company for any reason
other than the death of that
director.

(8) Subject to compliance with the
conditions set out in subsection (9), in the event of
the death of the director in respect of whom the
reserve director is nominated, the reserve director
shall be deemed to be a director of the company for
all purposes until such time as -

(a) a person is appointed as a
director of the company in
accordance with its articles;
or

(b)  he resigns from his office of
director in accordance with

section 157D,

whichever is the earlier.
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9) The conditions referred to in
subsection (8) are -

(a) the nomination of the
reserve director has not
ceased to be valid under
subsection (7); and

(b) the reserve director is not
prohibited by law from
acting as a director of the
company.".

55 By deleting the clause and substituting -

Section added
The following is added -

"153C. Written record of decision of sole
director of private company

(1) Where a private company has
only one director and that director takes any
decision that may be taken in a meeting of the
directors and that has effect as if agreed in a
meeting of the directors, he shall (unless that
decision is taken by way of a resolution in
writing) provide the company with a written
record of that decision within 7 days after the
decision is made.

(2) Where the director provides the
company with a written record of a decision in
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Clause

Amendment Proposed

accordance with subsection (1), that record shall
be sufficient evidence of the decision having
been taken by the director.

(3) A company shall cause a record of
all written records provided to the company in
accordance with this section to be entered into a
book kept for that purpose in the same way as
minutes of proceedings of a meeting of the
directors.

(4)  If the director fails to comply with
subsection (1), he shall be liable to a fine and,
for continued default, to a daily default fine.

(5) If a company fails to comply with
subsection (3), the company and every officer of
the company who is in default shall be liable to a
fine and, for continued default, to a daily default
fine.

(6) Failure by the director to comply
with subsection (1) shall not affect the validity of

nn

any decision referred to in that subsection.".".

56(3) In the proposed section 154(4), by deleting "# — " where it twice
appears and substituting "if —".

New By adding -

"STA.

Resignation of director or secretary

Section 157D is amended by adding -
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"(4) In this section, "director" (& %)
includes a reserve director and a person deemed to
be a director under section 153A(8).".".
58 (a) By deleting the proposed section 157H(1) and (2) and

substituting -

"(1) The prohibitions in this section are
subject to the exceptions in section 157HA.

(2) A company shall not, directly or

indirectly -

(a)

(b)

()

make a loan to a director of the
company or of its holding
company;

enter into a guarantee Or
provide any security in
connection with a loan made
by any other person to such a
director; or

if any one or more of the
directors of the company holds
(jointly or severally or directly
or indirectly) a controlling
interest in another company -

(i) make a loan to that other
company; or
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Clause Amendment Proposed

(2A)

(2B)

(1) enter into a guarantee or
provide any security in
connection with a loan
made by any person to
that other company.

A relevant company shall not -

(a)

(b)

(c)

make a quasi-loan to a director
of the company or of its
holding company;

enter into a guarantee Or
provide any security in
connection with a quasi-loan
made by any other person to
such a director; or

if any one or more of the
directors of the company holds
(jointly or severally or directly
or indirectly) a controlling
interest in another company -

(1) make a quasi-loan to that
other company; or

(1) enter into a guarantee or
provide any security in
connection with a quasi-
loan made by any other
person to that other
company.

A relevant company shall not -
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(@)

(b)

(©)

enter into a credit transaction
as creditor for a director of the
company or of its holding
company;

enter into a guarantee Or
provide any security in
connection with a credit
transaction entered into by any
other person as creditor for
such a director; or

if any one or more of the
directors of the company holds
(jointly or severally or directly
or indirectly) a controlling
interest in another company -

(i) enter into a credit
transaction as creditor
for that other company;
or

(1) enter into a guarantee or
provide any security in
connection with a credit
transaction entered into
by any other person as
creditor for that other
company.

(2C) A company shall not arrange for the
assignment to it, or the assumption by it, of any
rights, obligations or liabilities under a transaction
that, if it had been entered into by the company,
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Clause Amendment Proposed

would have contravened subsection (2), (2A) or
(2B).".

(b) In the proposed section 157H(3), by deleting "(2)" and
substituting "(2C)".

(c) By deleting the proposed section 157H(4) and substituting -

"(4) A company shall not take part in any
arrangement whereby -

(a) another person enters into a
transaction or arrangement
that, if it had been entered into
by the company, would have
contravened subsection (2),
(2A), (2B) or (2C); and

(b) that other person, in pursuance
of the arrangement, has
obtained or is to obtain any
benefit from the company or
its holding company or a
subsidiary of the company or
its holding company.".

(d) In the proposed section 157H(S) -

(1) by deleting "subsection (1)" and substituting
"subsections (2), (2A) and (2B)";

(ii) in paragraph (a), by deleting "in the case of which
shares are listed on the Unified Exchange" and
substituting "that has any of its shares listed on a
recognized stock market".
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©)

In the proposed section 157H(7) -

®)

(ii)

(iii)

(iv)

in the definition of "company", by deleting
paragraph (b) and substituting -

"(b) any other body corporate that is
incorporated in Hong Kong under an
Ordinance and that has any of its shares
listed on a recognized stock market,";

in the definition of "credit transaction”, by deleting
paragraphs (a) and (b) and substituting -

"(a)  supplies goods to the borrower under a
hire-purchase agreement;

(b) sells goods or land to the borrower
under a conditional sale agreement;

(ba) leases or hires goods or leases land to
the borrower in return for periodical
payments; or";

in the definition of "quasi-loan", in paragraphs (a)
and (b), by deleting "under an agreement" and
substituting "in pursuance of an agreement";

by adding -

""conditional sale agreement" (F & {4 & &= 7

#% ) means an agreement for the sale of
goods or land under which -

(a) the purchase price or
part of it is payable
by instalments;
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(b) the property in the

(©)

goods or land is to
remain in the seller
until such conditions
as to the payment of
instalments or
otherwise as may be
specified in  the
agreement are
fulfilled; and

the buyer is
(notwithstanding
such reservation of
property) to be in
possession of the
goods or land prior to
the fulfilment of such
conditions;

"hire-purchase agreement" (fH i {7 3% ) means
an agreement for the bailment of goods
under which the bailee may buy the
goods, or under which the property in
the goods will or may pass to the bailee;

"land" (+ #) includes any estate or interest
in land, buildings, messuages and
tenements of any nature or kind

whatsoever;

"relevant company" (7 fd 2\ 7] ) means a
company within the meaning of this
subsection but does not include a private
company other than a relevant private

company;
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(®)

(2

(h)

"relevant private company" (5 B FA A A F))

means a private company that is a
member of a group of companies of
which a company that has any of its
shares listed on a recognized stock
market is a member;".

In the proposed section 157H(S) -

®)
(ii)

(iii)

in paragraph (a), by deleting "and" at the end;

in paragraph (b), by deleting the full stop and
substituting "; and";

by adding -

"(©

a body corporate is not to be treated as a
shadow director of any of its
subsidiaries by reason only that the
directors or a majority of the directors of
the subsidiary are accustomed to act in
accordance with its directions or
instructions.".

In the proposed section 157HA(1), by deleting "Nothing in
section 157H shall be construed as prohibiting" and
substituting "Section 157H does not prohibit".

In the proposed section 157THA(2) -

®)

(ii)

by deleting "Nothing in section 157H shall be
construed as prohibiting" and substituting "Section
157H does not prohibit";

by deleting

"other than a private company that is a

member of a group of companies of which a
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®)

Q)

(k)

Amendment Proposed

company in the case of which shares are listed on the
Unified Exchange is a member" and substituting "not
being a relevant private company".

In the proposed section 157THA(3) -

(1) by deleting "nothing in section 157H shall be
construed as prohibiting a company" and substituting
"a company is not prohibited by section 157H";

(i) in paragraph (a), by deleting "or" at the end;

(i) in paragraph (b)(iii), by deleting the full stop and
substituting "; or";

(iv) by adding -

"(c) leasing or hiring goods or leasing land
to a director of the company on terms
not more favourable than the terms it is
reasonable to expect the company to
have offered, if the goods had been
leased or hired or the land had been
leased on the open market, to a person
who is unconnected with the
company.".

In the proposed section 157HA(4), by deleting "Subsection
(3)(a)" and substituting "The exception specified in
subsection (3)(a)".

In the proposed section 157HA(S), by deleting "Subsection
(3)(b)" and substituting "The exception specified in
subsection (3)(b)".
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(m)
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By deleting the proposed section 157HA(6) and substituting

"(6) Subject to this section, a company is
not prohibited by section 157H(2) from entering into
a transaction described in that section if the ordinary
business of that company includes the entering into of
transactions of that description.

(6A)  Subject to this section, a relevant
company is not prohibited by section 157H(2A) or
(2B) from entering into a transaction described in that
section if the ordinary business of that company
includes the entering into of transactions of that
description.".

In the proposed section 157THA(7) -
(1) by deleting "Subsection (6) operates” and substituting
"The exceptions specified in subsections (6) and (6A)

operate";

(1)  in paragraph (a), by adding "or relevant company, as
the case may be," after "company";

(ii1) in paragraph (b) -

(A) by adding "or relevant company, as the case
may be," after "expect the company";

(B) Dby adding "or relevant company" after "with
the company".

By deleting the proposed section 157HA(8) and (9) and
substituting -
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"(8) Subsections (6) and (6A) do not
authorize a company or relevant company, as the
case may be, to enter into a transaction described in
section 157H(2), (2A) or (2B) if, at the time the
transaction is entered into, the relevant amount

exceeds $750,000.

9) For the purpose of subsection (8),
"relevant amount” (5 %) -

(@)

in relation to a company that
at the time of the transaction
in question is subject to the
prohibition in section
157H(2) but is not subject to
the prohibitions in section
157TH(2A) and (2B), means
the aggregate of the following
amounts -

(1) the amount of the

transaction in question;

(1) the amount outstanding

at that time in respect
of  principal on all
loans made by the
company by virtue of
subsection (6) to the
director or  other
company  concerned
(excluding the
transaction in
question); and
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(b)

(iii)

the amount
representing the
maximum liability of
the company at that
time under all
guarantees and  all
security entered into or
provided by the
company by virtue of
subsection  (6) in
connection with any
loans made by any
person to the director
or other company
concerned (excluding
the  transaction in
question); and

in relation to a company that
at the time of the transaction
in question is subject to the
prohibitions in section
157H(2), (2A) and (2B),
means the aggregate of the
following amounts-

®)

(i)

the amount of the
transaction in question;

the amount outstanding
at that time in respect
of principal on all loans
and quasi-loans made
by the company to, and
all credit transactions
entered into by the
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company as creditor
for, the director or
other company
concerned by virtue of
subsection (6) or (6A)
(excluding the
transaction in
question); and

(ii1)  the amount
representing the
maximum liability of
the company at that
time under all
guarantees and  all
security entered into or
provided by the
company by virtue of
subsection (6) or (6A)
in connection with any
loans or quasi-loans
made by any person to,
or any credit
transactions entered
into by any person as
creditor for, the
director  or  other
company  concerned

(excluding the
transaction in
question).

(9A)  Subsections (3), (6) and (6A) do not
authorize a company to enter into a transaction if, at
the time the transaction is entered into, the relevant
amount exceeds 5 per cent of the amount of the
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company's net assets as shown in the latest balance
sheet laid before the company in general meeting.

(9B)  For the purpose of subsection (9A),
"relevant amount” (5 %) -

(@)

in relation to a company that
at the time of the transaction
in question is subject to the
prohibition in section
157H(2) but is not subject to
the prohibitions in section
157TH(2A) and (2B), means
the aggregate of the following
amounts -

(1) the amount of the

transaction in question;

(1) the amount outstanding

at that time, in respect
of principal and interest
or otherwise, on all
loans made by the
company to any of its
directors (excluding the
transaction in question
and any loans made by
virtue of subsection (1)

or (2)); and
(ii1)  the amount
representing the

maximum liability of
the company at that
time under all
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guarantees entered into
by the company, and in
respect of all security
provided by the
company, in
connection with any
loans made by any
person to any of its
directors (excluding the
transaction in question
and any guarantees or
security entered into or
provided by virtue of
subsection (1) or (2));
and

(b) in relation to a company that
at the time of the transaction
in question is subject to the
prohibitions in section
157H(2), (2A) and (2B),
means the aggregate of the
following amounts -

(1) the amount of the
transaction in question;

(i1) the amount outstanding
at that time, in respect
of principal and interest
or otherwise, on all
loans and quasi-loans
made by the company
to, and all credit
transactions entered
into by the company as
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(iii)

creditor for, any of its
directors (excluding the
transaction in question
and any loans, quasi-
loans or credit
transactions made or
entered into by virtue
of subsection (1) or
(2)); and

the amount
representing the
maximum liability of
the company at that
time under all
guarantees entered into
by the company, and in
respect of all security
provided by the
company, in
connection with any
loans or quasi-loans
made by any person to,
or any credit
transactions entered
into by any person as
creditor for, any of its
directors (excluding the
transaction in question
and any guarantees or
security entered into or
provided by virtue of
subsection (1) or (2)).".

By deleting the proposed section 157HA(13) and

substituting -
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(a)

(b)

Amendment Proposed

All other terms and expressions used
in this section have the same meaning as in section
157H subject to the following exceptions -

for the purposes of subsection
(3) of this section, "director"
(¥ ¥ ) does not include a
shadow director; and

section 157H(5) shall not
apply in relation to the
references to a director in
subsection (3) of this section
insofar as that subsection

applies in respect of a director
of -

(1) a company that has any

of its shares listed on a
recognized stock
market; or

(i1) a company that is a

member of a group of
companies of which a
company referred to in
paragraph (a) is a
member.".

In subclause (1), in the proposed section 157I(1), by
deleting "157H(1), (2) or (4)" and substituting "157H".

In subclause (2), by deleting "157H(1), (2) or (4)" and
substituting "157H".



LEE — 2003F 7TH2H

312 LEGISLATIVE COUNCIL — 2 July 2003
Clause Amendment Proposed

(¢c) In subclause (3) -

(@)

(i)

(iii)

in the proposed section 1571(4), by deleting
"157H(1), (2) or (4)" and substituting "157H";

in the proposed section 1571(5), by deleting
"157H(1), (2) and (4)" and substituting "157H";

By deleting the proposed section 157I(6) and
substituting -

"(6) In this section -

"company" (2% &) has the same meaning as in
section 157H(7);

"director" (# %), except in subsection (3),
includes a shadow director;

"the relevant circumstances" (F R[5 id), in
relation to a contravention of section
157H, means all the facts and other
circumstances constituting that
contravention including, in the case of a
transaction or arrangement which but
for any fact or circumstance would be
authorized by any provision of section
157HA, that fact or circumstance.".

60 (@) In the proposed section 157J(1) -

®)

by deleting "transaction or arrangement in
contravention of section 157H(1), (2) or (4)" and
substituting "transaction in contravention of section
157H(2), (2A) or 2B)";
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(ii) in paragraph (a), by deleting "or arrangement is
entered into in contravention of section 157H(1)(a),
(b) or (c)" and substituting "is entered into in
contravention of section 157H(2)(a) or (b), (2A)(a)
or (b) or (2B)(a) or (b)";

(i) in paragraphs (b) and (c), by deleting "or
arrangement".

(b) By adding after the proposed section 157J(1) -

"(1A) Where a company enters into an
arrangement in contravention of section 157H(2C) or
(4), the following persons shall, subject to subsection
(2), be guilty of an offence -

(a) if the arrangement is entered
into in connection with a
transaction described in section
157H(2)(a) or (b), (2A)(a) or
(b) or (2B)(a) or (b), the
company,

(b) any director of the company
who wilfully authorized or
permitted the arrangement to
be entered into; and

(c) any person who knowingly
procured the company to enter
into the arrangement.".

(c) In the proposed section 157J(4) -
(1)  in the definition of "the relevant circumstances", by

deleting "157H(1), (2) or (4)" and substituting
"157TH";
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(1) by adding -
""company" (%% &]) has the same meaning as
in section 157H(7);".
61 By deleting the clause and substituting -

"61. Register of directors and secretaries

(1)  Section 158 is amended by adding -

"(2B)  Where the company is a private
company having only one member and that
member is the sole director of the company, the
register shall contain the following particulars
with respect to the reserve director of the

company (if any) -

(a)

(b)

(©)

(d)

his present forename and
surname and any former
forename or surname;

any alias;

his usual residential
address; and

the number of his identity
card (if any) or, in the
absence of such number,
the number and issuing
country of any passport
held by him.".
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(2)  Section 158(4) is repealed and the following

substituted -

"(4) The company shall -

(a)

(b)

within 14 days from the
appointment of the first
directors of the company
otherwise than by virtue of
section 153(2) or 153A(2),
send to the Registrar a
return in the specified form
containing the particulars
specified in the register;
and

within 14 days from the
occurrence of any change in
the company's directors,
reserve director (if any),
secretary or joint
secretaries (if any) or in any
of the particulars contained
in the register, send to the
Registrar a notification in
the specified form of the
change and of the date on
which it occurred.

(4A) The company shall, within 14
days from the appointment of a person as a
director, secretary or joint secretary of the
company or the nomination of a person as a
reserve director of the company, send to the
Registrar a notification in the specified form
containing all such particulars with respect to that
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person as are required to be contained in the
register with respect to him.

(4B)  Subsection (4A) does not apply to
an appointment or nomination the relevant
particulars of which have been stated in a return
or notification sent to the Registrar under
subsection (4).".

(3)  Section 158(5) is amended -

(@) by repealing  "writing"  and
substituting "the specified form";

(b) by adding "or 153A2)" after
"153(2)".

(4)  Section 158 is amended by adding -

"(5A) Where a person is nominated as a
reserve director of a private company, the
company shall, within 14 days from the
nomination, send to the Registrar a statement in
the specified form, signed by such person, that he
has accepted his nomination and that he has
attained the age of 18 years.".

(5) Section 158(6) is repealed.

(6) Section 158(8) is amended by repealing

"(3), (4) or (5)" and substituting "(2B), (3), (4), (4A), (5)
or (5A)".

(7)  Section 158(10)(a) is amended by repealing
in accordance with whose directions or

instructions the directors of a company are accustomed to

nmn

act" and substituting "shadow director".".
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New By adding -

"61A. Duty to make disclosure for
purposes of section 158

Section 158B(1) is amended by adding ", reserve

nn

director" after "director".".

62 By deleting the clause and substituting -

"62. Registrar to keep an index
of directors

(1)  Section 158C(1)(a) is repealed and the
following substituted -

"(a@ The Registrar shall keep and
maintain an index of every person
who is a director of a company or a
reserve director of a private
company.".

(2)  Section 158C(1)(b) is amended by adding
"or reserve director" after "director" where it twice
appears.".

63 (a) By adding after the proposed section 161B(1) -

"(1A) In the case of relevant transactions
that consist of quasi-loans or credit transactions,
there may be included in the accounts of the
company, in lieu of the particulars required to be
included under subsection (1), a statement showing,
with respect to each borrower in relation to whom
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particulars are required to be given under that

subsection -

(@)
(b)

©)

(d)

the name of that person;

if subsection (1)(b) applies in
respect of any such relevant
transaction of which that
person is the borrower, the
name of the relevant director;

the aggregate of the amounts
outstanding on all such
relevant transactions of which
that person is the borrower, in
respect of principal and
interest or otherwise, at the
beginning and at the end of the
company's financial year; and

the aggregate of the amounts,
if any, that, having fallen due,
have not been paid and the
aggregate of the amounts of
any provision (within the
meaning of the Tenth
Schedule) made in respect of
any failure or anticipated
failure by that person to pay
the whole or any part of the
principal amount of any such
relevant transaction or any
other amount owing under it.".

(b) In the proposed section 161B(2), by adding ", subject to

this section," after "shall".



LEE — 2003F 7TH2H
LEGISLATIVE COUNCIL — 2 July 2003 319

Clause

Amendment Proposed

(c) By adding after the proposed section 161B(3) -

"(3A) In the case of guarantees entered into
or security provided in connection with relevant
transactions that consist of quasi-loans or credit
transactions, there may be included in the accounts of
the company, in lieu of the particulars required to be
included under subsections (2) and (3), a statement
showing, with respect to each borrower in relation to
whom particulars are required to be given under

those subsections -

(a)
(b)

(©)

(d)

the name of that person;

if subsection (2) applies to any
such guarantee or security for
a reason given in subsection
(3)(a), the name of the relevant
director;

the maximum liability of the
company, both at the
beginning and at the end of the
financial year, under all
guarantees entered into, and in
respect of all  security
provided, by the company in
connection with all such
relevant transactions of which
that person is the borrower;
and

the aggregate of the amounts
paid and of all liabilities
incurred by the company for
the purpose of fulfilling the
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guarantees or discharging the
security referred to in
paragraph (c) (including the
aggregate of all losses incurred
by the company by reason of
the enforcement of such
guarantees or security).".

(d) In the proposed section 161B(4) -

(1) by adding ", subject to this section," after "shall";

(ii)

(A)

(B)

(iii)

(A)

(B)

in paragraph (a) -

by deleting "an officer of the company
(whether or not he was an officer" and
substituting "a director or other officer of the
company (whether or not he was a director or
other officer of the company";

in subparagraphs (i) and (iv), by adding
"director or" before "officer";

in paragraph (b) -

by deleting "an officer of the company
(whether or not he was an officer" and
substituting "a director or other officer of the
company (whether or not he was a director or
other officer of the company";

in subparagraph (i), by adding "director or"
before "officer".

(¢) By adding after the proposed section 161B(4) -
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"(4A) In the case of quasi-loans and credit
transactions, there may be included in the accounts or
group accounts of the company, in lieu of the
particulars required to be included under subsection
(4), a statement showing, with respect to each
director or other officer in relation to whom
particulars are required to be given under that

subsection -

(a)
(b)

©)

(d)

the name of that person;

the aggregate of the principal
amounts of all quasi-loans
made by the subsidiary to, and
all credit transactions entered
into by the subsidiary as
creditor for, that person;

the aggregate of the amounts
outstanding on all such quasi-
loans and credit transactions,
in respect of principal and
interest or otherwise, at the
beginning and at the end of the
company's financial year;

the aggregate of the amounts,
if any, that, having fallen due,
have not been paid and the
aggregate of the amounts of
any provision (within the
meaning of the Tenth
Schedule) made in respect of
any failure or anticipated
failure by that person to pay
the whole or any part of the
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(e)

()

€9)

principal amount of any such
quasi-loan or credit transaction
or any other amount owing
under it;

the aggregate of the principal
amounts of all quasi-loans
made by any person to, and all
credit transactions entered into
by any person as creditor for,
that person  under  all
guarantees entered into and all
security provided by the
subsidiary and in respect of
which the liability of the
subsidiary has not been
discharged before the
beginning of the company's
financial year;

the maximum liability of the
subsidiary, both at the
beginning and at the end of the
financial year, under the
guarantees and security
referred to in paragraph (e);
and

the aggregate of the amounts
paid and of all liabilities
incurred by the subsidiary for
the purpose of fulfilling the
guarantees or discharging the
security referred to in
paragraph (e) (including the
aggregate of all losses incurred
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(2

(h)

Amendment Proposed

by the subsidiary by reason of
the enforcement of such
guarantees or security).".

In the proposed section 161B(7)(a)(i) and (i), by deleting
"an officer of the company (whether or not he was an
officer" and substituting "a director or other officer of the
company (whether or not he was a director or other officer
of the company".

In the proposed section 161B(10), by adding ", 161BB"
after "161BA".

In the proposed section 161B(11)(a), by deleting "an
officer" where it first appears and substituting "a director
or other officer".

By adding after the proposed section 161B(12) -

"(12A) For the purposes of this section, a
person is connected with a director of a company if,
but only if, he is -

(a)  that director's spouse, child or
step-child;

(b) a person acting in his capacity
as the trustee (other than as
trustee under an employees'
share scheme or a pension
scheme) of any trust the
beneficiaries of which include
the director, his spouse or any
of his children or step-children
or the terms of which confer a
power on the trustees that may
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(©

be exercised for the benefit of
the director, his spouse or any
of his children or step-
children; or

a person acting in his capacity
as partner of that director or of
any person who by virtue of
paragraph (@) or (b) is
connected with that director,

and in this subsection a reference to the child or
step-child of any person shall include a reference to
any illegitimate child of that person, but shall not
include a reference to any person who has attained

the age of 18 years.".

()  In the proposed section 161B(13), by adding ", (4A)" after

"(4)".

64 (a) By renumbering the clause as clause 64(1).

(b) By adding -

"(2) Section 161BA(7) is amended by

adding
thirdly appears.

=% " before "/ 7" where it secondly and

3) In the Chinese text, section 161BA(8)
is repealed and the following substituted -

"(8) BMABRFIRIRAEMIETINE

(@) JLZIRTERERE FI
& B B DU R S =58
fEA PR YA E » (2L A
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B % SR AT 1 B 2 A 2
REERER S - M
NBEFE WM & HH i
HEMXEEMERE » —
#a &I 3R] 5 Y
A BEEZDHEREZFE
A TE T8 S E B B = G R
A BE %9 AT 7% H I = Y
oL BRI DARE(E &
Ak K

(b)  BRIERR B 3% F 09 kB AR
Ry NS AL RZ IR 1T
& AR A 15 B |kt 3R
1710 e A i B 25 -7

4) Section 161BA(10) is amended by
repealing "/t F] # 3% M ok Z H " and
substituting " [ 4% & £ % 3% W B ok 2 H 192 1 Et

E/\j " .

&) In the Chinese text, section
161BA(11) and (12) is repealed and the following
substituted -

") 0RO R R 1T A B Y R
EIE AR BUR B AR AT SR BI AR B AE TG
ERHIRAXZ - AIERAFRKHEEHALE
A N B3R BE ST AR 0 AR AR E - HI AT R
#HETER A E IR

(12) 8 b 346 B ot 2 2 6 > %
b AT B i <2 B8 I B B B O A
BE > S % T SR I A e R AR
SRIAHA -7 7
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New By adding -

"64A. Section added

The following is added -

"161BB.  Further provisions relating to
guasi-loans and credit
transactions, etc.

(1) Where a company includes in
its accounts (including group accounts) in respect
of a financial year a statement referred to in
section 161B(1A), (3A) or (4A), the company
shall enter in a register to be maintained by it for
the purpose of this section those particulars that
would, but for section 161B(1A), (3A) or (4A),
be required by section 161B to be shown in its
accounts in respect of that financial year, which
particulars shall be retained in the register for a
period of 10 years.

2) The register referred to in
subsection (1) shall be kept at the same place as
the company's register of members.

(3) If any person being a director
of a company fails to take all reasonable steps to
secure compliance by the company with the
requirements of this section, or has by his own
wilful act been the cause of any default by the
company thereunder, he shall be liable on
conviction to imprisonment and a fine.

4) As respects an offence under
this section -
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(@) in any proceedings
against a person in
respect of such an
offence consisting of a
failure to take
reasonable  steps to
secure compliance by
the company with the
requirements of  this
section, it shall be a
defence to prove that he
had reasonable ground
to believe and did
believe that a competent
and reliable person was
charged with the duty of
seeing that those
requirements were
complied with and was
in a position to discharge
that duty; and

(b) a person shall not be
sentenced to
imprisonment for such
an offence unless, in the
opinion of the court
dealing with the case,
the offence was
committed wilfully.

(5) The register referred to in
subsection (1) shall be made available for
inspection during business hours (subject to such
reasonable restrictions as the company may by its
articles or in general meeting impose, so that not
less than 2 hours in each day be allowed for
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"64B.

Amendment Proposed

inspection) by any member of the company,
without charge.

(6) Any member of the company
may require a copy of the register referred to in
subsection (1), or any part thereof, on payment of
25 cents, or such less sum as the company may
prescribe, for every 100 words or fractional part
thereof required to be copied. The company
shall cause any copy so required by any member
to be sent to that member within a period of 10
days commencing on the day next after the day on
which the requirement is received by the
company.

(7) If any inspection required
under this section is refused or if any copy
required under this section is not sent within the
proper period, the company and every officer of
the company who is in default shall be liable to a
fine and, for continued default, to a daily default
fine.

(8) In the case of any such refusal
or default, the court may by order compel an
immediate inspection of the register or direct that
the copies required shall be sent to the member

nn

requiring them.".".

General duty to make disclosure for
purposes of sections 161 and 161B
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(1) Section 161C(1) is repealed and the
following substituted -

"(1) It shall be the duty of any director of
a company to give notice in writing to the
company of such matters relating to himself as
may be necessary for the purposes of section 161
and of section 161B except so far as it relates to -

(@) loans or quasi-loans made, by
the company or by any other
person under a guarantee from
or on a security provided by
the company, to an officer of
the company; or

(b)  credit transactions entered into
by the company as creditor for
an officer of the company, or
entered into by any other
person as creditor for an
officer of the company under a
guarantee from or on a security
provided by the company.".

(2)  Section 161C is amended by adding -

"(2A) It shall be the duty of any shadow
director of a company and any person who has at
any time during the preceding 5 years been a
shadow director of the company to give notice in
writing to the company of such matters relating to
himself as may be necessary for the purposes of
section 161B.".".
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65 (@) In the proposed section 162B, in the heading, by deleting

B — " and substituting "Mt —".
(b) By deleting the proposed section 162B(6) and substituting -
"(6) For the purposes of this section -

(a) subject to paragraph (b), where the
sole member of a company is a
shadow director, that member shall
be treated as a director of the
company;

(b) a body corporate is not to be treated
as a shadow director of any of its
subsidiaries by reason only that the
directors or a majority of the
directors of the subsidiary are
accustomed to act in accordance with
its directions or instructions.".

70(2) In the proposed section 178(4), by deleting "an amount greater
than $10,000" and substituting "any amount".

76 In the proposed section 228A(18), by deleting "# — " and
substituting "uE —".

79(6) (@) In the proposed section 233(6), by deleting "# —" and
substituting "uf —".

(b) In the proposed section 233(7)(b), by deleting "it" and
substituting "the declaration".
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93 By deleting the clause and substituting -

"03. Section substituted

Section 314 is repealed and the following
substituted -

"314. Authentication of statements
of existing companies

The lists of members and directors and
any other particulars relating to the company
required to be delivered to the Registrar shall be
verified by a statement in writing signed by -

(@) 1in the case of a company
having only one director, the
sole director or a principal
officer of the company; and

(b) in any other case, any 2 or
more  directors or other
principal officers of the

"nn

company.".".

96(2) In the proposed section 327(6), by deleting "an amount greater
than $10,000" and substituting "any amount".

108(c) In the proposed regulation 1 -

(@) in the third paragraph, by adding "if the person to
whom the communication is given consents to it
being given to him in that form" after "electronic
record";



LEE — 2003F 7TH2H

332 LEGISLATIVE COUNCIL — 2 July 2003
Clause Amendment Proposed
(b) in the fourth paragraph, by deleting "electronic
means” and substituting "such lawful electronic
means and in such manner as may be agreed by the
company in general meeting".
112 (a) In subclause (1), by adding after paragraph (j) -

"(ja) in the entry relating to section 161C(3), in
the second column, by adding "or shadow
director" after "Director";".

(b) In subclause (2), in the proposed entry relating to section
116BC(2), in the second column, by deleting "B —" and
substituting "ufE —".

(c) In subclause (2), by adding after the proposed entry relating
to section 116BC(2) -

"116BC(2A) Company failing Summary level 3 $300".

to enter
record of
written
record of
decision
provided in
accordance
with section
116BC

(d) In subclause (2), by adding after the proposed entry relating

to section 153A(3) -

"153C(4) Sole director Summary level 3 $300
failing to
provide the
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Clause

153C(5)

161BB(3)

161BB(7)

Amendment Proposed

company
with a written
record of his
decision

Company failing Summary

to enter
record of
written

record of
decision
provided in
accordance

with section
153C

Director failing Summary

to take all
reasonable
steps to
ensure the
company
keeps a
register  of
particulars
relating to
quasi-loans
and credit
transactions,
etc.

Company failing Summary

to permit
inspection or
to send a
copy as

level 3

level
and
months

level 3

5
6

$300

$300".
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Clause

122

123

124

(a)

(b)

(a)

(b)

(a)

(b)

(©)

Amendment Proposed

required  of
the register of
particulars
relating to
quasi-loans
and credit
transactions,
etc.

By deleting the subheading "Stock Exchanges Unification
Ordinance" immediately before the clause.

By deleting the clause.

By deleting the subheading "Securities (Disclosure of
Interests) Ordinance" immediately before the clause.

By deleting the clause.

By deleting "(Clearing Houses)" in the subheading
immediately before the clause.

In the heading, by deleting "R X FERPHFE L HIF"
and substituting "B ERE LT S E L FHEE".

By deleting "Section 11(2) of the Securities and Futures
(Clearing Houses) Ordinance (Cap. 420)" and substituting
"Section 51(3) of the Securities and Futures Ordinance
(Cap. 571)".



