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TABLING OF PAPERS

THSCAERE CHEERA ) 28 21 B2 (2) ;B E &2 -
The following papers were laid on the table pursuant to Rule 21(2) of the Rules
of Procedure:

b 8 = B, S E 2R 2 i
NERFETE . e 158/2002
CrBggE (&R ) RO ) ..o 159/2002
CHBERIEI ) oo 160/2002
CrhgEze (B8 ) BB ) ..o 161/2002
(2002 e EHBGHEA (EAIHERL) <) ..., 162/2002
(2002 FFREMZ (M=) (B8 ) NE) ... .. 163/2002

Subsidiary Legislation/Instruments L.N. No.
Specification of Public Office..................ooooiiii. 158/2002
Chinese Medicine (Fees) Regulation........................ 159/2002
Chinese Medicines Regulation ......................c.oeee 160/2002
Chinese Medicines Traders (Regulatory) Regulation .... 161/2002

Hospital Authority Ordinance (Amendment of
Schedule 1) Order 2002 ...........ccvvvvnvennnnn... 162/2002

Tax Reserve Certificates (Rate of Interest) (No. 8)
Notice 2002 ...vvineiii i 163/2002
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No. 19 — Hong Kong Council on Smoking and Health
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() fFE@EELFE  #EF HFREME BTl HEIERTEER
BEHPERAEWNT
EZ-VU-F d=k;
1997-98  1998-99 1999-2000 2000-01 2001-02
(1) == 390 347 309 330 344
(2) EHE 1 502 1 575 1 086 1 229 1 407
3) =HE 19 21 13 16 14
(4)  JRRE 6 0 3 1 2
(5) HWEBEEE 50 43 24 33 32
(6) ZEf = 15 19 12 14 36
(7)) YHEBEEE 73 64 20 46 46
(8) ZEHBEE 0 7 3 3 4
(9) et 69 35 6 36 29
(10) FREMEBEE 13 4 4 4 6
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EREMAHBENANEEE  FEERFRBFRME - KK
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(1) E£2
AR (3 000)
& 1997-98 1998-99 1999-2000 2000-01
B A Bk AR 566 558 609 623
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HA e A 161 310 174 654 182 700 194 999
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(2) ErE

AR (S 000)
L LE 1997-98 1998-99 1999-2000 2000-01
B8 A B (v R OR 250 221 226 239
RN 83 156 155 174
T B AR 20 750 34 476 35 030 41 586
(3) FF

A (S 000)
L LE 1997-98 1998-99 1999-2000 2000-01
B2 A BV Bl AR 614 527 549 592
RN 42 50 58 45
T B AR 25 788 26 350 31 436 26 640
(4) i 22

AR (S 000)
L LE 1997-98 1998-99 1999-2000 2000-01
B8 A B (v R OR 230 197 210 230
BHEL N 26 33 29 30
T B AR 5 980 6 501 6 090 6 900
(5) g5 EE

AR (S 000)
L LE 1997-98 1998-99 1999-2000 2000-01
B8 A B (v R OR 230 197 210 230
N 43 49 53 85
T B AR 9 890 9 653 11 130 19 550
(6) 27 e

AR (S 000)
L LE 1997-98 1998-99 1999-2000 2000-01
B8 A B (v R OR 299 262 268 289
N 26 27 22 29
T B AR T 774 7 074 5 896 6 204
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# 17 (7 1998 1999 2000 2001
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o] By S S A T E B 2 T AE B9 A B 196 229 246 260
(99%) (98%) (100%) (100%)
o] JiE 1y 2 32 A e FE T B E 2 R 196 229 246 260
N E SO T (100%) (100%) (100%) (100%)

ElEMREEE PR FERBITFENS  628,0007C 600,000 513,0007C 518,000 7¢
S 85 8 B

(2) #EHEZ

# I (7 1998 1999 2000 2001
2 HAIREREZESE AH 83 156 155 174
HELEE N 62 135 146 159

(75%) (87%) (94%) (91%)
] JEE 1 B 2 A R B R TR Y N B 60 130 146 158

(97%) (96%) (100%) (99%)
] Ji H R 2 AR H {2 B R 02 B B R 59 125 139 156
GEl R E NN (98%) (96%) (95%) (99%)

O ey R AP B2 T/ENSE 295,000 266,000 5C 240,000 5t 240,000 JT
1 F
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(3) HFf
S 1998 1999 2000 2001
= HHREREE AE 49 50 58 45
B2 4 o] fE N 40 45 52 43
(95%) (90%) (90%) (96%)
o] JEE 1) B 2 A vh B B 2 R D UE B9 B 40 45 41 39
(100%) (100%) (79%) (91%)
mER) EE A p e EHpEEER 40 45 41 39
ElEEl S E RN (100%) (100%) (100%) (100%)
FlFER) R Z AP ESE TIEAS 304,000 264,000 279,000 251,000 7T
S 1 H
(4) il HE
# 2 1F (7 1998 1999 2000 2001
EHHREREEE AH 26 33 29 30
B A E N B 22 32 27 29
(85%) (97%) (93%) (97%)
(o] JEE 1) R 2 A rp B B 2 B T UE B B 19 28 27 26
(86%) (88%) (100%) (90%)
(o] JE 1y 32 A A 1 S B P GE B2 R 18 26 24 26
L E RPN (95%) (93%) (89%) (100%)
EEREXAETREL2E TEMNS 199,000 189,000 212,000 211,000 7T
S H
(5) 3G EE
S 1998 1999 2000 2001
= HHREREE AE 43 49 53 85
B4 o] fE N 41 49 51 82
(95%) (100%) (96%) (96%)
o] JEE 1) B 3 A oh B B 2 R T UE B9 B 39 46 48 66
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o] JiE 1y 2 32 A i F B T B E 2 R 35 42 36 48
AH B B 2E Y N B (90%) (91%) (75%) (73%)
FlFER) SR AP E SR TIEAS 248,000 ¢ 236,000 70 204,000 186,000 7T

T F
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1999 = 8E B SEZENE X RKZ AKX

N5 W 5 #2257
(I EZE) ery/ e (= F)

FEAT FREAKX H°  KSZAL ¢ KZAL &

0-4 240 092 10.6 383 0.2 1579 0.7 47
5-14 238 227 10.5 288 0.1 968 0.4 26
15-24 328 481 14.5 848 0.3 2875 0.9 41
25-34 308 285 13.6 1 088 0.4 3 136 1.0 47
35-44 317 441 14.0 1 200 0.4 3 118 1.0 47
45-54 236 114 10.4 1 161 0.5 2 989 1.3 42
55-59 77T 949 3.4 543 0.7 1 441 1.8 18
60-64 89 010 3.9 804 0.9 2340 2.6 25
65-69 102 578 4.5 1 179 1.1 3 352 3.3 35
70-74 103 008 4.5 1 440 1.4 4 080 4.0 40
75-79 93 413 4.1 1 527 1.6 4 357 4.7 40
80-84 68 885 3.0 1299 1.9 3345 4.9 32
85+ 63 618 2.8 1354 2.1 3 444 5.4 33
K Ae M
flEl % * 1 693 0.1 298 17.6 44 2.6
fa 2 268 794 100.0 13 412 0.6 37 068 1.6 479
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F 275 F N 2 EAll: 77/
ezl ES (=) (&= 5)

FHHG] BREAL K KSZAKL K KB2AL 4° FKBZAX 4°
0-4 217 437 9.4 365 0.2 1 609 0.7 43 785 20
5-14 244 967 10.6 292 0.1 996 0.4 25 903 10.
15-24 336 498 14.5 810 0.2 3130 0.9 41 168 12
25-34 314 754 13.6 1 185 0.4 3 491 1.1 48 768 15.
35-44 321 877 13.9 1 203 0.4 3366 1.0 49 416 15.
45-54 255 185 11.0 1 340 0.5 3 328 1.3 46 099 18
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Alleviating Living Conditions of Overcrowded Families
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ENUNE- 3 i
MISS MARGARET NG: Madam President, I oppose the Second Reading of the

Bill.

Under the Basic Law, this Council can only enact laws which are
consistent with the Basic Law. Under Article 24 para 2(2), Chinese citizens
who have ordinarily resided in Hong Kong for a continuous period of not less
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than seven years before or after the establishment of the Hong Kong Special
Administrative Region (SAR) is a Hong Kong permanent resident. The SAR
has no power to cut down on the rights and status conferred by the Basic Law.
If the traumatic right of abode cases have taught us anything, surely it has taught
us this.

The crucial, and indeed only, question is: Is a mainland official posted in
Hong Kong "ordinarily resident" in Hong Kong? What is important is that the
SAR can only implement Article 24 of the Basic Law. It cannot restrict it by
defining certain categories of people as not to be treated as "ordinarily resident".
Section 2(4) of the Immigration Ordinance explicitly defines certain categories of
stay as not to be treated as "ordinarily resident”". Some of the categories were
already there before the Basic Law came into effect. Other categories were
added afterwards. But, whether before or after, a category will stand only if it
is compatible with Article 24 of the Basic Law. If not, then it is of no effect and
will be struck down by the Court.

Whether the Bill before this Council contravenes the Basic Law depends
on how the words "ordinarily resided" in Article 24 should be interpreted. But
under Article 158, only the Courts are authorized to interpret the Basic Law in
the SAR. This Council has no such power. Insofar as this Bill purports to
give a legislative interpretation of Article 24, it must be ultra vires and unlawful.

I go further. I believe that the Bill, if enacted, will restrict the meaning
of "ordinarily resided", thereby contravening the Basic Law, because, in my
view, a mainland official posted to Hong Kong is plainly ordinarily resident in
Hong Kong within the meaning of Article 24. I say this on legal grounds. In
CHONG Fung-yuen vs Director of Immigration, the Court of Final Appeal (CFA)
held that the Basic Law must be interpreted according to the principles of the
common law. Under the common law, the term "ordinarily resident" is to be
given its natural and ordinary meaning, and what that is depends on the context
in which it is used. Now, I may say that the Government relies heavily, indeed
almost solely, on the judgement of the CFA in Fateh MUHAMMAD vs Director
of Immigration. But what the CFA said there is what I have just quoted and no
more. In that case, the CFA upheld the exclusion of imprisonment under the
Immigration Ordinance as "ordinarily resident", because by its natural and
ordinary meaning, imprisonment cannot be considered "ordinarily resident".
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The attention of the Bills Committee was drawn to a number of authorities
in which the Court considered the meaning of "ordinarily resident” in the context
of resident status. They make clear that it has the following characteristics:

(1) the residence is voluntary;

(2) it is for settled purposes as part of the regular order of life for the
time being, as opposed to residence which is casual, temporary or
unusual.

The Government tries to argue that a mainland official's residence in Hong
Kong is not "voluntary", because he has no choice in the matter of his posting.
He has to obey the posting order of his unit. But this is stretching the meaning
of "voluntary" beyond common sense. As the House of Lords explained in an
authority provided to the Bills Committee, "voluntary" is to be contrasted with
such involuntary stay as "enforced presence by reason of kidnapping or
imprisonment, or a Robinson CRUSOE existence on a desert island with no
opportunity of escape”. Can we seriously put into the same category a posting
of a mainland official in the SAR? Madam President, the answer is clearly

" "

no .

Madam President, the strongest evidence that the Government is
restricting the ordinary meaning of "ordinarily resident" is that some 1 400
mainland officials have already acquired permanent resident status on the basis
that they have ordinarily resided in Hong Kong for seven years or more. If this
kind of residence is not ordinary residence, then they should all be disqualified.
It is not even for the Government to give or refuse them permanent resident
status. They simply would not qualify under Article 24. The fact that the
Government has stated that they will retain their permanent resident status can
only mean one thing: It is not a matter of the meaning of "ordinarily resident",
but a matter of policy — the policy of whether such mainland officials should be
allowed to acquire Hong Kong permanent resident status.

This is borne out by the Government's brief for this Council. Following
the introduction of a new administrative measure by the Central People's
Government last October, it was decided that mainland officials will be excluded
from being treated as ordinarily resident in Hong Kong for the purposes of
acquiring permanent resident status.
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I have no objection at all to a policy whereby mainland officials posted
here should not thereby become Hong Kong permanent residents. Indeed I am
astonished that this has been allowed to go on for so long. But policy objectives,
however desirable, should not be pursued by doing violence to the law. I may
put it the other way: The Basic Law and the principle of the rule of law must be
upheld no matter how unpalatable the consequence may be.

The Constitutional Affairs Committee of the Law Society of Hong Kong
has stated very clearly their reasons for opposing this Bill. In paragraph 14 of
their submission, they have said: "If, as a policy, we do not want to grant
permanent residency to these mainland officials, the simple way out is to require
them to return to the Mainland before they have lived here for more than seven
years. If (upon legal advice) the Administration truly believes that the correct
interpretation of the Basic Law is that reflected in the proposed legislation, what
it should do is just to change its policy administratively and refuse to grant
permanent residency to these mainland officials even if they have lived here for
more than seven years. In case of dispute, the matter may be resolved by the
Court." I heartily agree.
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MS AUDREY EU: Madam President, we are talking about mainland officials
holding Chinese Travel Permits sent to work in Hong Kong. On the one hand,
their seven years' residence may qualify as ordinary residence and thus they may
acquire the right of abode in Hong Kong under Article 24 of the Basic Law. On
the other hand, our Government tells us that the Government of the People's
Republic of China does not intend for these people to settle in Hong Kong under
Article 22 of the Basic Law. But ordinary residence, under Article 24, does not
depend on the intention of the Government of the People's Republic of China or,
indeed, Article 22. Whether these people acquire a constitutional right is not to
be resolved by the Legislative Council. This is the main reason why I oppose
the Second Reading of the Bill.

Secondly, it is well established that ordinary residence is a matter of fact,
which should be decided by the Court on the facts of each case. The Legislative
Council should be cautious in trying to legislate on cases such as this.

Thirdly, it has been five years since the Basic Law was implemented in
Hong Kong. According to the government information, close to 1 500
mainland residents have been working in Hong Kong under official sponsorship,
and some of these people have indeed acquired their Hong Kong permanent
identity cards. The current Bill appears to reverse this situation under the guise
of constitutional interpretation, but through the Legislative Council.

Fourthly, some mainland officials holding their permits may have, in fact,
resided in Hong Kong for more than or close to seven years, and it is wrong as a
matter of principle to pass a law which may affect their rights.

For these reasons, I oppose the Second Reading of the Bill.
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Miss Margaret NG rose to claim a division.
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THE PRESIDENT announced that there were 52 Members present, 31 were in
favour of the motion and 20 against it. Since the question was agreed by a
majority of the Members present, she therefore declared that the motion was
carried.
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Council then resumed.
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Miss Margaret NG rose to claim a division.
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THE PRESIDENT announced that there were 51 Members present, 30 were in
favour of the motion and 20 against it. Since the question was agreed by a
majority of the Members present, she therefore declared that the motion was
carried.
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MR ABRAHAM SHEK: Madam Deputy, fishing is one of the oldest industries
in Hong Kong. Once a flourishing trade, its economic significance has shrunk
as marine resources dwindled and sea pollution increased.

Many families, descended from generations of fishermen, are now closing
up their struggling ancestral business and switching to other work, but not too
successfully. At present, only 11 560 fishermen are still active in the industry,
operating a fishing fleet of 5 100 vessels, which supply about 30% of the fresh
seafood in Hong Kong.

For them to continue, they must devise new strategies for survival, or
fishing will become a sunset industry in our service-based economy. The
international trend in fishery has been to venture offshore where fish stock is
more abundant in the distant water. Exploring the possibility of offshore
fishing could then be a cure to the problems in the fishing industry.

Does Hong Kong have the potential for developing offshore fishing? The
answer 1is "yes", according to a Government-commissioned consultancy report
on its feasibility. It concluded that it would be technically feasible and
financially viable for local fishermen to pursue offshore fishing. Note that the
report uses the words "feasible" and "viable". Yet, in my humble opinion,
there are still many obstacles to overcome before the local industry can really
start fishing in offshore waters.

Firstly, the Hong Kong Government has remained very passive in terms of
securing fisheries access and fishing quota.

At present, Hong Kong does not have a local registry for offshore fishing
vessels. As a result, we have not been given any official fishing quota or
exclusive fishing grounds in the most recent quota-assigning exercise conducted
by the United Nations. Local fishermen, therefore, have to register their
vessels elsewhere or enter into partnership with the Mainland or other foreign
companies in order to fish in international waters or in the exclusive fishing
grounds of other coastal territories. In other words, our fishermen have to be
first accepted by other countries and then work with their offshore fishing
companies. Their operation and rights will then also be subjected to the
monitoring of foreign jurisdictions instead of Hong Kong's legal system.
According to the report, even if Hong Kong sets up its own registration system
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for offshore fishing vessels, it would not be able to obtain any fishing quota
already assigned to other fishing areas. Besides, the setting up of a registration
system would be a massive undertaking. For it to run smoothly, the
Government would have to spend an enormous amount on staff and
administrative costs.

Secondly, it remains unclear whether local fishermen would give up their
traditional family operation and switch to the modern commercial business
approach required for offshore fishing. Substantial investments will be needed
for new equipment and the higher stakes of running a commercial fleet. It is
doubtful whether they have the necessary know-how and expertise to attend to
legal and contractual issues or to formulate business plans.

Thirdly, local fishermen generally do not have adequate training to be
fully prepared to venture into the distant waters for offshore fishing.

The Government, thus far, has also invested little in training courses or
support services for local fishing industry. And with a worsening deficit, it is
understandably hesitant to commit extra funds in this area. Instead of waiting
for government help, I am aware that many fishermen have taken the initiative
themselves to attend training courses and sit for offshore fishing qualification
tests organized in mainland cities such as Shanghai, Dalian and Qingdao.

The Government has made it clear that while it would encourage
fishermen to pursue offshore fishing, it will not participate directly in the fishing
trade. I personally believe that this is the right decision because it is still
uncertain how much economic benefits this new industry may bring Hong Kong
in the long run.

For one, it is doubtful whether a late starter like Hong Kong can achieve
cost-efficiency comparable to the region's developing countries. Many of these
developing nations have experienced substantial growth in their offshore fishing
because advanced countries reduced their catch and traded their unused quotas to
the developing countries. In turn, the more advanced countries simply
purchased their fish at a lower cost from the developing nations.

Furthermore, economic initiatives working well in other countries may not
work as well in Hong Kong because our economic structure is distinctly different.
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Fishing in Hong Kong is simply not as advanced as our counterparts in the region.
Only 0.3% of our total workforce is active in fishery, and its contribution to the
Gross Domestic Product is very limited.

However, is there anything that the Government can and should do in
restructuring the fishing industry? The answer is definitely "yes". The
Government should facilitate and offer support services and loans to those in the
fishing community wishing to go offshore. Specifically, the Government can
assist and facilitate these fishermen by engaging in talks with relevant fishery
authorities in the Mainland and other countries, and help them in securing
fisheries access and fishing quota.

Madam Deputy, I recognize the potential importance of offshore fishing to
local fishermen. The Government and the fishing community must continue to
communicate with each other and come to mutually beneficial compromises that
meet the overall economic interests of Hong Kong and the specific needs of our
local fishermen. With these words, I support the motion. Thank you.
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MR ABRAHAM SHEK: Madam President, in recent years, the Government
has introduced a package of policies to improve our air quality. The most
recent is a proposal by the Secretary for the Environment, Transport and Works,
Dr Sarah LIAO, to implement an emissions trading programme with Guangdong.
From the perspective of maintaining sustainable development and improving the
general air quality in the entire Pearl River Delta Region, emissions trading is a
win-win solution as it can provide maximum environmental benefits at minimum
cost. With this view, I would like to express my support for Dr LIAO's
proposal.

Emissions trading between Hong Kong and Guangdong has significant
potential as a cost-effective way to control greenhouse gases. It is an economic
incentive-based alternative to command-and-control regulation. In an emissions
trading programme, permits are issued to businesses in which the processes of
operation produce pollutants. The holder of the permit will be allowed to
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release a specified quantity of the pollutants annually. A government or trade
agency in the industry will issue only a limited number of permits to be
consistent with environmental emissions standards. The permit owner may then
keep the permit for his business and be allowed to emit a certain amount of
pollutants each year, or sell the permit if his emissions output is reduced. The
permit will then have its intrinsic value for trade or sale, giving the owner further
incentive to reduce his level of pollution.

From the experience of some Western countries, a smooth implementation
of emissions trading will depend on key elements such as monitoring and
verification, certification, reporting, compliance and enforcement, and other
systems of accountability. The Government should then plan carefully prior to
initiating the proposed emissions trading system. There are several trading
models that could emerge in the international context. For Hong Kong, the
most effective and obvious emissions trading partner should be with the Pearl
River Delta Region, in addition to implementing some internal or domestic
systems on greenhouse gases such as carbon dioxide.

In my view, the Government can start the emissions trading programme
with Guangdong. Besides, we should set even more stringent emissions targets
than other Western countries, and persuade the Guangdong Provincial
Government to likewise tighten its target. To reach these new greener
standards, companies here and in Guangdong would have incentive to become
more efficient or improve their excessively polluting machinery, and in turn gain
environmental credits.

Madam President, I believe that the Central Government will also support
our proposed emissions trading programme with Guangdong. Currently, they
are stepping up efforts to conduct a pilot domestic scheme for trading in sulphur
dioxide emissions permits. The scheme will involve Shanghai, Liuzhou,
Tianjin, Henan, Jiangsu, Shandong, Shanxi and a state-owned power company.
Our Secretary for the Environment, Transport and Works, Dr LIAO, said that
the Central Government had also agreed to include Hong Kong, Macao and
Guangdong in this pilot scheme. Talks among Hong Kong, the Central
Government and other provinces will soon begin for determining whether a
national quota is needed and how it can be achieved.
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With regard to our internal emissions, the Government should design a
territory-wide trading scheme so as to reduce the emissions here. For instance,
the Government can issue emissions permits on sulphur dioxide and nitrogen
dioxide to the three franchised bus companies. If one company expands its fleet,
it should reduce emissions by retrofitting more fuel-efficient engines or be forced
to buy permits from another bus company with lower emissions level.  Also, the
emissions trading concept can be applied to energy consumption. For example,
the Government can issue permits for electricity usage to government
departments and public organizations. They can sell the permits to each other,
but they will be fined if their consumption exceeds the permitted level.
Moreover, the emissions trading idea can be used for controlling sewage and
garbage generated by restaurants and agricultural farms. The result is a system
that brings enormous environmental benefits to our air quality, energy saving
and sewage reduction.

Hong Kong's strategic position as Asia's world city, and as a major
Chinese city, demands that we forge some effective initiatives in sustainable
development. Emissions trading is one of the most feasible programmes
available. And by controlling the total volume of pollution emitted, we can also
enhance our quality living environment which will attract more investments,
more talents and more tourists to come here. Furthermore, emissions trading
can become an economic tool to encourage investment in environmentally-
friendly equipment and technology. At the same time, we should curb the
increase in government expenditure on environmental protection while reducing
the total amount of emissions. In my opinion, the sooner Hong Kong starts an
emissions trading programme with Guangdong, the earlier it reaps the benefits.

Madam President, with these words, I support the Honourable CHOY
So-yuk's motion.
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Adjourned accordingly at twenty-four minutes to Nine o*clock.
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Appendix |
WRITTEN ANSWER

Written answer by the Secretary for the Environment, Transport and
Works to Mr Henry WU's supplementary question to Question 3

As Secretary for the Environment, Transport and Works pointed out at the
meeting, as at 6 November 2002, the Lands Department had received 139
compensation claims and 49 applications to reserve their right to submit claims.
Since then, in 36 out of the 139 claims, the parties concerned have requested the
Lands Department to treat them as reserved cases so that they could submit their
claims and supporting documents later. Moreover, 9 out of the 49 reserved
cases have subsequently submitted claims and five new claims have been
received. To sum up, as at 2 December 2002, the Lands Department has
received 117 claims and 76 applications to reserve their rights to claim
compensation. The total claimed amount of these 117 claims is approximately
$1,797 million.

The Lands Department is at present processing the claims and will liaise
with the claimants as appropriate.  There are sufficient resources for
compensation which would be made available for claimants once an agreement is
reached on the claims between the Lands Department and the claimants.
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Appendix 11
WRITTEN ANSWER

Written answer by the Secretary for the Environment, Transport and
Works to Ms Emily LAU's supplementary question to Question 5

The Highways Department has advised that about 1 740 existing and planned
dwellings will benefit from the provision of the noise barriers.



