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IN THE HIGH Coumr '
Crimina) Appeal
No. 925 of 1983
BETVERN
The Attorney General Appelignt
ad
CHIU Chun-:
: un-hoo Respendent

* Coram : Hon, i '
. Cons, J.A, in Court, 8itting as an additional Judge or
‘ Q.

" the High Court.
ll::te of hearing "3 A2th August, 1983,
+ . .
e of delivery of Judgment : 7th September, 1983,

JUDGMENT

two of hig yn:rkers o i
8, porke to inspect a g5 bove
s 81 above the Hum Chiao Commere: al" Bank
mh ﬂ;:i: foad, Hong Kong. The 5181 was of the usual kmd:é'd
ear. "inated characters mounteq on a frame ‘md looking d¢ uhron
s £ dowi ¢

iuaurf,-_cient ¢

the worker orfOib:ar the extra weignt, The siéQ drooped 4
. ! . _

at hospital Bto King's Road below. Ne was aead.by‘thQOHn. shooting

‘ : ) e time' he miv‘d
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FC/ASG1 P.84/@3

Phe respondent was charged with an offence cont;-ary to ..
Regulaticn L5 of the Gonstruction Sites (Safety) Regulations. ™is
reads n_n.,;ollovs t-

"hs, The contractor respongible for a censtruction
pite shall ensure that -~

(a) every working platform from vhich a
workman, O .qthe.r...p.e.rqqn_lwiullr on
the platform is {iable to fall =
distsmce of more than 6 teet 6 inches;

(b) every opening in floors; and

(¢) every other place 1isble to be dengerous
4o .permons; .

56 securely fenced to 2 height of not less than

3 feet or othervise protected to the satisfacticn

of the Commisstonera™™ =~

Tt is common ground bet\;ee:r -the-parties that the sign was &

copstruction site within the definitions provided by Regulation 2(1) ¥ -
s:c"‘t:.nn 20D of the perent ordinance, Cap. 59. T'he_"magistrate-took the
same view. Wnile I am willing to accept their jbix;t_ conclusion for the
p'\';:poses ;:f this appeal I wish to enphaéize that nﬁ:"accepmce does not
necesgerily indicate sgreement. The point was not argued before me snd
1 ;i_elibera.‘l':e;.y' express no opinion. o

The.uagistrate. diemiesed the informstion. He gave.8s his
reasons i-.

wIn terms of the regulation it was necessary to chov
that the 'other protection' was to the satisfaction
of the Commissioner at the time of the alleged breach;
bis view that a platform was necessary to protect the
gignboard vhile it wag under repair was a view reached
after the accident as there was no evidence to show
that he formed this cpinion before the accident; the
information therefore failed because this element of
the offerice had not been proved.'’

_ ‘ With .overy respgct to the learned ﬁngistra.te, in presupposix_ls
that Regulation 45 creates two separ.ite and distinet offences, i.‘e.'
feilure to fence and failure to provide v':r.tl‘}\er pr;:téctim‘ ‘he set off op
the wrong tack. Pcssiblf he was misled into that course, for he reparks
Wit was mccepted by the appellant that although the charge was laid in

the alternative, it was in fact the second limb of the regulation (i.e.

28-JUL-2083 13:06 +852 2877 5829
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failing to protect to the satisfaction of the Commissicner). vhich was
invoked". In my view Regulation 45 discloces only eme offence. What
it requires the contractor to do is to gee that the various places
Bentioned therein’ are securely fenced to a height of not less thao 3
feet. If thg! éontractor does not do th'at’ he commits an offence by reasen
of Regulation 68(1). But he may neverthelese escape the congegquences
of Sec. 68(1) by showing that although he femced to a lesser height or
did something completely different, pevertheless, the Commissioner of
Labour was satisfied with what had been done. That is the effect of the
additional words "or otherwise pProtected to the satisfaction of the
Commiggioner™, Thesé vords do not create a further offence which in
iteelf way be charged against a contractor. All they do is to provide
. Bim vith a possible means of escape from the JLiability that would otherwise
+fall wpon him. There can, thus, be no qiestion of the vrogecution being
Tequired to prove "an ‘element" of that further offence. The prosecution
" need only vrove a failure to . fence'. Thereafter it ig up to the contractor
%0 -sHow, "if he can, that the Commizsianer was eatigfied by some other
v-taction on his part:

There can therefor be no possibility of the Commisgioner’'s
usurping the fuaction of the court, as Mr. Chain ‘for the respondent |
suggedted, by deciding pest facto whether en offence has or has not been
committed. The offence will have been committed whem the contractor
Assupes .responsibility for the site and fails to put hig fences in order,
unlege g_erchaq:_ce by that time the Commissioner has already indicated,
either generally or in particular, vhat other stepg.vould. meet hip
q:tfia.rutim. .1I‘he Commisgioner cannot, &g it were, decriminalize the
giﬁ:ntian_ by subsequent indication of hig viev‘s. !l'heae might of course
inﬂ.‘mcé the magistrate as to what sent.ence he should pasé, or more
Probably, decide the Commissioner not to pProsecute in the ‘first instence.

. It is the same misconception of two offences which, I think,
has brought in the suggestion of "ultra vires', This point wes not
taken below, being introduced for the firgt time by the magistrate
himgself when in his judgment he "questioned whether the words 'or
otherwise to the satisfaction of the Commissioner' in the regulation
were intra vires See. 7(h) of the Ordinance". Regulation 45 ig a

k P.B5
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regwlation cogmonly used by the Commicsioner as a vehicle for prosecution
and the comment of the magistrate, although obiter, has caused him
cm:.derable anxiety.

Sec. 7(1)(11) provxdes as followe -

w2, (1) The Copmissioner for Labour may: in reapect
of :u:dustnal undertakings by regulation
prescribe or provide for -

-'.00.‘.4...‘.

(1) means of ensuring the safety of
persons in industrial udertakings
and of relieving nersm suffering
from the .effects of mecidents in
industrial \mdertakmgs-"

In order to sustain the:magistraté's-doubts Mr. Chein'relied

upon’ the case-of Utah -Constructicn & Engineering Provérty Ltd. v. Janog

PA&(I‘). With respect that case can easily be distinguished. It was

a civil action brought for:injury sustained from a rock fall in tunnelling
-operaticns, based on 'an alleged breach of statutory duty by the employer
4n that he had failed -to comply with a regulation requiring 'that every
drive and tunnel shall be securely protected and made safe for thé persens
emplqu therein". The enabling legislatiom provided that regulations
might be made inter alis relating to - -

{1) . "the manner of carrying out .i-caseedese excavation
work™"; end

(2) "safeguards and meaau.res to bve takén for securing
" the safety <ceseccetassecs Of persons engaged in
creasese---us EXCAVAtion work".

The plaintiff'e action failed. I‘h&ir Lordships h;ld that the regulation
relied upon was invalid; it was not Just:.f:.ed uuder either pa.ragr:ph.
firstly beca.use neither empowered regulutmna to de made which vould
ispose a duty upen the employers to make the tunnel or drive absolutely
safe, and secondly because the Tegulation in itself did not indicate
what medsures ought to be taken, that being the intenticn of the enabling
section. However Regulation 45 does mot require the contractor to ‘make
the place absolutely safg- Tt requires him to fence to a iiéight of .not

(1) (196R) A.c. &>9

29-JuL-2083 13:87 +852 2877 5829 P.06
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less than three feet. If he does that he is immme from prosecution.
He may :.nstead, ‘as already indicated, approach the Commissioner for
dispensation. But in either evemt'he will know what he hig to do.
Neither of the criticimms made in the Utah case has any application.
In my view Regulat:.an 45 i intra vires Sectxon 7(h).

I should add that counsel for the appellmnt argued that the
Commissioner could also derive euthority from paragraph (o) ‘of Sec. 7(1)
vhich reads :-

"(o) ?osmg duties on proprietars, contractors and
Pérsong employed-"

He enphasued the uords fghall ensure" ag ew.d.ence. in his
su;gestion, of the " duty"” aspect of the regulation- Co'unsel fo:r the
respondent countered that then "mens rea" would enter mto the qu.estmn
and the prosequtlon need to prove that the contractor uas both aua.re of
the danger and thnt his workers were sudject. to :Lt. Be conceded that
other\n.se the offence was pmperly treated as one of suxet liability.

I find myself unable to accept the latter argumemt, although
at the -same :time I must say that I have some doubt whether paragraph (o)
takes the Commissicner’s powers any further than those granted to him
ty the remaining paregraphs of Sec. P(1). ‘

» I turn then to the question of whether the peon sign wes "a
place liable ta be dangerous to persons”, the aspect of Regulation 45
under which the respondent was actually charged.

For the. respondont it was submitted that the phraze includes
omly these places wh:.ch can in fact be made safo, ~ otherwise the legislatic
could be given no reasonahle seaning at-all, - sud -that although the
method auggested by the Commissicner, i.e. the srecticn of a working
Platform beneath the sign, would have protected the workers, it would

not bave made the place itsel? safe, it would only have made the pracess
of rcpan:.n.g sate.

I accept the distinction but do not think it takes the matter
any further. Regulation 45 is not concermed with safety aa such, it is
concerned with protection against falling off or into eapty space, and
undoubtedly it would be very easy to fall off the tov of the sign, even
vithout the collapse of the supporting bracket. King's Road was a long

29-JUL-2883 13:07 +852 2877 56829 P.a7?
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way below so that serious injury at least must have been expected. Once
therofore it was accepted that the sign came within the ambit of the
regulation there could be in my judgment, only ome conclugion. . It vas

ug plage liahle to be dangerous. I see no reasan why it should cease

to bte so merely because it w_a—s inconvenient, or even technically imgosaible,
to cowply with the law. That is no excuse. Sone other method of werforming
the uork should harve been Tound, e.B- that sugsested ’b:r the comissxoner,

ar npproval obtmed for some other form of protection.

It was canvassed in ergmt whether that other form had
physically to !om part of the premigec to-bhe protected. That could
normally be expected, but does pot seem to be required by the wording
of the regulat:.cm. 'I'he emphasis however does seem to be on prevention
rather than cure and posa:bly, for example, a safety net some ‘distance
below could not he taken to be wnh:.n the contemplation of the regulation.
It nght “ve othemse for a net imedza ely adjacent. Nevertheless I do
not th:nk that the erection of a platfem beneath a dangerous place could
properly be said to "protect“ thnt place from accidental falls. Indeed
it. would itself require to be "protected" within the regulation. It must
in -each case, I suppoce, be a question of degree,' and it is a question
which, for the reasoms I have given, is unl:.kely to arise again in Criminal
proceedings. !

This appesl has come to this court by way of case etated under
Section 105 of the ‘Magistrates Ordinance Cap. 227. I therefore set out
nov the formal questions posed by the ina;istrafe and the answers thereto :-

"a. Whether or mot I was correct in law in halding
e ‘ . that the necn signboard wes a ‘place liable to
be dangerous to persons' within the meaning of
Regulation 45(c) of the Construction Sites (Safety)
Regulations, Cap. 597

Answer : Yeg.

b. Whether or not the vrotection (other than by fence)
contemplated by the said regulation may include
& platform not physically part of the ‘plece’?

. Answer : No,
c. (%) J’:s the provision in. the said regulaticn :
or otherwise to the satiasfactionm of the

Commissicner' intra vires the Ordinance
(Cap. 59) and valid?

29-TI il =200R  13:07 +852 2077 5@29 39 P.28
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Answe> ¢ Yes.

(ii) If the answer to (a) is Yyes, peed it Ybe
proved tc establish that a treach of that
part of the regulation has ocourred, that
the Commigsioner had decided, by the time
of the alleged breach,.what form of
protection would satisfy him?

Ansver : There cen de no guestion of a
breach of "that part" of the
regulation.

(iii) TIf the ansver to (ii) is yes, need i? be
proved that the Comuissicner's decision
vag made knowa to the respondent?

Anewer : This question does not arige.”

(P. Cons)
Justice of Appeal

P.K.M. Longley, Crown Counsel for m_!pellant-
Banjazin Chain (M/S King & Co.) for respondent.
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