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"heng™ To: <ftsang@legoo.gov.hk>

< gocwebheny@gis.noet LB

> Subjoct: Fw: HK SAR LEGOCO COMMITTEE on CONSTITUTIONAL
AFFAIRS in particular the SELECTION & TERMINATION OF TS

2003/05/27 0308 AM CHIEF EXECUTIVE DFFICER

You will please note that on April 8th 2003 I have visited your
Legislative Chamber while you debated and deliberated on Article
23.Therefore in view of the SARS Outbreak in HK , T am unable to
personally present my comments at your Public Forum! GH

----- Original Message -----

From: heng

To: Hong Kong South China Moring post ; British Broadeastine Corpotation ;
ftsang@legco.gov.hk

Ce: llong Liu ; Daniel Brivtain-Catlin ; bernadette tang ; Dr. Wilson HonChung Tane ;
Yvetle Tang ; Susan {Ing ; Stephanie Wong Fan ; Simon M Choy ; Sharmaine T Heng ;
Sharmaine [{eng ;, Roger Kim Llock Tan ; Professor Valerie Epps ; Philip Stephensi@F L.com

; Pastor Thomas Lee ; May Chu Harding ; jbhardinglearthlink.net ;
kct:w1|1r'wncwspdpt: com.sg ; Irances Woon ; Frances & Kat Poh ; Emily Hong Kong Frontier

Lau

Sent: Monday, May 26, 2003 3:01 PM

Subject: HK SAR LEGOCO COMMITTEE on CONSTITUTIONAL AFFAIRS in particular
the SELECTION & TERMINATION OF ITS CIIIEF EXECUTIVE OFFICER

Monsieur/Mademaiselle F Tsang Le Clerk,

The Honorable Le Clerk to the Panel on Hong Kang Constitutional
Affairs Hon.Members of Legco, CEQ and the Members of the Fatherland
National People's Congress of the Republique de Chine,

Greetings from Americal a land of many Hong Kongers as sojourners,whose
relatives friends and comrades are spread all over in Hong Kong so its internal
and foreign affairs do matter much in the hearts and minds of this
constituency. You have very properly invited public comments on paragraph 7 of
Annex 1 to the Basic Law in particular on its statutory and legislative
interpretation whether [a] it should be read to include the 3rd.term of the CEQ
beginingin 2007 and [b] whether the methodalogy of selection of the CEO in its



3rd.term and thereafter should be a matter for Review on its Constitutional
Development by the Adminigtration in 2004 or 2005 |

In answer to [a] the clear and unambiguous statutory interpretation applying
the erdinary canons of judicial review by way of reading the language in its
ordinary sense is that with effect from the Term of the CEQ starting in year
2007 such Review of Process is authorised subject to [1] 2/3 majority of all
members of Legco plus CEO s own consent in the review of his own selection
process and [2] report to Standing Committee of National People's Congress for
its Seal of Approval from its Mandate of Heaven in Beijing!

One mustn't forget that the Basic Law didn't provide a universal suffrage
mandate for Hong Keng people te directly elect its Chief Executive nor its
Legislative Councillors and that on Repatriation of Hong Kong to PRC,it became a
S AR. case scengrio Special Administrative Region of PRC indeed from a
Democratic Point of view its more like a SARS cose of severe acute respiratory
syndrome for the People of Hong Kong, they cannot breath the free air of
democratic freedoms by being able to directly elect its representatives via
universal suffrage of one person/one vote and consequently their ability to be
fully represented at the Legislative Chamber and ipso facto its Excecutive
Chamber both majorities appointing them are rigged end electorally weighted in
favor of Beijing.Although a great deal has been said about the late Chairman
Deng Xiao-Peng and its former Premier Zhae Ziyang's abilities to make a
postivie scenario fer Hong Kong's as you were Economic System from the
halcyan days of the Anglo-American System,in fact when the chips are down
China treats Hong Kong as a Taiwan,it has always been a province of China by
International Law.Yet paradoxically much as PRC may or maynot like it Hong
Kong is economically independent fiscally responsible and culturily as well as
educationally able to run its own affairs in our view from day one of the
handover in 1997 without the so called" guided democracy” as obtained now
from Beijing.and we all know the fate and disasters of guided democracies such
as Indonesia where the PRESIDENT vie ITS MILITARY PRACTICALLY RIGGED
ALL ITS ELECTIONS and promulgated a LEGCO rubberstamp to its Executive
Commands and from the world economic league ranking where is Indonesia teday
? CEO of HK may not have its own military but when the chips are down will the
Tienanmen Square commanders of 1989 be restrained by civilian authority of
Hong Kong ? the only safeguard of security and freedomin HK's governance is
to have both Executive and Legislative Chambers directiy elected via universal
suffrage and the UN Charter on Human Rights strongly approve of the widening
of democratic franchise |



and [b] There is ne Question that where a Need has been demonstrated for o
Review of the Methodology for CEO selection such a Review necessarily is a
Constitutional Development Review to be conducted by the Administration who
cennot be judge and jury of its own cause by internal review without
consultation with Legeo and even so its still undemocratic because both
Chambers are rigged in favor of SAR Eexecutive ond PRC | In our view the
Review should go as a Referendum Propesal or Proposals on any direct election
or qualifications heretafarth to the People of Hong Kong! Why can't an
autonemous Special Administrative Region be a SARS free zone of full
democracy lesser economically independent countries or regions have this SARS
Free Democracy [Many learned opinions of the free democracy countries of the
UN are saying that in Hong Keng Special Administrative Region means Beijing
Big Brother is your Special Administartor how else can you interpret the
weighted ballots of the selection of the CEO and that of LegCo,and today we
have a Submissien from Dr.Fernands Cheung Chiu-Hung on the Advisery and
Statutory Bodies of Hong Kong,interalia setting out the Case Scenario the
Government of CEQ Tung Chee-Hwa "failed to apply the Principle of Selection
of its members based on Merit and Failed to adopt an Open Attitude in regard
to the Appointment Processthat leads to an ineffective operationaf the
Advisory Committe" And note this 51% of the Appointments are also in the
CEOQ Electian Committee so CEQ appoint them and they appoint the CEQ! How
despotic and nepotic can you get ? And all are already approved appointments of
PRC,if this isn't rigged Democracy what is ? Hong Kong people are cheated and
short-changed at the Free Market of Governance of its own affairs,there is no
such thing as One Country Two Systems,its just one country and a pretended
two systeml And its a plutocracy because the rich and famous are
overwhemingly represented Chairtmans Mao and Deng as well as late Premier
Zhou Enlai are turning painfully and yelling from their graves ot this unequal
system,and “rusty iron " Premier Lady Margaret Thatcher and Sir Geoffrey
Howe ,Foreign Secretary of 1984 are safely sipping sherry and nibbling cheese
at the House of Lords Amen! Let the Chinese hang themselves and twist in the
wind! We British have our own cross to bear!

PRC is the defactc Lmperial Gavernment of Her Majesty but with stronger
arsenals of Article 23 on treasens seditions,and trade and national secrets
thefts.With the Communist panache for naticnal jingoism portrays of the
Beijing Operas its unlikely that Heng Kong Pzople will ever get a fair,open and
impartial jury trial when the chips are down heutrality of the judicial process is
not a Chinese given hor does it pride itself on such things political trigls are de
riguer in the Communist system , unfertunately largely a result of the long
drawn bitterness of the Kuomingtang Chiang Kai Oshek and CCP Chairman Mac's
Chinese Civil Wars acroess all of Chinal As Generalisimo Chiang a Japan frained



&eneral declared "with the Japanese War on Ching,its like a disease of the
skinwith my War with the Communists led by Mao,its a disease of the heart"
That's why he evacuated Nanjing to ChongQing leaving Mao and his followers
and the civilians there facing the holocausts of the Japanese Nanjing Massacres
and Rapes of aur People in the 1930's as a prelude to WWTIT.Had there been no
Unity Pact of the KMT and CCP at ChengQing,today PRC maybe & Nippon Zone 1

Ultimately PRC and our HK CEO and LEGCO must trust the Hong Kang Peaple in
directly selecting their own leaders and representatives nothing will secure a
Democratic Future of Prasperity in Freedom better than this safeguard, that
those selected may be terminated from the same authority of the People’s Will
by ballots not bullets of the Tienanmen Square Commanders

Hang Kong is the greatest showcase of what a free market in goods and
services can do for its immigrant people frem China and the world over! Why is
Governance and its representative and CEQ selections any less an item of the
freemarket ? Wgen you buy goods and services directly or via the Internet you
choose your products,why can’t Hong Keng peaple directly choose their
representatives and CEQ like they choose their merchandise ?1ts the ultimate

freedom ILet us not deny it! Its the new frontier of our people's political future
!

Very Truly Yours,

Gerald C W Heng

President and Counsel of the Internctional Asian-Americans

Association Inc.[members are not necessarily American Citizens or any citizens]
B.Sc.[Hons] LLB[London UK] Juris Doctor [USA]

ABA,ATLA member Fulbright Fellow/Scholar Boston and Harvard Universities
President JFK ERa 1963-1970



IB-MAY-20E3  15:39 CONT  CHINA RESEFRCH CTR g52 27en 7328 P.B1

@ CB(2)2400/02-03(02)FE

BECEREN s RIEGRE
BRI ERARE

WEE:

R EIS0ET (XA0R) M — 8 N BB LA IR ENE
AR ; SRR EIETE 2007 SFES S SETRE BNIRE - ASRERM®
B85 -

RIS 2007 ETERER 2008 ERBTTHEEBRRESSEES  BIS—&
FEELE - FE RN ERN S 2007 SRS EBTRRT
SR A BIEIRRRTEENERY: - ERPTIEERER  RES AR S B e

s X%

Bl { SR st ) R B & - (RGN 1990 LR ZRIA RGN (B
FE) ERRGERER ) BHHNUSYE TEACER LS ERRERERAOR
BEL O BEREHEEE RS ERGEIREN L D SR SRS
B MEEREEEERSENGRT 2007 SOHY RS ER e
A - BN BEFEFRRN R SHRER T RIS RBISE RES
o LS CEHERERS SRR BN PR R R R R
RITEEMEBTR TR RVER RIS TR E 5 SR RMs R
B (EAH) KR R—E R 56 - #ih - SRR AN ARG
TEFFIERE BRI TR LE -

BORZEREEFTRORE (AR ) HHE—RINE - BRGNSy EAISEE
THET NS 2007 TR EAEN - T 2007 SEPUIS B TTREH RS B RS
W ETREE T (BAK) BREPBE HERIBE - BIEmEEE
BRUTHETHRENENRES T LU - 54 R RERng s

FW-MAY-286E  15:26 852 27BE 7328 I F.El




Se-MAY—2083 1548 CONT  CHINR RESEARCH CTR BEz 2788 V328

H@Eﬁ‘ﬂﬂﬁﬁﬁﬁﬁﬂ‘ﬁﬂﬁ&:@“‘&%ﬁiﬁﬁﬁﬁ& %U?*ﬁ%ﬁ rFJE
BR BRI TR -5 IR - - BLE TR - AR
BrEnet  REERER - SR | ST - 5 R
PR HEAAE - ﬁ%ﬁ‘}&?ﬁﬁ% %ﬁﬁ%ﬁ (M) ﬁ.ﬁé‘]ﬂ#&lﬂ@

: @Eﬁﬁ?‘*ﬁﬁﬁ%

P.a2

hﬁ-ﬂﬁﬁ&ﬁﬁﬁﬁﬁﬁﬁﬁﬁ&ﬁﬁﬁﬁ%ﬁuﬁEﬁﬂ&ﬁﬁﬁﬁ'

BRI - LIRS B RRTRAEE - PRI IS » A
& BB AT PR SEADMREY - 75 2004 52005 ST LT
TAE - 2 2006 52 RIS - MMTSES RS R -

— AR R T R AE AR - B BT &Ry
TLEHEFELD BB SRAIEERS - * RO B R R W ORI AR » Bl
IR E AR IR RN AR R T R TR - AR TS 2007 251
WETRSE e . - EREBSHZ O HSHEE - SRR

ik EUENRE Aﬂﬁ‘%‘%@'z‘ﬁt& mmw %‘Eﬂﬁi&ﬁ@&ﬂ‘iﬁ '

LR

ﬁﬁﬁ%ﬁﬁﬁ+<§¢m}wﬁz ﬁﬁﬁﬁﬁﬁﬁﬁﬁﬁﬁﬂﬁ%ﬂ:-'

LA{BA 2007 B9 W RITHET - x%ﬂﬁ@%mﬁﬁ{ﬁ%ﬁi BHGEE
Zhk e

TOTAL P.@2

3B-MAY—2EE3  1S: 37 852 2YEg 7328 Sy

F. B2




30.MAY. 2883 1714 H.K.BAR ASSOCIATION+BSZZB69R183 NO . 835 P.1

S g CR(2)2400/02-03(03)8 7

HONG KONG BAR ASSOCIATION
Secretudar L2 Bleor, High Coud, 38 Quesniwiy, Hoog Kong
DX-1B0053 Quesasony 1| E-mail: info@hkbaworg Webaiter wrarar kb ooy
Talcphone: 2868 0210 Fax: 2869 0182

Your ref: CRZ/PLICA
30" May 2003

Legislative Council
Legislative Council Blag.
§ Yackson Road

Heng Kong

Aty Mis. Perey Ma
Clerk to Panel

Dear Sirs,

Panel on Constitational Affairs
Review of the meethod for selecting the Chief Executive
under the Basic Law

Thank you for your letter dated 22¢ May 2003. Please be informed that the Bar does
not wish to. express sny views an "Review of the mathod for selecting the Chief Execotive
under the Basic Law" and does not propese to be represented at the Pansl Mesting scheduled
for 16% June 2003,

Yours falthfully,
’ Edward Chan, 3.C,
Chairman
fal
ERCHMaw
RN =+ NAE R =
A, Edwapl Chan, 3.C. R M. Antdrew Bouce, S.C kit Mr. Selwrn Yo R
Vice Cheirmen 8% © Mr. Simop Watibrook, 3.C. RH4WE Mr_ SBimon Leenp oy
Mr. Fiilip Dykes, 5.C. qEE Mr, Ansthmo Reyes, 5.6 NRE M. PY. Lo LSTE
Mr, Ambrose Ho, 8.0, i Mr. Wong Yoo Lung, 8.0 TRl My, Liwrcuwe Ny SER
Hon. Secretary & Treosurer Mr. Fat Sew Toag, S.C. T M. Richard Khaw i
RN EERH Mr. Lui Kt Ling =20 8 M. Pauf Harris xam
M. Aodrew Mak ERE Mr. Toieph Tae HEE Mr. Hectar Pun Fm
Adminlybrator TTHEEEE Mr- Andrew Li Feitia Me. Tnning Chatucg TEER
Mrs. Marpnrer W, Lam HABE Mr. Keith Yeunp By Mr. Jost-Antonio Maursiet K
M. Lisa Wong W Mr. Donuld Leo A
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Submissions by the Law Society of Hong Kong on the Review of the
Method of Selecting the Chief Executive under the Basic Law

1.“Whether “'the terms subsequent to the year 2007 "should be construed to inelude
the third terem of office of CF commencing in 20077

The answer is yes because of Ji Penfei's Explanations on "The Basic Taw of the tHong
Kong Special Administrative Region of the People's Republic contained in the Chinese
{Drafl)” und its Related Documenls, contained in the Appendix Lo the Basic Law.

The paragraph on “the method for the selection of the Chicf Executive” contains the
following:

Buased on these provisions, Aanex I provides specific rules on selecting the Chicf
Executive. In the ten vears between 1997 and 2007, the Chief Executive will be elected
by a broadiy representative election committee. if there is need to amend this method of
election afier that period, such amendments must be mads with the endorsement of a two-
thivds majority of all the members of the Legislative Council and the Consent of the Chief
Fxecwive, and they must be submitted to the Stunding Committee of the National
Pueople's Congress for approval.

It is clear to that change could be effected after 10 vears ("that period™) ie.
beginning in 2007.

2. Whether the method for selecting the third term CE in 2007 should be included in
the review on constitutional development tv be conducted by the Administration in
2004 or 2005,

The answer is yes since the Basic Law contemplates possible changes beginning with
2007

The Law Socicty of Hong Kong

6 June 2003
68692
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2 June 2003

Clerk to Panel on Constitutional Affairs
The Legisiative Council
HKSAR

Dear SirfMadam,

“Review of the method for electing the Chief Executive
under the Basic Law”

The Legislative Councit has invited members of the public to give views
on twe issues. | write in my individual capacity as a Permanent
Resident of the HKSAR with a vital interest in the future of the HKSAR.

The first issue on which views were sought relates to the interpretation
of paragraph 7 of Annex 1 to the Basic Law; the second is whether the
method for selecting the third term Chief Executive should be included
in the review of constitution development to be considered by the
Administration in 2004 ar 2005,

The first issue is an issue of constitutional jurisdiction and | confine
myself to addressing that point alone. The second issue is an overtly
political issue {subject to the decision on the first issue) and | will not
address it at all.



The Basic Law is our highest law and the Courts and all organs of
Government, including the Legislative Council, are enjoined to give it a
‘generous and purposive construction”. But as Lord Mustill said in a
Privy Council decision on appeal from Hong Kong the word “purposive”
may in many cases add very little — as the competing parties will not
agree on the underlying purpose —~ which is essential to the application
of a “purposive” construction.

“Quite often the benefits of a "purposive” approach are illusary,
singe the purpese which is used as a point of reference merely
reflects the contention of one or other of the parties about what
the words ought to mean.”

Chan Chi Hung v The Queen [1996] AC 442, 452 H (FC)

The first issue namely the true interpretation of paragraph 7 of Annex 1
is one of pure constitutional law. The background is Article 45 which
requires “gradual and orderly progress” in the transition to democracy.
Further Article 48 provides that the Chief Executive shall hold office for
a term of 5 years, with a maximum of two consecutive terms.

The reunification of Hong Kong with China occurred as from 1 July 1997,
so by 30 June 2007 10 years will have elapsed. being the period of
office of the two terms of the present (and only) Chief Executive. It
follows that the Third Chief Executive will assume office on 1 July 2007.
The term of office is 5 years = 60 months. Yet only 6 months (or 10% of
the entire term of office) will actually be in *2007". It is against that
background that Paragraph 7 of Annex 1 must be understood.

“7.  Ifthere is need toc amend the method for selecting the Chief
Executives for the terms subsequent to the year 2007, such
amendments must be macde with the endorsement of a two-
thirds majority of afl the members of the Legislative Council
and the consent of the Chief Executive, and they shall be
reported to the Standing Commitiee of the Naticnal
People’s Congress for approval.” {(Emphasis added)

I note that in the Second Draft of the Basic Law dated 21 February 1989,
the one immediately before the Basic Law was finally promulgated in
April 1990, it provided that

“During the term of office of the third Chief Executive ..."



it would be resclved by the Legisiative Council how the fourth Chief
Executive would be selectedfelected. That is, there was a clear
statement that the first 3 Chief Executives would serve their terms
{namely until 2012) before the pessibie intreduction of full democracy.

Looking at the issus against the features of the Basic Law identified
earlier, there is a cogent and compelling argument, that as a pure
matter of constitutional law, that the “terms subsequent to the vear
2007" means the terms first commencing after the end of the year of
2007, Therefore the political modality of democracy under Article 45 is
not mandated (by paragraph 7 of Annex 1 of the Basic Law) to be
immediately implemented after the completion of two cycles of 5 years
tenure by the Chief Executive of the HKSAR, in 2007.

This interpretation is completely available both on ordinary principles of
statutory interpretation under the common law as well as on the more
robust rights-centred jurisprudence of constitutional law.

Yours sincerely,

Gerard McCoy QC 8C
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