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Anthony W. K. Chaw,f}{ggi 2) G

Room 2204, Tower 1, Admiralty Centre,
18 Harcourt Road,
Hong Kong.
Tel: (852) 2529 8440 Fax:(852) 2528 1171
Email: anthony@pcwce.com. hk

6th June 2003
Clerk to Panel on Constitutional Affairs
Legislative Council,
Legislative Council Building,
8 Jackson Road, Central,
Hong Kong. By Fax & By Post
(Fax:2509 9055)

Dear Sir,

Review of the Method for Selecting Chief Executive

I refer to the invitation by the Panel to members of the public to submit
their views on -

{a) Whether the phrase “the terms subsequent to the year 2007 should be
construed to include the third term of office of CE commencing in 2007,
and

(b) Whether the method for selecting the third term CE in 2007 should be
included in the review on constitutional development to be conducted by
the Administration in 2004 or 2005.

Whilst I take the view that the phrase “the term subsequent to the year
2007” should be construed to include the third term of the office of the Chief
Executive commencing in 2007, I do not believe that there is a need to amend the
method of selecting the Chief Executive. In adopting this view, I would wish to
point out that since the handover of the administration of Hong Kong by the British
Government to the People’s Republic of China, Hong Kong has been plagued by
issues arising out of the interpretation of the Basic Law. As everyone knows, the
Basic Law was promulgated with the aims of preserving the stability and prosperity
of Hong Kong but, instead, it has time and again been used by many as a tool to
unbalance the stability of Hong Kong. All that has led to my drawing the conclusion
that perhaps the people may not be ready to accommodate or be able to benefit from
any major changes made under the Basic Law. 1 am afraid the mere raising of the
question as to whether any amend is required and, if so, the timing thereof, would
have the effect of serving to create another wave of emotive debates and unnecessary
arguments which Hong Kong just cannot afford right now.
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Anthony W. K. Chow, J.P.

Room 2204, Tower 1, Admiralty Centre,
18 Harcourt Road,
Hong Kong.
Tel: (852) 2529 8440 Fax:(852) 2528 1171
Emaii: anthony@pcwcc.com.hk

_9 .

Hong Kong has been severely hit by the Asian economic turn in the last
few years and, also, as mentioned above, by a series of Basic Law related issues the
forces of which are such Hong Kong is still trying to find its feet. The latest SARS
crisis has further strained the economy of Hong Kong and heaven knows when we
will be able to see daylight at the end of the tunnel. In the circumstances, I submit
that it is in the interests of Hong Kong that no amendment be made to the selection
method of the Chief Execution.

I would also add that even if certain sectors of the public believe that
amendment should be considered, 2004 and 2005 would not be the appropriate time.
In the aftermath of SARS, much energy is required to rebuild Hong Kong, not only
by the Government but also by the people of Hong Kong. The last thing that the
people of Hong Kong would wish to do is to expend their valuable energy on matters
which are counter-productive to turning Hong Kong around or may further tarnish
the international reputation of Hong Kong.

The above are my personal views and should not be taken as views
expressed by any organization or body with which I am associated.

Yours faithfully,

W

Anthony W.K. Ch:)—w
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CHAMBERS TTTINT
& E KW OE KN GERARD McCoy QC SC

3403 TOWER ONE, LiPPO CENTRE
89 QUEENSWAY, HONG KONG
TEL : 2866 8233 v FAX : 2866 7858
E-mail : gerard.mccoy@gilichambers.com

9 June 2003

Clerk to Panel on Constitutional Affairs
The Legislative Council
HKSAR

Dear SirfMadam,

“Review of the method for electing the Chief Executive
under the Basic Law”

The Legislative Council has invited members of the public to give views
on two issues. | write in my individual capacity as a Permanent
Resident of the HKSAR with a vital interest in the future of the HKSAR.

The first issue on which views were sought relates to the interpretation
of paragraph 7 of Annex 1 to the Basic Law; the second is whether the
method for selecting the third term Chief Executive should be included
in the review of constitution development to be considered by the
Administration in 2004 or 2005,

The first issue is an issue of constitutional jurisdiction and | confine
myself to addressing that point alone. The second issue is an overtly
political issue (subject to the decision on the first issue) and 1 will not
address it at all.

York Chambers ¢ 67 Worcester Boulevard ¢ Christchurch » New Zealand * Tel: 377-8881 » Fax: 377-8882 « E-mail: gixmccoy@xrra.co.nz
2 Paper Buildings * The Temple « London « EC4Y 7ET « Tel: 20-7556 5500 » Fax: 20-7583 3423
Roem 419 ¢ Faculty of Law * University of Canterbury + Private Bag 4800 « Christcchurch » New Zealand » Tel: 366-7001 x 8856



The Basic Law is our highest law and the Courts and all organs of
Government, including the Legislative Council, are enjoined to give it a
“‘generous and purposive construction”. But as Lord Mustill said in a
Privy Council decision on appeal from Hong Kong the word “purposive”
may in many cases add very little — as the competing parties will not
agree on the underlying purpose — which is essential to the application
of a “purposive” construction.

“Quite often the benefits of a “purposive” approach are illusory,
since the purpose which is used as a point of reference merely
reflects the contention of one or other of the parties about what
the words ought to mean.”

Chan Chi Hung v The Queen [1996] AC 442, 452 H (PC)

The first issue namely the true interpretation of paragraph 7 of Annex 1
is one of pure constitutional law. The background is Article 45 which
requires “gradual and orderly progress” in the transition to democracy.
Further Articte 46 provides that the Chief Executive shall hold office for
a term of 5 years, with a maximum of two consecutive terms.

The reunification of Hong Kong with China occurred as from 1 July
1997, so by 30 June 2007 10 years will have elapsed, being the period
of office of the two terms of the present (and only) Chief Executive. It
follows that the Third Chief Executive will assume office on 1 July 2007.
The term of office is 5 years = 60 months. Yet only 6 months (or 10% of
the entire term of office) will actually be in “2007". It is against that
background that Paragraph 7 of Annex 1 must be understood.

7. Ifthere is need to amend the method for selecting the Chief
Executives for the terms subsequent to the year 2007, such
amendments must be made with the endorsement of a two-
thirds majority of all the members of the Legislative Council
and the consent of the Chief Executive, and they shall be
reported to the Standing Committee of the WNational
People’s Congress for approval.” (Emphasis added)

| note that in the Second Draft of the Basic Law dated 21 February
1989, the one immediately before the Basic Law was finally
promulgated in April 1990, it provided that

“During the term of office of the third Chief Executive ...”



it would be resolved by the Legislative Council how the fourth Chief
Executive would be selected/elected. That is, there was a clear
statement that the first 3 Chief Executives would serve their terms
(namely until 2012) before the possible introduction of full democracy.

Looking at the issue against the features of the Basic Law identified
earlier, there is a cogent and compelling argument, that as a pure
matter of constitutional law, that the “terms subsequent to the year
2007" means the terms first commencing after the end of the year of
2007. Therefore the political modality of democracy under Article 45 is
not mandated (by paragraph 7 of Annex 1 of the Basic Law) to be
immediately implemented after the completion of two cycles of & years
tenure by the Chief Executive of the HKSAR, in 2007.

This interpretation is completely available both on ordinary principles of
statutory interpretation under the common law as well as on the more
robust rights-centred jurisprudence of constitutional law.

Yours sincerely,

ars

Gerard McCoy QC SC

Legistutive Council
Secretaria
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Views on “Review of the method for selecting the Chief
Executive (CE) under the Basic Law”

Submitted to Panel on Constitutional Affairs

Mr. Wong Wai Kwok Benson
Senior Research Assistant, Department of Politics and Public Administration,
The University of Hong Kong

16 June 2003

My submission focuses on two themes: (1) construing ‘the terms subsequent to the
year 2007, and (2) selecting the third term CE in 2007 should be included in the
review on constitutional development to be conducted by the Administration in

2004 or 2005

I support the interpretation that ‘the terms subsequent to the year 2007’ should be
construed to include the third term of office of CE commencing in 2007, since “ =
T ELHF %" in Chinese version can also include the year ‘2007 itself. One
good example is that the TV channel can broadcast the program with “adult”
content “#%,_E A %k4¥ 2044~ in Chinese, this means that the TV channel is admitted

to do that at and after eight PM.

The consideration of the terms related to the selection of the third term CF is
favorable to the political stability fto Hong Kong in the long run, since the
community is eager to a system with a high transparency, openness and
accountability in the selection of the real leader in Hong Kong in 2007. In case
the government still retains the arrangements and regulations of the previous way
of selecting the CE, the public may regard the selection campaigning and process
as only a series of political show without public scrutiny and involvement. It is
important to note that the public have a higher expectation of the CE to
demonstrate his/her leadership in dealing with the crisis situation, in including
the exclusion in political setting, and in maintaining the cooperative relationships

with the central government with a determination to bargain with the officials at
1



central and local levels. In case the CE cannot win the hearts and minds of Hong
Kong people and cannot persuade the public to accept him/het to be the leader of
Hong Kong under the previous way of selecting the CE, the possibility of political

instability cannot be excluded.!

With regard to the method for selecting the third term CE in 2007 should be
included in the review on constitutional development to be conducted by the
Administration in 2004 or 2005, I advocate that the work should be conducted

during the above proposed period with the following grounds:

1. The public involvement and participation of the democratic development in
Hong Kong should not be expelled and denied. The democratic
development of Hong Kong should be considered according to the Basic Law
as well as the “practical circumstance”. Paragraph 7 of Annex I delineates
that we, Hong Kong people, have the power to amend the way of selecting
the CE for the terms subsequent to the year 2007, ‘with the endorsement of a
two-thirds majority of all the members of the Legislative Council and the
consent of the Chief Executive’. In other words, al/ LegCo counselors should
be responsible to the issue and also should be active and responsive to the
public demand, under the increasing political awareness of Hong Kong
people, in order to initiate the widespread discussion and to give some
possible proposals. It is misleading to say that we have no time and space to
initiate the issue due to the urgent settlement of economic dilemma and the
formation of the social cohesive force. By the same token, the same

misleading remark can be found that socio-economic conditions of Hong

! The Hong Kong Transition Project conducted a survey in April 2002 and revealed that over 63%
of respondents supported for the direct election of the CE. For details, see Michael DeGolyer,
“The First Five Year: A Floundering Government, Founding Democracy?” (May 2002). Another
survey conducted by the same project in November 2002 even reflected that over 63% of
respondents believed that the direct election of the CE make the government policies fairer. For
details, see Michael DeGolyer, “Accountability and Article 23: Freedoms, Fairness and
Accountability in Hong Kong” (December 2002). Interested parties can download the reports at
http:/ /www.hkbu.edu.hk/~hktp.
2




Kong are stable and the government has no ground to modify the existing
system, except the fact that the government may intend to defer, intentionally
or unintentionally, the constitutional development so as to uphold the de facto
privileges brought from the present political setting; or the government has to
‘consider’, formally or informally, the view of the PRC government to or not
to unfold the constitutional development. Overall, the government has the
moral and legal responsibility to share the power with the people ultimately

and unconditionally.

It may be the last opportunity for Mr. Tung Chee-hwa, the CE, to make his
‘important” political contribution to Hong Kong throughout the review of the
method for selecting the CE under the Basic Law. It is the golden
opportunity for the government to save its declining and decaying legitimacy
in the eyes of Hong Kong people. The government can (a) organize the
public forums to collect public opinions, (b) enhance the civic awareness by
educating citizens about the public involvement in reviewing the method for
selecting the CE which is crucial for them to determine the future of Hong
Kong politics, (c) cooperate with universities to seek the possible mechanisms
to select the CE, and {(d) form an opinion collection center, which is politically
independent and neutral, to collect and analyze public opinions, as well as to
release the findings. Of course, in case the government can adopt the above
ideas genuinely and thoroughly, such a constitutional review would be
meaningful and constructive to the future political developments in Hong
Kong and Mr. Tung may leave his impressive fame on the history of Hong
Kong. Last but not the least, such a review can show the Taiwan authority
and the international community the efficiency of the “One Country Two

Systems” in political aspect.

The composition of the Chief Executive Selection Committee should be
democratized in case the direct election of the CE may not be possible in the

coming future. The present arrangement shows that the members at the
3



Election Committee, basically, are not open, democratic, accountable and
responsible to the public and the related members within the sector in the
process of selection. Hence, it is difficult to claim that the Election
Committee are “broadly representative’ (Paragraph 1 of Annex I, the Basic
Law), except that ‘broadly representative’ is virtually understood as a member
with political, economic and/or social influence. To partially democratize
the process of selecting the CE, the Chief Executive Selection Committee
should be democratized in the first instance, all Election Committee members
should be directly elected by all workers of the sector concerned. With the
extended franchise of the Chief Executive Selection Committee, it can further
improve and enhance representative and the selection process would not
restrict within 800 members.

Kk END wkk
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Hong Kong Human Rights Commission

Submission to
the Legco Panel on
Constitutional Affairs

on

“Review of the method for selecting
the Chief Executive
under the Basic Law”

June 2003

Hong Kong Human Rights Commission
3/F, 52 Princess Margaret Road, Homantin, Kowloon, Hong Kong, China
Tel: (852) 2713 9165, Fax: (852) 2761 3326
Email: hkhre@pacific.net hk



A. General comment

1. This paper submitted by the Hong Kong Human Rights Commission (HKHRC)
represents the written submission to the Legislative Council Panel on
Constitutional Affairs on the “Review of the method for selecting the Chief
Executive under the Basic Law™.

2. HKHRC is seriously critical of the fact that the Secretary for Constitutional
Affairs Stephen Lam Sui-lung has cast doubt as to whether the Basic Law
allows universal suffrage to be used for the third Chief Executive election. The
remark by Mr. Lam is disappointing as it reflects the leadership’s lack of
commitment to full democratization of Hong Kong.

3. Tt is the firm view of the HKHRC that the interpretation of the phrase “the
terms subsequent to the year 2007 in paragraph 7 of Annex I to the Basic
Law should be construed to include the third term of office of the Chief
Executive in 2007, Therefore the method for selecting the third term Chief
Executive in 2007 should be included in the Administration’s review on
constitutional development as soon as possible.

4. HKHRC urges the government to conduct a review and a broad and in depth
consultation by 2004 on the reforms needed to achieve universal suffrage of
the Chief Executive in 2007. Furthermore, a timetable for the process leading
to universal suffrage of the Chief Executive should be outlined.

5. The Government has both local and international obligations to introduce
universal suffrage. The Hong Kong Bill of Rights article 21 states that every
permanent resident has the right to participate in public life and the right to
vote at genuine periodic elections which shall be by universal and equal
suffrage’. Furthermore article 25 of the International Covenant on Civil and
Political Rights also states that every citizen shall have the right to vote at
periodic elections which shall be by universal suffrage®.

B. The Chinese legal | i

6. Annex | of the Basic Law states that if there is a need to amend the method for
selecting the Chief Executives for the terms subsequent to the year 2007, such
amendments should be endorsed by two-thirds of the LegCo, the consent of
the Chief Executive and the Standing Committee of the National People’s
Congress for approval.

7. In the Chinese legal language ‘subsequent to 2007 would mean to include the
year 2007. This has been confirmed by Mr. Albert Chen Hung-yee of the

' Hong Kong Bill of Rights Ordinances (Cap. 383)
? United Nations, International Covenant on Civil and Political Rights, Article 23.



University of Hong Kong and member of the central government-appointed
Basic Law Committee. According to Mr. Chen: “ [In] the legal language of the
mainland, the phrase ‘terms subsequent to the year 2007’ should generally
include any date within 2007,

. A historical interpretation of th i

8. A second factor pointing to the fact that the term ‘subsequent to 2007° is
meant to include the year 2007 is the historical process of the creation of the
Basic Law. Addressing the Third Session of the Seventh National People’s
Congress on March 28, 1990 the chair of the Basic Law Drafting Committee
(Drafting Committee), Mr. Ji Pengfei proposed that there would be no changes
to the Basic Law within 10 years. As the Basic Law was put into effect as of 1
July 1997, this would mean that the 10 year period is meant to only include 1
July 1997 1o 30 June 2007. This has recently been confirmed by Mr. Wu
Jianfan, also a former mainland member of the Basic Law Drafting Committee,
who has stated that it was the intention of the Drafting Committee to maintain
political stability in Hong Kong in the first 10 years of the handover by ruling
out changes to the electoral method for the Chief Executive during that period*.

9. Furthermore Mr. Ji Pengfei stated that: “[in] the ten years between 1997 and
2007, the Chief Executive will be elected by a broadly representative election
committee. If there is need to amend this method of election after that period,
such amendments must be made with the endorsement of a two-thirds majority
of all the members of the Legislative Council...”. The ten years between 1997
and 2007 can only refer to the iwo terms of office betweenl July 1997 and 30
June 2007, as each term shall be five years.

10. Also Mr. Wu Jianfan, former mainland member of the drafting committee of
the Basic Law, has recently pronounced that the review of the post-2007
constitutional framework should cover both the election for the third Chief
Executive and the Legislative Council in 2008. Lastly, Mr. Xu Chongde,
another former mainland member of the drafting committee, agreed that
changes were allowed under the Basic Law. He said that it would not violate
the Basic Law if changes were made for the 2007 chief executive election®.

D. ive interpretation Basi W

* Ambrose Leung 2003: “Reality holds sway in debate on elections” in: South China Morning Post, 22
May.

* South China Morning Post Wednesday, May 28, 2003.

* Ji Pengfei 1990: “Explanations on “The Basic Law of the Hong Kong - Addressing the Third Session
of the Seventh National People's Congress on March 28, 1990”.

¢ South China Morning Post May 28, 2003.



11. Annex II of the Basic Law outlines the method for the formation of the
Legislative Council of Hong Kong SAR. In the Annex only the composition of
LegCo in the second and third term is outlined, thus opening up the possibility
for amendments of the procedure for forming the Legislative Council of the
fourth term, Therefore in Annex II (III) amendment procedures subsequent to
the year 2007 is mentioned.

12. According to article 69 of the Basic Law the term of office of the Legislative
Council shall be four years, except the first term which shall be two years. The
first term thus refers to 1997 - 1999, the second term 1999 - 2003, and the
third term would refer to 2003 - 2007. This implies that the fourth term would
mean | July 2007 - 30 June 2011. In this case the interpretation of the term
‘subsequent to the year 2007° in Annex II means that it refers to the period
starting from 1 July 2007”. The above interpretation thus implies that the term
‘subsequent to the year 2007" in general should be broadly interpreted as
including part of the year 2007.

13. Furthermore the fourth term of office of LegCo has not been specified in the
Basic Law regarding the composition and the method of its formation. As
article 68 of the Basic Law stipulates that the ultimate aim is the election of all
members of the LegCo by universal suffrage, it implies that universal suffrage
can be introduced from 1 July 2007.

14. Comparing with Annex I of the Basic Law, the style of writing of Annex II is
parallel to it. Furthermore article 45 of the Basic Law stipulates that the
ultimate aim is the selection of the Chief Executive by universal suffrage.
Therefore, it can be inferred that the amendment of the method for selecting
the Chief Executives subsequent to the year 2007 can be initiated already on 1
July 2007 and universal suffrage can be introduced on that day.

Publi iver, ffr:

16. On 21 May 2003 a non-binding Legislative Council Motion tabled by
Democratic Party vice-chairman Mr. Albert Ho Chun-yan urged that the Basic
Law be amended so as to expedite the full implementation of the election of
the Chief Executive and all Members of the Legislative Council by universal
suffrage. Although it was not passed, the breakdown of the votes reveal that
the motion was in fact passed by geographical constituencies and the Election

? However because the Central Government established the Provisional Legislative Council from 1997-
1998 after the change of sovereignty the terms of office of the LegCo have been delayed one year.




Committee, with 15 voting for and 11 against the motion %, thus revealing
popular support for universal suffrage.

17. Furthermore there is evidence that there is public support for the chief
executive to be returned by universal suffrage in 2007. Thus 65.5% in a poll of
1,222 respondents interviewed in a Democratic Party poll in May 2003
(between May 9 and May 12) backed universal suffrage. Only 11 per cent
preferred direct elections in 2012 and 62% were dissatisfied with the current
arrangement with the Chief Executive being picked by an 800-member
Election Committee® .

F. Recommendations

18. HKHRC urges the Administration to conduct a thorough review on
constitutional development in 2004. The review should be characterized by
transparency and a genuine will towards universal suffrage . The review
should include a broad public consultation in 2004 including all sectors of
society. HKHRC urges the Administration to take positive and concrete steps
to include more groups such as NGOs and marginalized groups of society.

19. Most importantly, the public opinion for introducing universal suffrage of the
Chief Executive on 1 July 2007 should also be taken into serious consideration
and the Government should ensure the full realization of the civil and political
rights of the Hong Kong citizens as prescribed by the Basic Law and the
international covenants.

® Legislative Council “Council Meeting: Voting Result on 21 May 2003” of the Motion “Expeditiously
implementing the election of the chief executive and all members of the Legislative Council by
Universal Suffrage” at: www.legco.gov.hk/yr02-03/english/counmtg/voting/v0305211.htm.

® Jimmy Cheung 2003: “Direct election backed in poll” in: South China Morning Post, 20 May.
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Federalion of _
Hong Kong Industries

10 June 2003
Mrs Percy Ma
Clerk to the Constitutional Affairs Panel
Legislative Council
Legislative Council Building
8 Jackson Road
Hong Kong

Dear Mrs Ma,

Review of the Method for Selecting
the Chief Executive under the Basic Law

Thank you for your letter of 22 May 2003 inviting our views on the above review.

With reference to the two questions raised by the Constitutional Affairs Panel, we
would like to offer the following views.

(a) From our understanding of Annex I to the Basic Law, it does not appear that the
phrase “the terms subsequent to the year 2007” should be construed as including
the third term of office of the Chief Execative. Instead, it should mean the fourth

and subsequent terms.

(b) For this reason, we do not find it necessary for the Government to review the
selecting method for the Chief Executive in the near term.

We hope the Panel will consider our views very carefully when deliberating the
subject.

Yours sincerely,

Victor Lo

Chairman
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