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JUDGMENT

Chief Justice Li :
L. I agree with the judgment of Mr Justice Ribeiro PJ.
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Mr Justice Bokhary PJ : ' _

2. From all over the world many persons not of Chinese nationality
come to Hong Kong with valid travel documents, are given pe.-nmmnn to enter
and are then permitted to remain year after year. Article 24(2)4) of cur
constitution the Basic Law provides such persons with a means by which to
acquire Hong Kong permanent resident status, which carxies with it the right of
abode here. It enables them — if they are permitted to enter and then remain
long enough — to acquire such status by ordinarily residing here for a
continuous period of not less thaa seven years and taking Hong Kong as their
place of permanent residence. They take Hong Kong as tb:ir‘piace of
permanent residence by ordinarily residing here for the requisite period and
treating Hong Kong as their home indefinitely rather than for a limited period.
Then all that they have to do is claim permanent resident status by applying for
it in reliance upon having so resided here immediately before making that
application. Once their claim is verified, they may enjoy their permanent
resident status. This is all perfectly straightforward, as it should be. Any
formalism, complication or subtlety.-by which a claim to a constitutional status
or right can be denied or delayed would inevitably erede public confidence in
the law.

3. Persons who eventually acquire permanent resident status by virtue
of art. 24(2)(4) would have started off by having to rely on an exercise of
admmmirauve discretion in favour of permitting them to enter and then remam
for a certain period. Thereafter they would have had to rely on successive
exercises of administrative discretion in favour of permitting them to remain for
further pertods. But once they manage to bring themselves within the plaim
terms of art. 24(2)(4), their position ceases to be subject to administrative
discretion and comes mmder constitutional protection. :
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Verification only

4 The legal question of whether a person has permanent resident
status is the province of the Basic Law to the exclusion of ordinary law which
has no role in this legal question. In this area the role of ordinary law is
confined to providing proper machinery for verifying the crucial facts. This
brings me to Schedule 1 to the Immigration Ordinance, Cap. 115, which is
headed “Permanent Residents of the Hong Kong Special Administrative
Region”. The relevant provisions of this schedule are paras 1, 2 and 3. Do
these provisions serve the Basic Law’s purposes or do thcy run counter to those
purposes? Paragraph 2(d) poses no problem. It simply tracks art. 24(2)(4). But
then we come to 2 word which is not in art. 24(2)(4). It is the word “settled”.
Paragraph 3(1)(c) says that a person secking to establish Hong Kong permanent
resident status under para. 2(d) must be “settled” in Hong Kong at the time of
his declaration that he has taken Hong Kong as his place of permanent

residence.

5. Does the mtroduction of the word “settled” purport to make a
constitutional status subject to a condition which the constitution itself does not
impose? To find out, we have to look at certain other provisions of Schedule 1.
Paragraph 1(5) reads:

“A person is settled in Hong Kong if —

(@  heis ordinarily resident in Hong Kong; and
(b)  heis not subject to any limit of stay in Hong Kong”.

Constitutional rights / administrative discretion

6. Apart from the problem of its being tacked to the word “settled”
which is not in art. 2‘4(2)(4),_ the condition m pai'ﬁ. 1(5)(a) that the person be

ordinarily resident in Hong Kong seermns innocuous in itself.; But what about
paras 1(5)(b) and 3(1)(c)? In order to enjoy their permanent resident status,
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people bave to declare that they have taken Hong Kong as their place of
permanent residence. But paras 1(5)(b) and 3(1)(c) combine to say that they
canmot make such a declaration if they are subject to a limit of stay. Being
conferred by the Basic Law, Hong Kong permanent resident status is 2
constitutional status. It carries, in particular, the three constitutional rights
which the Basic Law reserves exclusively to Hong Kong permanent residents,
namely the right of abode, the righ‘t to vote and the right fo stand for election.
By contrast, whether or not to lift a lirait of stay is a matter for the exercise of
the Director of Immigration’s discretion under the Immigration Ordmance.

7. Can ordinary law make a constitutional status or right dependent
~ upon a favourable exercise of an administrative discretion or, failing that, a
successful administrative appeal or, failing even that, a successful judicial
review challenge? In my view, such a state of affairs would be unconstitutional.
As Lord Shaw of Dunfermline said in Scott v. Scott [1913]1 AC 417 at p.477:
“To remit the maintenance of constituzional right to the region of judicial
discretion is to shift the foundations of freedom from the rock to the sand.”
Indeed the notion of any legal ri‘ght, Iet alone a constitutional right, being
downgraded to something which can be granted or withheld as a matter of
discretion is repugnant to the tule of law. As Alexis de Tocqueville is quéted m .
RJI Vincent: Human Rights and International Relations (1986) at p.17 as having

said:
*There is nothing which, generally speaking, elevates and sustains the human
gpirit more than the idea of rights. There is something preat and virile in the
udea of right which removes from any request its suppliant character, and
places the one who claims it on the same level as the one who grants it.”

g. . Having the right of abode in Hong Kong, which right comes with

Hong Kong permanent resident status, entities a person to stay here without any
limit, Therefore no limit on 2 person’s stay in Hong Kong can co-exist with his
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or her enjoyment of the right of abode here. Any such limit would have been
imposed under ordinary law, namely the Immigration Ordinance. But the right
of abode is a constitutional right conferred and entrenched by the Basic Law.
Basic Law rights and freedoms arc neither dependent upon nor defeasible by
ordinary law. Therefore no limit on a person’s stay in Hong Kong can impede
the verification of his or her acquisition of the right of abode here by ordinarily
residing here for a continuous period of not less than seven years, treating Hong
Kong as his or her home indefinitely rather than for a limited period and
applying for permanent resident status in reliance upon having so resided here
immediately-before making that application. Limiting her client’s constitutional
challenge to no more than what is needed for the purposes of the case at hand,
Ms Audrey Eu SC for the appellant submits that para. 3(1)(c) is such an
impediment and is therefore unconstitutional.

9. I agree, Para. 3(1)(c) of Schedule 1 to the Immigration Ordinance
is unconstitutional. There was, I should mention, some suggestion in the course
of the argument that to so hold might make the Director prone to exercise his
discretionary powers so as to prevent non-Chinese nationals from building up
seven years’ ordinary and continuous residence. I do not consider it appropriate
to say in advance what the courts would do in a judicial review challenge to
such behaviour. But there are two things that I will say. To begin with, I note
in fairness to the Director that he himself has not said that he would behave in
that fashion. And in any event, the position is simply this. The courts have to
uphold the Basic Law no matter how anybedy may react to our doing so. No
other course is open to us. Upholding the Basic Law is the first thing that every
member of Hong Kong’s judiciary swears to do when he or she takes the
judicial oath. |
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The facts

10. I tum now to the facts of the present case. The appellant is an
Indian national. In January 1988 he entered Hong Kong with a valid travel
document. He lawfully took up employment here. In July 1996 he got married
here. On 24 October 1998 he went to the Immigration Department m order to
apply for an extension of stay based on new employment. At the Immigration
Department a member of the Immigration Service asked him: “You change your
job?” He replied “Yes”. She then said to him: “On the application form you
should say “ynconditional stay’. When you get your unconditional stay you can
then apply for the right of abode.” He filled in and submitted an application
form accordingly,

11. That, Ms Eu submits as her pnmary point on the appellant’s behalf,
amounted to an application for permanent resident status. Even though this
submission was not pursued before the Court of Appeal after having been
rejected at first instance, I think that the circumstances of the present case are so
very exceptional that we ought nevertheless to entertain the submission. The
facts are clear, and leaving the point undecided would be most unfortunate.
Failing his contention that the submission ought not to be entertained,

Mr Joseph Fok SC for the Director of Immigration argued that on the merits the
appellant cannot be taken to have applied for permanent resident status until 30
May 2000 when he sought verification of his eligibility for a permanent identity

card.

Substance aver form: application made

12. Despite the skill with which Mr Fok advanced it, I am unable to
accept that argument. Haviog laid down in art. 24(2) who shall be permaneat-
residents of Hong Kong, the Basic Law then provides in art. 24(3) that they
“shall have the right of abode in the Hong Kong Special Administration Region
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and shall be qualified to obtain, in accordance with the laws of the Region,
permanent identity cards which state their right of abode™. So permanent
resident status carries with it the right of abode. Such status and right entitles a
person to a permanent identity card stating that right of his or hers. As I said in
Fateh Muhammad v. Commissioner of Registration (2001) 4 HKCFAR 278 at
p.281 B-C in a judgment with which the other members of the Court agreed, a
permanent identity card “signifies official recognition of the holder’s Hong
Kong permanent resident status with the right of abode here”. A permanent
ideﬁtity card is not a source of or a pre-condition to, but is merely a badge of,
permanent resident starus and the right of abode. Such a card is a constitutional
entitlement of all persons upon whom the Basic Law confers such status and
right. It is impossible to say that you carmot apply for the status except by
applying for the card. After zﬁ], you do not get the status because you have the
card. It is the other way round. You get the card because you have the status.

13. On any view other than one so insistent on form over substance to
the individual’s disadvantage as to be unsuited to constitutional affairs, the
appellant applied for permanent resident status when he submitted the
application form which he submitted on 24 October 1998, and this application
carried over to the time when he sought verification of his eligibility for a
permanent identity card. By then he had made a declaration, which related back
to 24 October 1998, that he had taken Hong Kong as his place of permanent
residenice. All that then remnained for the Immigration Service to do was to
verify the crucial facts. This brings me to Mr Fok’s point based on s.2(4)(a)(ii)
of the Immigration Ordinance which says that for the purpose of that Ordinance
a person shall not be treated as ordinarily resident in Hong Kong during any
period in which he remains in Hong Kong in contravention of any condition of
stay.
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14, The appellant had been granted an exployment visa to enable him
to work as a cook for a certain employer until 17 July 1999 or two weeks after .
the termination of his contract of employment with that employer, whichever
caxﬁc cadier. On 27 September 1998 the appellant left his employment with
that eraployer. Mr Fok contends that two weeks thereafter i.c. on 12 October
1998 the appellant became an overstayer and ceased to be ordinarily resident in
Hong Kong. To this contention Ms Eu makes a number of responses. I will
mention two of them. One respense which I will mention is that 5.2(4)(a){(ii),
which after all has penal implications, simply does not apply to situations like
the present w"hcrc the appellant dealt openly with the Immmigration Service, and,
with full knowledge of the facts, it invited him to apply for unconditional stay
and the right of abode thereafter. The other response which I will mention runs
thus. In any event, the appellant’s stay had been enlarged and, as the Court of
Appeal held in Sae-Ang Paisarn v. Director of Immigration [1989] 1 HKLR
205, such enlargement filled any gap in the total period of ordinary and
continuous residence of the [Serson concerned. Having invited the appellant to
apply for unconditional stay and the right of abode thereafter, the Immigration
Service then entertained the application which he made upon that invitation,
And there is no justification in any context, let alone a constitutional one, for
refusing to recognize that as an enlargement of the appellant’s stay.

15. The Director has not yet applied his mind to what he would do
regard to s.2(4)(a)(ii) if the appeliant’s application for permanenpt resident status
had indecd been made on 24 October 1998. Would the Director maintain hig
5.2(4)(2)(ii) point? And even if he did, would he exercise his discretion fo
enlarge the appellant’s stay? The s.2(4)a)(ii) point would not call for decision
uness, locking at the matter afresh on the basis that the appellant had applied
for permanent resident status on 24 October 1998, the Director nevertheless
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maintains the point and declines to exercise his discretion to enlarge the
appellant’s stay. At this stage, I would leave the 5.2(4)(2)(ii) point to one side.

16. ~ - For the foregoing reasons, I would decide in the appellant’s favour
on the primary point advanced on his behalf by Ms Eu.

Imprisonment

17. Nevertheless I propose to deal with the appellant’s alternative point
which was ably advanced by Ms Eu and ably opposed by Mr Fok. This is that
degpite the t\n‘ro weeks’ imprisonment which the appellant served in 1959, he
would have seven years’ ordinary and continuous residence immediately
preceding his application for permanent resident status even if he had not
applied for such status until 2000. Ms Eu put this alternative point in two
alternative ways. The first is that the two weeks do not prevent the whole
period including those two weeks from being ordinary and continuous
residence. And the second way is that the two weeks do not break the
continuity of the period excluding those two weeks and bisected by them. The
appellant is not relying on the incluéion of the two weeks in order to achieve a
total of at least seven years. So either way would, if it succéeds, serve his

purpose.

18. The abode claimant in Fateh Michammad’s casa was sentenced (o
six years’ imprisonment. Including the time which he spent in custody before
he was sentenced and with one-third remission for good behaviour, he had been
in prison for four of the seven years inmnediately preceding his application for
permanent resident status. Such imprisonment, we held, meant that he could
not be said to have been ordinarily resident in Hong Kong for a continuous
period of not less than seven years immediately preceding his application for
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permanent resident status. But we l;eﬁ open the question of whether or not
imprisonment for a shorter period would defeat an abode claimant.

19. Two passages should be cited from my judgment in that case, with
which judgment the other members of the Court agreed. The first is at p.283 A-
G, and reads:

“Section 2(4}(b) of the Imumigration Ordinance (Cap.115), provides that “a
person shall not be treated as ordinarily resident in Hong Kong ... during aay
period ... of imprisanment or dstention pursusnt to the sentence or order of any
court’. This provision has been in the statute book since 1971. In challengmg
its constitationality, Mr Philip Dykes SC for Mr Muhammad says that what it
catches includes even: detention pending a trial which resulis i scquittal or
the dropping of charges; detention due to mental illneas; detention as a debtor;
detention pending extradition which eventoally fails; detention of an
eventually acquitted person due to a refusal by a magistrate of bail which is
then granted by a judge; and ooe day's imiprisonment.

As to the last item in that ist of Mr Dykes's, ] would not like to think
that such pointless deprivations of liberty are part of the Hong Kong legal
scene. In any event, I would not preclude an argument, whether on the de
minimis principle by which the law ignores trifles or on some ather basis, that
a term of imprisonment of that ghort duration would not defeat an abode

- ¢laimant. The view might well be taken that such a short period of
imprisonment does not interrupt the contimity of residence for the purpose of
art. 24{2)(4) of the Basic Iaw:md,accordmgly. of 8.2(4)(b) of the Immigration
Ordinance.

Tuming to the other items in Mr Dykes's list, I wonld exclude them
from 5.2(4)(b)'s ambit on this simple basia, In a provision like 5.2(4)(b)
‘detention’ and ‘order’ must, in my view, be read as being of the same natre
as ‘imprisonment’ and ‘sentence’ respectively. Accordingly the only kind of
detemtion covered by s.2(4)(b) is detention in a training centre or in a detention
centre. (The word “order’ in 5.2(4)(b) is needed becanse, although 5.4 of the
Training Centres Ordinance (Cap_280), speaks of a *sentence of detention’, 5.4
of the Detention Centres Ordinance (Cap.239), speaks of a ‘detention order’.)”

20. The second passage is at pp 2831-284F, and reads:

“ No single judicial pronouncement or combination of such
pronouncements in regard to the meaning of the expression ‘ordinarily
resident’ can be conclusive for the putposes of every context in which that
expression appears. But as a starting point at least, Viscount Sumner’s
observation in IRC v Lysaght [1928] AC 234 at p.243 that “the converse to
‘ordinarily’ is ‘extraordinarily” " ig, I think, of wide utility. Serving 2 term of
imprisonment, at least when it is not of trivial duration, is something out of the
ordinary. Of course it does not mean that a person in prizon in any given
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Jurisdiction is nevertoheregudedas ordinarily resident in that jurisdiction for
any purpose. Certainly I would not be disposed to hold, for example, that the
fact of being in prison somewhers would of itself render a person not
ordinarily resident there when his being so would render him liable to tax.

The present context is a different and somewhat speciai one. For the
question to whxchltgwusnsensthxs Do:sbcmgmpnmuratmmngor
detention centre in Hong Koog pursuant to a criminal conviction which has
never been quashed and a sentence or order which has never been set aside
constitate urdmary residence here when seven years' ordinary and continuous
regidence here is a qualification prescribed by the Basic Law for aitaining a

valuable status and right, namely Hong Kong permanent resident status and
the right of abode hers? In such a context, there is a very strong casc for
saying that residence wh;lesewmgasubmnual term of imprisonment or
detention in a training or detention centre is not ordmary residence. So in my
Judgmcnt (i) the answer to the question posed ahove is ‘no’; (1) art.24 of the
"Basic Law is to be construed accordingly; and (iii) 5.2(4)(b) of the
Immigration Ordinance (construed in the way explained above) is thcn:ﬁm:
constitational.”
21. Ms Eu cited the decision of the United States Supreme Court in
Wisconsin Department of Revenue v, William Wrigley Jr Co. 505 US 214
(1992). She places reliance on two propositions stated in the judgment of the
majority delivered by Scalia J. The first is at p.231 where it is said that the de
minimis principle “is part of the established background of legal prink:iples
against which all enactments are adopted, and which all enactments (absent
contrary indication) are deemed to accept”. The second proposition is to be
found at p.232 where it is said that “wThether a particular activity is a de
minimis deviation from a prescribed standard must, of course, be determined

with reference to the purpose of the standard”.

22, . Scalia J cites five decisions of the United States Supreme Court in
support of the first proposition. In three of them (Jndustrial Association of San
Francisco v. United States 268 US 64 (1925) at p.84, Abbott Laboratories v.
Portiand Retail Druggists Association, Inc. 425 US 1 (1976) at p.18 and
Republic of Argentina v. Weltover, Inc. 504 US 607 (1992) at p.618) the
nstruments to which the de minimis principle was applied were federal statutes.
But in the other two (Ingraham v. Wright 430 US 651 (1977) at p.674 and

20-SEP-20P=  11:1> ’ A0S ™4 A T1CC ' are s ' =~ oar



20-SEP-2093 11:29 FROM SECURITY BUREAUCC DIW TO 25858775 P.1B8/36

Hudson v. McMillian 503 US 1 (1992) at pp 8-10) the de minimis principle was
applied to the United States Constitution itself. It was applied in those two
cases to deny constitutional protection against the matters complained of,
leaving such pfoﬁeéﬁon to ordinary law. The argument for applying it to accord
constitutional protection must be at least as strong if not stronger.

23. I respectfully agree with both of the propositions stated by Scatia J
in the Wisconsin case. In my view, the de minimis principle does operate in
regard to the question whether a short term of imprisonment during a period of
not less than seven years precludes a person’s residence during that period from
being ordinary and contimuous within the meaning of art. 24(2)(4). This is most
obviously 50 in respect of what I characterised in Fateh Muhammad's case (at
p.283C) as “pointless deprivations of liberty”. But it is so even in respect of
proper sentences. Whether a particular term of imiprisonment is de minimis is a
question to be answered with regard to art. 24(2)(4)’s purpose.

24. . The purpose of art. 24(2)(4) as 2 whole is to provide a means by
which persons not of Chinese nationality who have entered Hong Kong with
valid travel documents can acquire I-iong Kong permanent resident status and
therefore the right of abode here. These means have two components. One is
having been ordinarily and continuously resident here for not leés than seven
years. And the other is taking Hong Kong as om.e's place of permanent
residence in the way which [ have earlier explained. The purpose of the first
component in particular, which is the component to which the de minimis point
is directed, is to confer these means upon, and confine the to, persons-who
have managed to build up residence of a certain nature and duration.

25. I regard the second way in which Ms Eu puts the de minimis point
as the appropriate way of putting it. Do the two weeks prevent the whole period
mcluding those two weeks from being ordinary and continuous residence? If
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the question involved whether the ﬁvo—wcek sentence is trivial as a sentence, I
would regard it as impossible to say that it is not trivial. But what the question
really involves is whether two weeks out of at least seven years are trivial as
something put forward to deprive an individual of the benefit of art. 24(2)4).
This question is one of fact and degree. All the judges in the courts below have
answered it negatively against the appellant. So would all my colleagues on this
Court. And how I answer it does not affect the result, which is in the
appellant’s favour in any event. So even though I incline towards answering it
affinmatively in the appellant’s favor, I will not préss my inclination to the point
of answen'n;g such a question of fact and degree differently from the other eight
judges who have considered this case in this Court and in the courts below.
And I would therefore decide in the appellant’s favour on his primary point

alone.

Conclusion
26. B would allow the appeal to:

(i) quashall of the Director’s administrative decisions in respect
of which the appellant secks judicial review (namely the
Dircctor’s 4 June 1999 decision refusing to grant the
appellant unconditional stay, thé Director’s 9 October 1999
decision upholding that 4 June 1999 decision of his and the
Director’s 14 June 2000 decision to the effect that the
appellant is not a permanent resident);

() strike down paras. 3(1)(c) of Schedule 1 to the Immigration
Ordinance as unconstitutional;

(iii) order the Director to consider the appcﬁant’s application for
permanent resident status on the basis that it was made on 24
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Ocober 1998 and is wnaffected by his subsequent
imprisonment;

(iv) award the appellant costs against the Director in this Court
and in the courts below; and

(v) orderlegal aid taxation of the appellant’s own costs.

27. Although I prefer to formulate the relief in the foregoing way, I am
prepared to concur in the grant of relief in the terms favoured by the other
members of the Court,

28. Finally I thank both legal teams for the assistance which I have
derived from the arguments which they bave prepared and presented 50 well.

Mr Justice Chan PJ :
29. I agree with the judgment of Mr Justice Ribeiro PJ.

Mr Justice Ribeiro PJ :

30. This appeal raises issues conceming the conditions which must be
met before non-Chinese nationals qualify under Article 24(2)(4) of the Basic
Law for the status of permanent resident, and so the right of abode, in the Hong
Kong Special Administrative Region.

The facts

31. The appellant is ap Indian national, He first ai-rived in Hong Kong
as a visitor in January 1988. In March of that year, he was pranted permission
to remain in Hong Kong to work as a cook.
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32. ‘Until 1998, his employment visa was renewed from time to time,
with the appellant in each instance being granted permission to remain until a
stated date. In the terminology of the Immigration Ordinance, Cap 115 (“the
Ordinance™), he was made subject to a “limit of stay” on each occasion. Apart
from two periods of absence which are not relevant, the appellant has been in
Hong Kong since his first arrival.

33. In July 1996, the appellant got married in Hong Kong, His wife is
a Filipino national who had come to work here a3 a domestic helper. On 13
November 1996, the appellant applied for permission to stay unconditionally on
the basis that he had by then been ordiﬁarily resident here for more than 7 years.
However, he did not attend for interview as requested by the Immigration
Department and his application was treated as cancelled. In November 1997, he
repeated his application for an unconditional stay, this time through solicitors,
but this was refused in May 1998.

34, The appellant’s wife was, however, given permission in Noverber
1996 to remain in Hong Kong as his dependant, subject to a limit of stay in line
with his own. On 30 August 1999, they had a child. His wife and child both
reside with him in Hong Kong.

35. In the course of his stay, the appellant has found himself in trouble

with the law on a number of occasians.

(a) Om 3 November 1994, he was convicted of cornmon assault and
was fined $1,000 and ordered to pay compensation of $500.

(®) On 7 January 1995, he was convicted of criminal damage and was

bound over.

()  On23 January 1997, he was convicted of being drunk and
disorderly and fined $1,000.
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(d) On 3 May 1999, he was convicted of indecent assault and
sentenced to imprisonment for 2 weeks.

36. At.the hearing before the Court of Appeal, the court was told that
on 17 April 2001, the appellant was convicted of assault occasioning actual
bodily harm for which he was imprisoned for 3 months. He was further
convicted on 20 June 2002 of wounding and of assaulting a police officer, being
sentenced to a total of S months’ imprisonment. '

37. In 1995 and 1996, the appellant received warnings from the
Immigration Department in relation to his conviction for assault to the effect
that if he were again to be convicted of a criminal offence “or otherwise come
to adverse attention” his application to continue his stay in Hong Kong would
“have to be re-assessed”™.

38. Nevertheless, on 17 July 1998, despite his convictions in 1995 and
1997, the appellant was given permission to work at an establishment known as
the Shalimar Club and to extend his stay in Hong Kong until 17 July 1999 or 2

weeks after termination of his contract of employment, whichever might be the

carher.

39. HisemployrqentwithtthhalimarCIubinfactcmn;toanendnn
27 Septerber 1998, Accordingly, his permission to remain in Hong Kong
expired two weeks later, on 12 QOctober 1998,

40. Some 12 days after such expiry, on 24 October 1998, the appeliant
applied at the Immigration Department for permission to stay in circumstances
which will require more detailed consideration later. He produced a letter dated
23 October 1998 from a restaurant known as the Curry Hﬁt Qtaﬁng that he. had
been offered employment there as a cook. The application form which he
submitted indicated that he was applying for an unconditional stay.
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41. On § March 1999, the Immigration Department reccived a letter
dated 23 February 1999 from a different prospective employer, namely, the
Hong Kong Country Club. This letter stated that the Club wished to offer the
appellant 2 job and asked on the appellant’s behalf that he be given “a
ternporary employment visa ...... or a speedy process of [his] permanent
residency so that [he] can start his employment at the Club as soon as possible.”

42. The appellant was then asked to attend a further interview to
establish his then employment statys. This took place on 17 April 1999 and the
appellant promised to return two days later with proof of his employment.
However, he did not do so and, on 4 May 1999, the Hong Kong Country Club
wrote to the Director of Immigration (“the Director”) stating that it had decided
not to employ him. This was dated the day after the appellant was sentenced to
2 weeks’ imprisonment for indecent assauit.

43, That conviction and sentence duly came to the Director’s attention.
Taking them together with other factors including the appellant’s earlier
criminal convictions, the Director decided, by letter dated 4 June 1999, to refuse
the appellant’s 24 October 1998 application. This is the first decision
chailenged as unlawful by the appellant,

44, Three further applications for extension followed.

(@ On 17 June 1999, the appellant applied for an extension to enable
him to take up work with a restaurant called the Banana Leaf Curry
House. This was refused, the Director citing, among other things,
his criminal record, as the reason. | ‘

(® Omn 6 July 1999, the appellant asked for more time to make his
departure arrangements and was given a visitor’'s extension until §
July. '
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(¢) Thenon 8 July 1999,he§ouglﬂaﬂ1rthcrcxtgnsimonthe ground
that his wife was 8 months’ pregnant and unable to travel. He and
his wife were thereupon allowed to stay as visitors until 30
Sebtcmher 1999. As indicated above, his wife gave birth on 30
Aupgust 1999,

45, On 24 August 1999, the appellant sought to have the Director’s
refusal of his application for unconditional stay re-considered. On 9 October
1999, the Director upheld his earlier refusal. This decision is the second sought
to be challenged by the appellant.

46. The appellant’s solicitors then wrote to the Director on 30 May
2000 claiming, and seeking verification of, permanent resident status for the
appellant. This was refused on 14 June 2000 on the basis that the appellant did
pot qualify for such status. This refusal is the third decision under challenge.

47. The appellant’s application for judicial review was rejected by
Cheung J on 4 December 2000 (Unreported, HCAL 1379/2000) and the appeal
dismissed by the Court of Appeal on 7 December 2001 (Unreported, CACV
260/2001).

The issues

48. The relevant provisions of Article 24 of the Basic Law are sct out

as follows :-

Article 24

(2)  The permanent residents of the Hong Kong Special Administrative
Region shall bt ... .

4) Persons not of Chinese nationality who have entered Hong
Kong with valid trave] documents, have ordinarily resided in Hong
Kong for a continuous period of oot less than seven years and have
taken Hong Kong as their place of permanent residence before or after
the establishment of the Hong Kong Special Administrative Region;
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(3) ° The above-mentioned residents shall have the right of abode in the
Houng Kong Special Administrative Region and shall be qualified to obtsin, in
accordance with the laws of the Region, permanent identity cards which state

their right of abode.”
49 It follows that BL24(2)(4) requires non-Chinese persons to satisfy
three conditions if they are to qualify for permanent resident status. They

must :-

(@) have entered Hong Kong with valid travel documents (“the entyy
requirement™);
(b) have ordinarily resided in Hong Kong for a continuous period of
 pot less than seven years ("‘me_gM requirement™); and

(c)  have taken Hong Kong as their place of pérmane:nt regidence
before or after the establishment of the Hong Kong Special

Administrative Region (“the permanence requirement™),

50. It is common ground that the appellant was able to satisfy the entry
requirement. However, his ability to. meet either the seven year requirernent or
the permanence requircment is in dispute. The differences between the parties
give rise to the following issues :-

(@) The Director contends that since the appellant hag throughout been
subject to a limit of stay, be has never been able to satisfy the
permanence requirement and so cannot qualify as a permanent
resident. The appéllant’s response is that the purported necessity
for such applicants to secure the lifting of any limit of stay imposed
by the Director before being able to satisfy the-permanence
requirement is inconsistent with BL24(2)(4) and imconstitutional
(“the limit of stay igsue™),

e
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(b) The Director argues that the second reason for the appellant fuiling
to qualify for permanent resident status is his inability to satisfy the
seven year requirement because his imprisonment in May 1999
destroyed the continuity of his ordinary residence in Hong Kong
over the relevant period. The appellant makes two responses to
this argument. In the first place, he contends that the fact of his
imprisonrment for a period of two weeks should be ignored as de
minimis since it constitutes a trivial interruption of the requisite

period of ordinary residence (“the de minimis issue”™).

(¢) The second response made by the appellant raises a third issue. He
argues that his application for permanent resident status was made,
or should in law be taken to have been made, on 24 October 1998.
Accordingly, his imprisonment in May 1999 (as well as any
subsequent period of imprisonment) occurred only after he had
already achieved the continious seven year period of ordinary
residence in Hong Kong needed to satisfy BL24(2)(4)’S
requirernents. In answer, the Director contends that the application
made by the appellant on 24 October 1998 was mercly an
application for an unconditional stay and that no application for
permanent resident status was made until 30 May 2000, after the
appellant’s incarceration for indecent agsault had destroyed the
needed continuity of ordinary residence (“the time of application
isge™).

(d) The Director also submitted that the time of application issue had
in fact been abandoned by the appellant through his counsel in the
Court of Appeal so that this Court should not entertain that

argument (“the abandonment issue™)..
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(¢) The parties also differ as to the relief, if any, which the appellant
should obtain in the event of his succeeding materially on some or
all of the issues identified above (“the relief issue”).

The limit of stay issue |

5t. The Director contends that it is iroplicit in the permanence
requirement as laid down by BL24(2)(4) that a non-Chinese applicant secking
to estabhsh his right to permanent resident status must show, not only that he
has formed the intention to take Hong Kong as his place of permanent
residence, but also that he is not subject to any limit of stay p;revenﬁng him, as a
matter of immigration law, from staying here permanently. His permission to
stay in Hong Kong must, in other words, be unconditional (“the unconditional
stay requirement”).

52, This view reflects provisions currently enacted in the Ordinance
which are obviously intended to operate as a statutory scheme for implementing
BL24(2)(4).

(@ Thus, Schd 1, para 2(d) of the Ordinance begins by introducing
into the Ordinance a provision in terms materially identical to the
terms of BL24(2)(4), as follows :-

A person who is within one ot‘thr.followmgcaregones it a permanent resident
of the Hong Kong Sperial Administrative Region ...

(d) A person not of Chinese nationality who has entered Hong Kong with a
valid travel document, has ordinarily resided in Hong Kong for & contimoug
period of not less than 7 years and has taken Hong Kong as his place of
permaneat residence before or after the establighruent of the Hong Kong
Spccial Administrative Region.

(b) Inelaboration of the permanence requirement, Schd 1, para 3(1)
provides :- '
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Formepmpoofpm-gmphﬂd),thnpummfsmquired-

(a)  to farmish information that the Director reasonably requires to satisfy
himﬂlatthepmhssukenngKnngashisplaccofpmanmt
residence. The information may include the following-

()  whether he has habitual residence in Hong Kong;

(i)  whether the principal members of his family (spouse and minor
children) are in Hong Kong;

(i) whether he has a reasonable mesns of income to support
himgslf and his family;

(iv)  whether he has paid his taxes in accordance with the law;

(b) to make a declaration in the form the Director stipulates that he has
taken Hong Kong as his place of permanent. residence; ..... and

(c)  tobesettled in Hong Kong at the titue of the declaration,

The requirement that the applicant be “settled in Hong Kong” is
further elaborated by Schd 1, para 1(5) in the following terms :-

A person is settled in Hong Kong if-
(3)  heis ordinarily regident in Hong Kong; and
()  beis not subject to amy limit of stay in Hong Kong.

Schd 1, para 1(4)(b) cxpaﬂds upon the seven year requirement as

follows :-

For the purposes of calculating the continzous period of 7 years in which a
person has ordinari y resided in Hong Kong, the period is reckoned to include

a continuous period of 7 years -

(b)  fora person under paragraph 2(d), before or after the establishment of
the Hong Kong Special Administrative Region but immediately before
thcdatewhenthcpusonappﬁestothéDhecmrforthestanmufa
permanent resident of the Hong Kong Special Administrative Region.

The result of these statutory provisions is that an applicant is not

“settled in Hong Kong™ and so is unable to meet the permanence requirement
(a8 reproduced in Schd 1, para 2(d) and elaborated as aforesaid) unless he is oot
constrained by any limit of stay when declaring his intention to make Hong
Kong his place of permanent residence in the course of a;iplyixlg for permanent
resident status. Therefore, when the Director rejected thc aﬁbellant’s
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application to have his limit of stay removed, the Director was effectively
determining as a matter of discretion that, for the reasons mentioned above, the
appellant should not be made eligible for permanent resident status.

54. Whether this statutory scheme faithfilly implements BL24(2)(4) or
whether, as the appellant contends, it is - in respect of the unconditional stay
requirement — unconstitutional, has not been authoritatively determined.
However, dicta tending in both directions can be found.

() Iy Commissioner for Registration v Registration of Persons
Tribunal and Another [1999] 3 HKLRD 199 at 212, Keith JA,
sitting as.an additional judge of the Court of First Instance, was
inclined to view the unconditional stay requirement as
unconstitntional :-

“...... there is a powerful argumexnt for saying that para.1(5)(b) is aot
compatible with art.24(4). Its effect is to make the right of abode in

Hong Kong for non-Chinese nationals dependent on the Director of
Immigration lifting any limit on the applicant’s stay. The acquisition of the
right of abode in Hong Kong is therefore dependent on the exercise of a
discretion in the applicant’s favour. Since art.24(4) confers the right of abode
in Hong Kong on non-Chinese nationals who satisfy the ordinary residence
requirement and the requirement to have taken Hong Kong as their place of
permanent residence, it is strongly arguable that to impose a further hudle for
them to cross — namely, the exercise of a discretion in their favour —

amounts to a derogation from the antomatic right of abode in Hong Kong
contemplated by art.24(4).”

(b) Inthe Court of Appeal in that case [2000] 2 HKLRD 523 at 545,
Rogers JA did not deal with this question but noted that Keith JA
had “expressed disquiet in relation to this provision”.

(c) However, in the same court (at 557-8), I expressed the view that
the wnconditional stay requirement was implicit within the
permauence requirement as laid down by BL24(2)(4). Addressing
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counsel’s argument that no: basis existed for graftmg such a
condition onto the plain words of the Article, I stated :-

"1 am unable to accept that argnment. In the first place, it contains the premise
that an applicant for pemanent resident status is able to satisfy the ‘taking
Hong Kong’ requirement puraly on the basis of his subjective intention to take
Hong Kong as his petmanent place of residence, without regard to any Jegal
restrictions which may be placed on his doing s0. Such a premise is not
justified. It is in my view, implicit in the ‘taking Hong Kong’ condition that
the applicant must not only declare his own intention to reside here
indefinitely, but must also not to be subject to a lawfis] restriction agzingt his

50 doing. It must, in other words, be open to him to take Hong Kong as his
place of permanent residence.” '

i

() When that case came to this Court (Fateh Mishgmmad v
Commissioner of Registration & Anr (2001) 4 HKCFAR 278), the
issue was described by Mr Justice Bokhary PJ (with whom the
other members of the Court agreed) as “a serious question to be
determined on some future occasion on which it may arige”

(at 287). '

(¢) In the present case at first instance (Unreparted, 4 December 2000,
' HCAL 1379/2000), Cheung J (whose decision pre-dated
publication of this Court’s judgment in the Fateh Muhammad case)
indicated, without deciding, that he was inclined to agree with the
view [ expressed in favour of upholding the unconditional stay
requireTnent. |
() The Court of Appeal (Unreported, 7 December 2001, CACY |

260/2001) confined itseif to the de minimis issue and expressed no
view on this point.

55. The occasion for the issue to be decided arises in the present case.
I-am persuaded by the submissions of Ms Audrey Eu SC, appearing for the
appeilant with Mr Kwok Sui Hay, that on the proper interpretation of
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BL24(2)(4), the unconditional stay requiremnent is unconstitutional. This
conclusion flows from the languagé and structure of the relevant constitutional
provisions. |

56. It is well-established that a fair and reasonable statutory scheme for
the proper verification of a person’s claim to right of abode is constitutional and
that until such claim is verified, the applicant does not enjoy the rights of a
permanent resident: Ng Ka Ling & Others v Director of Immigration (1999) 2
HKCFAR 4 at 36; Lau Kong Yung v Director of Immigration (1999) 2
HKCFAR 300 at 312.

57. In the present context, this is reflected by Schd 1, para 3(2) of the
Ordinance (read subject to the requirements that the verification scheme be fair
and reasonable and not exceed the verification function) which provides as
follows :-
A person claiming to have the status of a pennanent rosident of the Hong
Kong Special Administrative Region under paragraph 2(d) does not have the
status of a permanent resident in the Hong Kong Special Administrative
Region unti] he has applied to the Director and the application has been
approved by the Director.
58. Accordingly, a non-Chinese person claiming the right to permanent
resident status and hence a right of abode, must apply to the Director for his
claim to be verified. In accordance with BL24(2)(4), the Director is entitled to
seek evidence which would establish that the applicant satisfies the entry, seven

year and permanence requirements referred to in paragraph 49 above.

59, In the Fateh Muhammad case, this Court rejected the argument that
these three requirements could be satisfied quite independently of each other
and at different times prior to the application for permanent resident status. It
was held that whether an applicant satisfies the seven year requirement nust be
judged at the time when the application is made by reference to the period
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immediately preceding that application, as reflected in Schd 1, para 1(4)(b) of
the Ordinance. It was also held that on the true construction of BL24(2)4), a
temporal linkage exists between the seven year and the permancnce
requirements so that they must be shown to be concurrently satisfied at the time
the application for permanent resident status is made : (2001) 4 HKCFAR 278
at 285, per Bokhary PJ. That the 'seven year and permanence requirements are
concurrent and are to be judged at the time of the relevant application, was not

in dispute between the parties to the present appeal.

60, ' Bearing the aforesaid structure of the relevant provisions in mind, .
the wording of, and especially the tense employed in, the permanence
requirement is important. BL24(2)(4) requires persons claiming the status to
“have taken Hong Kong as their place of permanent residence”. This means
that an applicant, at the moment of putting forward his claim for verification by
the Director, is required to point to facts which have My occurred
permitting him to say that he has, starting at some point in time prior to the
making of hie application, already taken Hong Kong as bis place of permanent
residence.

61. It is true, as Mr Joseph Fok SC, appearing with Mr Daniel Wan for
the Director, pointed qut, that the notion of taking Hong Kong as a person’s
place of permanent residence imports the quality of a past, present and future
commitment to establishiﬁg and maintaming a permanent residence in Hong
Kong. It nevertheless remains the case that BL24(2)(4) recognizes that all the
facts necessary to satisfy the permanence requirement are capable of colm'ng'
into existence weeks, months or even years before the date of the application so
that in putting the application forward, the claimant is able to say: “T have taken
Hong Kong as my place of permanent residence” since a date in the past.
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62. ¥t will almost inevitahly be the case that during that pre-application
period, the non-Chinese applicant will have been subject to a limit of stay while
building up his seven-year continuous period of ordinary residence.
BL24(2)(4) therefore implicitly regards satisfaction of the permanence
requirement as achievable at a time when an applicant is still subject to a limit
of stay.

63. It follows that the Ordinance, in translating the Basic Law’s
permanence requirement into a condition that the applicant be “settled in Hong
Kong” (Schd 1, para 3(1)(c)) and defining “scttled™ as requiring that the
applicant be “not subject to any limit of stay in Hong Kong” (Schd 1, para
1(5)(b)), purporis to impose a requirement which is incompatible with the
requirements of BL24(2)(4). The Ordinance is therefore to that extent
unconstitutional. While the Director may mndoubtedly exercise his discretions
as to whether a non-Chinese person should be allowed to enter Hong Kong and
whether permission to remain should be extended, these discretions bearing on
the entry and the seven year reﬁuiremcnts respectively, the discretionary
removal of a limit of stay forms no part of the permanence requirement.

64. The permanence requirement makes it necessary for the applicant
to satisfy the Director both that he intends to establish his permanent home in
Hong Kong and that he has taken concrete steps to do so. Thismeanstﬁatthe
applicant ouust show that his residence here is intended to be more than ordinary
residence and that he intends and has taken action to make Hong Kong, and
Hong Kong alone, his place of permanent residence. The nature of the
permanence requirement may be illuminated by contrasting the “taking of Hong
Kong as a person’s place of permanent residence” with metely ordmaxy
residence in Hong Kong.
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65. n Akbarali v Brent LBC [1983] 2 AC 309, Lord Scarman explains
the ordinary and natural meanimg of the words “ordmary residence”. Adopting
the approach in the tax cases Levene v Inland Revenue Commissioners [1928]
AC 217 and Iniand Revenue Commissioners v Lysaght [1928] AC 234, his
Lordship (at p 343) stated that the concept :-

“refers to 2 man's abode in a particular place or country which he has adopted

voluntarily and for settled purposes as part of the regular order of his life for
the time being, whether of short or of long duration.”

Elaborating on the term “settled purposes™ Lord Scarman added (at p 344) :-

“The purpose may be one; orﬁcm may be several. It may be specific or
general. All that the law requires is that thers is a settled purpose. This is not
to say that the “‘propositus’ intends to stay where he is indefinitely; indeed his
purpose, while seftled, may be for a limited period. Education, business or
profession, employment, health, family, or merely love of the place spring to
mind as common reasons for a choice of reguiar abode. And there may well be
many others. All that is necessary is that the purpose of living where one does
has 3 sufficient degree of continuity to be properly described as settled.”
66. The permanence requirement in BL24(2)(4) demands more in at
least two respects. The intention must be to reside, and the steps taken by the
applicant must be with a view to residing, in Hong Kong permanently or
indefinitely, rather than for a limited period. Such intention and conduct must
also be addressed to Hong Kong alone as the applicant’s only place of
permanent residence. These are nonetheless requirements which can and must
be met prior to the date of application for verification of permanent resident
status, notwithstanding that the applicant is still, at that stage, subject to a limit
of stay. Upon verification of an applicant’s status, the limit of stay falls away
as a matter of law and, in the normal course, any condition endorsed on the

applicant’s travel document would be expressly cancelled by the Director.
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The de minimis issye
67. Section 2(4)(b) of the Ordinance, provides that :-

“...... a person shall not be treated as ordinatily resident in Hong Kong ...

during any period ...... of imprisonment or detention pursuant to the sentence

or order of any court”.
68. As this Court noted in the Fateh Muhammad case (2001)4
HKCFAR 278 at 283, provisions which exclude periods of imprisonment from
qualifying as periods of ordinary residence have been on our statutc books from
1571. It was held (ibid) that, provided one reads the word “detention” in that
section ejusdem generis with “imprisonment” and therefore as applying only to
detention in a training centre or in a detention centre, it was consonant with the
ordinary and natural meaning of the words “ordinary residence” to exclude
periods of imprisonment from that concept. Section 2(4)(b) was therefore
constitutionaily valid,

69. The Court, however, expressly left open the possibility that the de
minimis principle might apply to trivial periods of imprisonment. This arose in
the context of the challenge made to the constitutionality of section 2(4)(b),
described by Mr Justice Bokhary PT in the following terms:-

“In challenging its constitutionality, Mr Philip Dykes SC for Mr Muhammad
says that what.it catches includes even: detention pending a trial which results
in acquittal or the dropping of charges; detention due to mental illness;
detention as a debtor; detention pending extradition which eventually fails;
detention of an eventually acquitted pexson due to a refusal by a magistrate of
baal which is then granted by a judge; and one day's imprisonment.” ((2001) 4
HECFAR 278 at 283) :

70. Mr Justice Bokhary PI’s response, introducing the possible
application of the de minimis principle, was as follows ;- °

“As to the last item in that list of Mr Diykes's, I would not like to think that
such pointless.deprivations of liberty are part of the Hong Kong legal scene. In
zny event, I would not preclude an argument, whetherog the de minimis
principle by which the law ignores trifles or on some other basis, that a term of
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impdmmtofthﬂshoﬁdmaﬁnnwﬂdnotdc@mabodcclﬁmmtm
view might well be taken that such a short period of imprisonment does not
interrupt the continuity of residence for the pucpose of art. 24(2)(4) of the
Basic Law and, accordingly, of 5.2(4)(b) of the Inmigration Ordinance.” (ibid)
71. Iti-stobeemphasisedthatthisdicmmaddrﬁsesmesuggmﬁonﬂmt
one day’s imprisonment would suffice to trigger loss of continuity of ordinary

residence. The other items on Mr Dykes’s list were commented upon separately
in the judgment.

72. Ms Eu seeks to argue nonetheless that the two week period of
imprisonment relied on by the Director in this case as the basis for deciding that
the appellant did not saitisfy the seven year mMnt ought to have been
ignored as de minimis.

73. The maxim de minimis non curat lex (the law does not concern
itself with trifling matters) is a common law principle of construction that
applies uniess a contrary intention appears: F A R Bennion, Statutory
Interpretation (4'h Ed, 2002) p 958. As this Court held in. Chong Fung Yuen v
Director of Immigration (2001) 4 HKCFAR 211 at 221-2, it is to the common
law principles of interpretation that the courts look in construing the Basic Law.
No intention to exclude the de minimis principle is detectable in the provisions
of BL24(2)(4). The de. minimis approach to construction is thercfore. in
principle applicable to its interpretation.

74, Docs the two week period of imprisonment in the present case
¢comne withun the de minimis principle? While Cheung I did not expressly
address that question, he decided (on the basis that the application for
permanent resident status was nade on 30 May 2000) that the imprisonment
was sufficient to break continuity during the crucial period. The Cout of
Appeal, adopting the same date as the relevant date of application, considered
but rejected the submission that de minimis applied.

TOTAL. P.36
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75. In my judgment, the two week period of imprisonment in this case
was not de minimis. Ms Eu sought to argue that the sentence brought about a
rivial inferruption because the period of two weeks represents a small fraction
of the seven year qualifying period. However, the exclusion of periods of
imprisomment from the ordinary and natural meaning of the words “ordinary
residence” in BL24(2)(4) does not depend on the duration of such periods being
substantial or on their amounting to a substantial fraction of the seven year
qualifying period. The exclusion is qualitative. The incarceration, reflecting
sufficiently senous crimminal conduct to warrant an immediate custodial
sentence, falls outsuie what could qualify as “the scttled purposes” underlying a
person’s ordinary residence in the ordinary and natural sense of those words,
referred to by Lord Scarman in Akbarali v Brent LBC [198312 AC 309 at 344.
It is this qualitative aspect of time spent in prison that has led to such periods
being excluded from the concept of “ordinary residence” in successive statutory

schemes and in the Basic Law.

76. I would be prepared to accept that tﬂe de minimis principle may
apply, for instance, where a person, in a fit of temper, has acted in contenpt of
court and is sent down to the cells for a few hours or even overnight for his
temper to cool and his contempt to be purged. But I would not be disposed to
regard imprisonment of any greater substance as capable of engaging the de
minimis principle. In the present case, the two week sentence was ooc of
substance merited by the offence in all the circumstances. I see 1o basis for
disregarding it for the purposes of BL24(2)(4) or section 2(4)(b).

The abandonment issue
77. The conclusion that the period of imprisonment. was not de minimis

does not dispose of this appeal. This is because the seven year requirement
does not exist in a vacuum, but is tied to the time when the éppﬁcaiion for
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verification of permanent resident status was made. As was decided in the
Fateh Muhammad case (at p 285), the qualifying period for BL24(2)(4)
purposes is the seven year period which immediately precedes that application,
assessed ‘at the time when the application is made.

78. As previously indicated, both Cheung J and the Court of Appeal
proceeded on the footing that the application date was 30 May 2000. That is the
position adopted by the Director. If correct, it would mean that the appeilant
cannot satisfy the seven year requirement since his imprisonment during May
1999 would have introduced a fatal discontinuity during the qualifying period.
However, if, as the appellant seéks to argue, the true application date was 24
October 1998, the period of imprisonment post-dated and did not disnupt the
appellant’s achievement of the qualifying period.

79. The Director contends however that the time of application issue
was abandoned in the Court of Appeal and that it should not be entertained in
this Court.

80. It 1s clear that the issue was fully argued before Cheung J, his

Lordship’s decision being in the Director’s favour. It is also clear that in the

Court of Appeal, counsel then appearing for the Director plainly addressed the

point, as Mayo VP notéd :-
“The first point made by Mr Genfiroy Ma SC for the respondeat is that the
first two decisions referred to at the commencement of this judgment were not
decisions refusing zpplications for verification of the applicant’s status as a
permanent resident. They were applications for unconditional stay. The
respondent has emphasized that these applications are entirely separate and
distinct and dealt with by him in 2 different manner. The information sought
in the application forms are different and they are processed by independent
divisions within his Department. (at paras 17-18) .

81. However, Mr Gerard McCoy SC, then appearing for the appellamt,

did not argue the time of application issue. He confined himself to the limit of
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stay and the de minimis arguments, mmg the latter on the assumption that
the qualifying period was that immediately preceding 30 May 2000. Ms Eu was
at pains to emphasise that she was making no criticism of Mr McCoy,
explaining that he had been asked to step into the breach at extremely short
notice after the unfortunate indisposition of Mr Dykes. Certainly this judgment
intends no criticism of Mr McCoy.

82. This Court has beld that where a point has been raised at trial but

dropped in the intermediate court, it would be reluctant to consider the point in
this forum unless there are exceptional circumstances and unless admitting the
point in argument can be done without injustice : Wong Tak Yue v Kung Kwok
Wai (1997-98) 1 HKCFAR 55 at 66; and Flywin Company Limited v Strong &
Associates Limited [2002] 2 HKLRD 485,

83. In my view, the present case does fall within that exceptional class.
The de minimis issue is so closely bound up with and dependent upon the time
of application issue that it would be wholly wmsatisfactory for the Court to
proceed to judgment solely on the basis of the former while ignoring serious
questions which have been shown to Sﬁse on the latter.

84. . MrFok was fully prepared to argue, and did in fact argue, the
issue. He had indeed argued it at first instance and the issue was adverted to by
Mr Ma SC in the Court of Appeal, as well as canvassed in the parties’ printed
cases. No procedural or other injustice therefore flows from permitting the
argument to be advanced before this Court. On the contrary, justice would not
be served if the Court were to proceed to judgment solely on the de minimis
ground if it should transpire that 30 May 2000 was incorrectly assumed to be
the date when the application was made.
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The time of application issue |

85 As noted above, the competing dates for the time of application
issue are 24 October 1998 and 30 May 2000 respectively. On the evidence and
on the face of ﬂ'1e documentary record, no application expressly aimed at
securing permanent resident status for the appellant was made until 30 May
2000. However, the appellant argues that but for the Director’s
unconstitutionzl adherence to the unconditional stay requirement, the
application which he made on 24 October 1998 would have explicitly been for
verification of his permanent resident status. Accordingly, it is argucd, the
earlier application should be taken to be the relevant application for the
purposes of judging whether the appellant had safisfied the seven year
requirement.
86. It is evident that at the times material to this appeal, including 24
October 1998, everyone concemned was acting on the basis of provisions which
I would declare constitutionally invalid. Schd 1, para 3(1)(c) and para 1(5)(b)
of the Ordinance required removal of any' appliéable limit of stay before an

- applicant could be found entitled to permanent resident status. A person
secking verification of such status would have been directed first to apply for an
unconditional stay. If on 24 October 1998, this was what had in fact happened
to the appellant, and if he and the Immigration Department had both in fact been
processing what was known and intended to be the first step in his application
for permanent resident status on the basis of his having met the seven year
requirement, one-would be driven to conclude that if the unconstitutionality of
the requirement had then been appreciated, the appellaut would instead have
been making an unequivocal application for permanent resident status. On such
facts, justice would require that the appellant be treated as if the
unconstitutional requirement had not been introduced and accordingly, that his
application on 24 October 1998 be treated as a permanent residence application,
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87. What then is the factual position? The appellant first applied for an
unconditional stay in November 1996. As Mrx Fok correctly submits, this could
only have been with a view to securing removal of the conditions of stay
imposed on him and no more. That application could not have been intended as
an application to verify his permanent resident status in the HKSAR sgince, in
November 1996, the Region had not yet come into existence. Mr Fok submits
that this is important since the 24 October 1998 application should be regarded
as no more than a repetition or a plea for reconsideration of the application
made in Novexlnber 1996 as, indeed, later correspondence from the appellant
states.

88. Furthermore, following upon refusal of the 24 October 1998
application on 4 June 1999, in each of the relevant subsequent applications, the
appéllant consistently specified that he was seeking an unconditional stay. Mr
Fok submits that this shows that on 24 October 1998, the appellant knew
precisely what he was doing, namely, applying solely and simply for an
unconditional stay and not for permanent resident status. It was pointed out that
a not insignificant munber of persons do make applications for an unconditional
stay without going on to apply for permanent resident status for various reasons
of their own, highlighting the separate and distinct nature of the two
applications. Taking all this into account, it was urged that the 24 October 1998
application should not be regarded as the relevant application for the purposes
of reckoning the seven year qualifying period.

89. It is at this point that the circumstances in which the 24 October
1998 application was made require more detailed scrutiny. The appellant’s
affirmation describes what bappened as follows :-

“15. I obtained a sponsoring letter fram the Curry Hut and went to the
Imunigration Department in Wanchai on 24 October 1998 to apply for an
extension of a working visa based on my new employment. I filled out an
extension form and put it in the slot near the counters with my passport.
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16.  About 2 hours later my number was called and I went to the window (I
recall it was counter 14). I spoke with a female officer. She said, “You
change your job?", to which I replicd, “Yes’. She then said, ‘On the
application form you should say “unconditional stay™. When you get your
unconditional stay you can then apply for the right of abode.” My
mdmdingisthatunmndiﬁonalmyandﬂghtofahodemvirmaﬂythe
same thing.

17.  She thea pointed to the place in the portion of the form provided for
the sponsor’s details. 1 then wrote the words as she suggested and handed the
form back to her. She then asked for copies of the visa chops on my

passport. ......
18. ... 1 handed over my copies to her and she gave me a white card and
told me to wait for their lefter.”

90. "The Immigration Officer in question was Tang Mei Ping. She
understandably does not have any recollection of the details of the interview
with the appellant and is unable to dissent from the appellant’s account of the
interview. The form filled in by the appellant is in evidence. It is on a form
designed for applications for extensions of stay which is also used for
applications for an unconditional stay. That the appellant was secking an
unconditional stay appears from his writing “uncondition” (sic) as the reason for
his application. The handwritten notation by the Immigration Officer confirms
that the application was being processed as one for “unconditional stay” on the
basis of the applicant having had seven years residence in Hong Kong.

91. The evidence therefore indicates that when the. appellant first made
his way to the counter at the Immigration Department on 24 October 1998 he
‘may well have had no more than an extension of his working visa i mind.
However, the Immigration Officer evidently realised that, given the length of
his stay in Hong Kong, he might be eligible for permanent resident status. Na
doubt wishing to be helpful, she suggested to lim that what he ought to be
doing was to seek an unconditional stay as the first step tdwards obtaining
permanent resident status. This was obviously 2 welcome suggestion and the
appellant readily complied.
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92, That this is what he intended to do receives support from the
contents of the letter dated 23 February 1999 from the Hong Kang Country

" Club referred to at paragraph 41 above. It toust have been the appellant who
had informed the Club that his immigration arrangements were being processed.
That the Club’s leiter refers to this as the processing of his “permanent
residency” indicates that this is what the appellant must have said and what he
believed was taking place.

93. The fact that from 24 October 1998 onwards, everyone kept
referring to the appellant’s application as one for an unconditional stay is, on the
law as it stood, perfectly consistent with such application being the first step
towards establishing an entitlement to permanent resident status. The evidence
therefore clearly shows that on 24 October 1998 and thereafter, acting with the
knowledge and at the suggestion of the Immigration Officer, the appellant was
not merely seeking an unconditional stay but had initiated his application for
permanent resident status under BL24(2)(4).

94, In Fateh Muhammad, this Court held (at 285) that the relevant
qualifying period “must come hnmedianely before the time when an application
for Hong Kong permanent resident status is made in reliance on those seven
continuous years.” The application made on 24 October 1998 in-the
circumstances described above constitutes the relevant application for such
purposes. Accordingly, as at 24 October 1998, the requisite qualifying period
m not been interrupted by any period of imprisonment. His subsequent period
or periods of incarceration do not bear upon his entitlement to permanent
resident status judged at the time when the relevant application was made.
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The proper relief

95. On the basis of the foregoing conclusions, the appellant is entitled
to an order quashing the three decisions challenged (referred to above in
paragraphs 43, 45 and 46). The Court should also declare that 24 October 1998
istobeMmthedateonwhichﬂleappellantmadehisapplicaﬁonfor
verification of his pexmanent resident status. It is, however, much in issue as to
what consequences should flow from such orders and what, if any, further
dircctions or orders the Court should make.

96. ‘In the ordinary course, the aforesaid orders should lead to the
appellant’s claim to entilement to permanent resident status being remitted to
the Director for his determination in accordance with the Court’s decision.
However, both parties have urged the Court instead to determine the appellant’s

entitlement to such status here and now.

97. Tn the first place, Mr Fok raises what may be called “the overstayer
argument”. He submits that remitting the matter back to the Director would be
pointless since the inevitable result would be a decision that the appellant did
not, as at 24 October 1998, meetth;e seven year requirement and so could not
qualify for permanent resident status. On this basis, he urges the Court to
dismiss the application. The argument runs as follows:-

(@) Asnoted in paragraphs 38 o 40 above, the permission given to the
appellant on 17 July 1998 to remain and work in Hong Kong
expired on 12 October 1998 and it was not until 24 October 1998,
some 12 days later, that he made the relevant application to the
Imigration Department. He was therefore an overstayer '
contravening his limit of stay during those 12 days.

(b) Section 2(4)(a)(ii) of the Ordinance provides :- |
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“For the purposes of this Ordinance, a pcrson :hallqotbﬂtrutedasordinmﬂy
resident in Hong Kong during any period in which he remains in Hong

KORE .....- i contravention of amy condition of stay.”

It follows that during the 12 days which immediately preceded the
relevant application, the appellant was not ordinarily resident in
Hong Kong.

Accordingly, so the Director argues, the applicant carmot possibly
show that he had been continuously ordinarily resident in Hong
Kong for at least 7 years inmmediately before the application in
question.

Ms Eu advances two arguments m response.

First, relying upon the decision of the Court of Appcal m Sae-4ng
Paisarn v Director of Immigration [1989] 1 HKLR 205, she argucs

that since subsequent extensions or implied extensions of stay were
granted to the appellant, the original contravention was cured (“the

retrospective cure poiut”).

Secondly, she argues that if the appellant had not been diverted by
a constitutionally invalid requirement into making an application
for an uﬁcon&iﬁonal stay, but if he had explicitly been seeking
verification of his entitlement to permanent resident status, the
Director could not, as a regponsible public official, possibly have
refused to extend the appellant’s permission to stay pending
verification so that any overstayer argument could not arise (“the
extension point”).

In the Sae-Ang Paisarn case, a foreign national iqad applied for and

was granted an extension to hislimitofstayonﬂneeoccasioné g.ﬁcrthcﬁnﬁtof
stay had expired. The Court of Appeal held that the immigration officer did
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have power to grant such post-expiry extensions and that, in doing so, each
earlier contravention was cured, preserving the continuity of that appellant’s
ordinary residence. However, the Sae-4ng Paisarn decision is not authority for
suggesting that any fresh permission to stay necessarily results in the waiver of
any prior breach of a limit of stay. Whether the contravention is cured must
depend on the terms upon which the subsequent permission to:stay is given.

100. If, as occurred in the Sae-dng Paisarn case, ‘'the Director is content
simply to enlarge the period of permitted stay, allowing the applicant to remain
for the same purpose and on the same terms, it would be difficult to avoid the
conclusion that any earlier period of overstaying is waived. But it is equally
 open to the Director to grant subsequent permission to stay on ferms which are
not intended to fill in any carlier gaps or to condone any cariier conn-avenﬁqns.

101. The facts of the present case fall into the latter category.

(@) As indicated in paragraph 43 above, the Director refused the
" appellant’s 24 October 1998 application by letier dated 4 June
1999, The leiter went on to say : -
*¥ou are allowed to stay in Hong Kong as a visitor until 18 June 1999 for
departure arrangement”.

(b) This was unlike what had occurred the Sae-Ang Paisarn case.
Here, the permission to stay was for only 14 days and intended
merely to facilitate departure. It was not an extension of the
appellant’s previously existing employment visa granted on a late
application. The permission to stay granted on 4 June 1999
therefore did not relate back and did not cure the 12 day

contravention.
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(¢) Insofar as subsequent w:ﬁcnsions of the permission to stay related
back, they did so merely to the permission granted on 4 June 1999
and had no curative effect on the carlier contravention.

(d) Neither did the invitations to interviews addressed by the Director
to the appellant in the course of processing his claim carry any
implication that earlier contraventions were cured.

102. Ms Eu’s retrospective cure point therefore does not provide an
apswer To the overslnyer argument However, her extension point poses more
serious problcms for the Director.. In the course of submissions and in answer
to queries from the Bench, Mr Fok stated on instructions that where an applicant
had lodged a relevant application while still within his limmt of stay but where
that limit of stay expired before processing of the application could be
completed, the Director’s policy was, as one would expect, to grant an
extension pending completion of processing. This accords with what was stated
by the Court of Appeal in the Sqe-Ang Paisarn case. Kempster JA referred to -
the Director’s “practic ...... of granting temporary extensions as a matter of
course on receipt of timeous applicﬁtfons and pending considered
determination”: [1989] 1 HKLR 205 at 210, see also Yang CJ at 208.

103. However, it is not known what the Director’s policy on extensions
is or would have been on 24 October 1998 and whether an extension would
have been granted given that the application was not made timeously, but 12
days after expiry of the applicant’s limit of stay.

104. Ms Eu sought to argue that it is inconceivable that an applicant in
the position of the appellant would not have been given an éxtension or that his
status as a 12 day overstayer could responsibly be taken as the sole reason for

denying s entitlement to permanent resident status. She mér;fore invited the
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Court to view verification of the appellant’s entitiement 1o permanent resident
status as inevitable, notwithstanding Mr Fok’s overstayer argument.

105. Iam unable to accept Ms Eu’s argument. Tam however of the
view that it raises a real possibility that after due investigation of the
circumstances of the appellant’s late application in the light of prevailing
Immigration Department policies, an extension could have been granted and so
could have negated the overstayer argument.

106. Accordingly, I cannot accept either side’s submissions as to the
mmtabﬂxty of the Director either rejecting or accepting the appellant’s
enuﬂemmt, as the case may be. Those argaments can only proceed on a purely
hypothetical basis. What happened in fact was that, acting en 2 constitutionally
flawed basis, the Director refused to lift the appellant’s limit of stay on
discretionary grounds relating to his criminal record, without forther
consideration of his claim to entitlement to permanent resident statns. No
thought has thercfore ever been given to the facts, policies and decisions which
would have been relevant if it had been appreciated that the application, made
12 days after expiry of the appellant’s limit of stay, was for verification of his
claim to permanent resident status, to be approached without the necessity for
the prior discretionary remova. of his limit of stay. There may well be relevaﬁt
evidence to be adduced by one or both sides and relevant further representations
to be made on various aspects of thesc matters. No such matcrials are before
the Court, making it necessary for the Court to refer the appellant’s claim to

' entitlement to permanent resident status to the Director for investigation and
decision in accordance with this Judgment.

107. The same issues and conclusions attach "to Mr Fok’s submission
that, on a hypothetically reconstituted processing of the 24 October 1998
application, the Director might well have come to the cunclusu;n that the
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appellant could not meet the permanence requiremnent as implemented by Schd
1, para 3(1)(a)(iii) of the Ordinance, in that he might well have been unable to
show that he had “a reasonable means of income to support himself and his
family”. Since this has never been investigated one again simply does not
know what representations might have been made, what facts put forward or
what prevailing policies applied in this context. I accordingly express no view
on the merits of this submission or the overstayer argument, apart from the

views expressed in paragraph 101 above.

Conclasion
108.

(2)

®)

W-CSEP-2B3 11:26

I would make the following Orders, namely :-

That a Declaration be granted that paragraph 3(1)(c) of Schedule 1
to the Immuigration Ordinance contravenes Article 24(2)(4) of the
Basic Law and is unconstitutional to the extent that such paragraph,
in combination with paragraph 1(5)(b) of the said Schedule,
requires a person not to be subject to any limit of stay in Hong
Kong at the time of ma]nng the declaration referred to in paragraph
3(1)b) of the said Schedule or at the time of such person’s
application for verification of his status as a permanent resident of
the Hong Kong Special Administrative Region within Article
24(2)(4) of the Basic Law.

That there be an Order of Certiorari to bring up and quash the
decisions of the Director of Immigration made on 4™ June 1999
refusing the appeliant’s application for an unconditional stay and
the decision of the Director of Immigration made on 9" October
1999 upholding the said refusal; and the decision of the Director of
Immigration made on 14™ June 2000 finding that the appellant
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does not meet themquuem:nts to become a permanent resident of
the Hong Kong Special Administrative Region.

(c) Thata Declaration be granted that the application made by the

appellant to the Director of Imhligration dated 24™ October 1998 is
in law to be treated as an applicaﬁon for verification of his status as
a permanent resident of the Hong Kong Special Administrative
Region within Article 24(2)(4) of the Basic Law and that such date
s to be taken as the relevant date of application for the purposes of

. Schedule 1 paragraph 1(4)(b) to the Immigration Ordinance Cap.
115. '

(d) That there be an Order of Mandamms directed to the Director of
Immigration requiring him to determine the application made by
the appellant to the Director dated 24 October 1998 for verification
of his status as a permanent resident of the Hong Kong Special
Administrative Region in accordance with this Jadgment.

(c) That there be an Order that the appellant do have costs here and in
the courts below, '

(f) That there be an Order for Legal Aid faxation.

(2) That the parties do have liberty to apply in respect of the terms and.
implementation of these Orders, any such application to be made in
writing, to be dealt with in such manner as the Registrar shall

direct.
Sir Anthony Mason NPJ :
109. [ agree with the judgment of Mr Justice Ribeiro PJ.
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Chief JusticeLi:
110. " The Court unanimously allows the appeal and makes the Orders set
out in the Conclusion to Mr Justice Ribeiro PJ's judgment.

(Andrew Li) (Kemal Bokhary) (Patnck Chan)

Chief Justice Permanent Judge Permanent Judge
(R A V Ribeiro) (Sir Anthony Mason)
Permanent Judge Non-Permanent Judge

Ms Audrey En SC and Mr Kwok Sui-hay (instructed by Messrs Bames & Daly
and assigned by the Legal Aid Department) for the appellant

Mr Joseph Fok SC and Mr Daumiel Wan (instructed by the Department of
Justice) for the respondent o
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