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Mr lan BUTLER, Hon Secretary of The Association of Architectural Practices
Limited:

[, lan BUTLER, swear by the Almighty God that the evidence | shall give
shall be the truth, the whole truth and nothing but the truth.
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Mr lan BUTLER:

Yes. I'maprofessional architect. The company that | work for does do
projects for the public sector, including Housing Authority; and has done so for —
| think the first one was maybe 15 years ago — and is currently doing a project at
the moment for Housing Authority. We work for the public bodies a so, such as
the Government's Architect — ArchSD, and for quasi-government corporations
such asthe KCR and MTR. We are a private sector company, and all our staff
are professional, locally-qualified people.
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Mr BUTLER.

Mr lan BUTLER:

| think in this submission you refer to, the suggestion that is made assumes
that the Housing Authority's Design Department should be corporatised and
should compete fairly on a level playing field basis with the private sector. It
derives from the way in which the Singapore government privatised or
corporatised its in-house design service. At the moment, we believe that the
Housing Authority's architectural service is expensive to the taxpayer, and we
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don't think that the quality of their design or the quality of their project
management is particularly efficient or good. So we think that in order to
change the culture of the Housing Authority's design architects, they should be
asked to compete fairly with the private sector.

Hon Howard YOUNG:

OK. In competing fairly, the way | read it, you mean under the pre-
condition that they are corporatised?

Mr lan BUTLER:
Yes.
Hon Howard YOUNG:
Not under the current structure?
Mr lan BUTLER:
No.
Hon Howard YOUNG:

Which means if they were corporatised, that means they would come under
the same mode of supervision and rules as in the private sector, as | suppose
currently, it is believed that they are exempted from many things?

Mr lan BUTLER:

Yes. They're exempted from building codes and from the financial
constraints that we operate under.

Hon Howard YOUNG:

If | reverse this question, if they were not corporatised, would that mean
that therefore you would not pursue this line under the condition of not being
corporatised, they should also participate in all sorts of design competitions so on
and so forth?

Mr lan BUTLER:

As an intermediate position, they could compete whilst they're still working
for the Housing Authority ascivil servants. Yes. That could be arranged as an
intermediate position.
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Hon Howard YOUNG:

OK. You don't think that would result in unfair competition with the
private sector?

Mr lan BUTLER:

It would, but not necessarily on the design standards. One of our
suggestions is that the Housing Authority buildings should comply with the
Buildings Ordinance like most buildings do in Hong Kong. So if that were
introduced, then the existing design company within the Housing Authority
competed against the rest of the private sector, that would be a more level
playing field.
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Mr BUTLER.

Mr lan BUTLER:

Yes. Wetend to find in practice that the approach adopted by the HA to
the consultants is not one of partnering. That's why we refer to it as just a
slogan. We tend to find that the contract they use is unchanged. It is still a
contract which is very unfair. It protects the HA more than the consultant, and
we can give you details of that if you require. We find that the culture is one to
always ensure that the employees of HA are never held responsible. It alwaysis
the consultant or the contractor.

We had a letter this week from the HA distributed to our members where
some of our suggestions that we put down here were replied to by the HA.  One
sentence stood out to us very clearly, which was in the HA's view, the problems
they had with construction and the short piles were all due to the construction
industry at that time. They didn't accept that they, as the developer, the
financier, the project manager of their own projects, had any responsibility at all;
and they had actually put that down in writing.  It's sort of summarising the kind
of contract and attitude that they have.
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Mr lan BUTLER:

To answer that question, simply "No".
Chairman:

Why not?
Mr lan BUTLER:

Why not? When we tender for a contract with the HA, they issue the
terms and conditions of the tender and the contract. They establish the base
rules, and | think that's the very fundamental point here that you've picked up,
which is that from the HA's perspective, they believe they are entrusting the
whole process to someone else. They are not responsible for the project they
are delivering to the customer. They have this concept of abrogation of
responsibility, and thisis, to me, frightening. No private sector company would
delineate a line between itself and the product it was delivering, in such a way.
We are agents working in the team with the HA as the financier and project
manager, to deliver a product; and they cannot step back and just watch the
process. They have to be involved in the process. They set the rules before
the project is anywhere near us, by giving us the contract. If you work with an
enlightened developer, such as there are in Hong Kong, you do find they
understand this, before the tender isissued to the consultant.

So | think there is a fundamental change of what we call "culture" here,
required, and it starts right with the contract. Yes, they do have to monitor the
consultants, because any interested developer in providing his product must be
interested in the quality of the consultants and contractors heis hiring. He must
have a continual awareness of how good or bad they are doing, and be interested
in keeping it a a high enough level. They cannot abrogate this responsibility,
and so often, this phrase of "entrusting” comes up. | think that's completely
wrong. If you read the contract, it's just a standard contract. It's an "us and
them" contract. It's what we call "a boxing match contract". They're in one
corner. The consultants are in the other corner. From day one, that, as a basic
fundamental approach, isn't the way you get a good product delivered. No
enlightened developer in this town adopts that approach.
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Mr BUTLER.

Mr lan BUTLER:

Types of supervision? | can answer it in general. The Buildings
Ordinance now does have a prescribed amount of supervision to be required, and
that has only recently been introduced. | think the general comment we are
making is that the public would have more confidence in the Housing Authority
if it were seen to have to comply with the same set of building regulations as
everybody elsein Hong Kong. | think it's partly a matter of public trust.

Chairman:

As far as your Association is concerned, do you think that's a proper move
—— to bring the Housing Department under the limit of the Buildings
Ordinance?
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Mr BUTLER.
Mr lan BUTLER:

Wéll, | think I'm right in saying that the MTR has more experience in the
partnering approach for contractors. To my knowledge, the KCR has adopted a
more traditional contract arrangement with contractors. | think, from what the
MTR tells us, they're very pleased with their approach, with the results they've
gained with contractors on the partnering approach. | think you should call
them as awitness if you're interested in that.

EE#HFA -

IR TR R EYH A AR - k6 B 5 5 T (R 7
EY X

Mr BUTLER.

Mr lan BUTLER:

Sorry. There is a little bit of delay coming through. Yes. We haven't
found that it has made any difference; certainly the difference we've noticed is
that there is more site supervision generally, and the technical scoring used to be
50-50 and now it's 70-30. Technical is 70, and fee is 30. But the rest of the
partnering: as| say, thereis no fundamental change there.
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RERHANER  eCLEMEEEELBETRHESFE
M HMEEEEEERZTRE ? AR A $2 2] - < 2K 2 pg ol g
EHAREELT  KEIMMBEERSZE - WIEM LI A F
B 2iEREGEMTRAR ?

Mr lan BUTLER:

Yes. Ithinkso. Yes. It'squiteacynical attempt to try asa PR exercise,
to look good in public. In practice, there is no change.
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FEEMr Barry WILLE Z - Mr WILL » can you please stand up?

Mr Barry WILL, Immediate Past President, The Hong Kong Institute of
Architects:

I, Barry WILL, solemnly, sincerely and truly declare and affirm that the
evidence | shall give shall be the truth, the whole truth and nothing but the truth.
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Mr Barry WILL:
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| think the thing is, to answer that question, basically, we have a number of
processes to go on. We deal with both the private sector and the public sector
offices as architects. In the private sector, we have methodologies which often
the tendering is a process with the in-house.  For the bigger developers, they all
have their own construction companies. So therefore they're looking after their
own interests, and they basically have avery clear structure.

For some of the projects which are for private-sector areas, normal
contracts would be let with the tendering processes; and in general terms the
lowest price normally will win, and this will be the bid accepted. But
recommendations are also taken on the performance of the contractor and their
ability to perform the work. So the architects would produce a tender report
which then would indicate whether they think the contractor has a good track
record, whether they have sufficient equipment and materials to complete the
work in the time-frame; whether they have enough financial backing; and also
then comment or list out the pricesin the order of precedence.

| think there are severa methodologies which exist, so to answer your
question, it's not just one process.

Chairman:

Is there any proportion or ratio being given to the price versus the technical
expertise?

Mr Barry WILL:

For most of the private work contracts, that is not the case. It is generally
ameeting which is held, and the architect would write atender report. It's very
difficult to quantify some of the things like track record. One could actually do
it on the basis the government is doing, which is to produce a systematic process,
which isanumber of scoresthat you get through the system.

But for the private sector, that's not a very common methodology. It can
be used for certain bodies, but generally it's a summary of the knowledge of the
industry, a knowledge of the contractor's work.
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Chairman:
Thank you, Mr WILL. ZE e AEE -
Hon LEE Cheuk-yan:

%@ ERE | would like to ask a question of clarification on your
observation note le, if you can refer to.

Mr Barry WILL:
Yes.
Hon LEE Cheuk-yan:

In 1e, you mentioned that "there should be a minimizing of the inequitable
risk to the contractor; and one of the methods is the exclusion of exceptionally
low tenders® — which you refer to. Can you tell us how do you define that
"exceptionally low"? Also, does it mean that you should compare the tenders
you receive and then exclude the lowest one just technically or mechanically?
Or are you trying to say that after recelving a tender you should compare it with
the pre-tender estimate of the HA? Can you elaborate on this point?

Chairman:
Mr WILL.
Mr Barry WILL:

Yes, certainly. | think what happens is that what we're talking about are
two different things. One is risk, which is a factor that comes about from not
knowing what is going ahead. For superstructure works, there is very little risk
involved in it, because you can actually see what is there. You know you're
building a building. You're building a structure; you're building various
components to go into the structure. It's very straightforward. For sub-
structure work, the problems come about because we do not know exactly what
is under the ground.

The procedures and the old methodologies of tendering in Hong Kong have
tended to put all the risks on the contractor. In other words, the contractor has
to take the risks and take the losses, if it's not what they expected. The
expectation can be improved by bore tests and by various other methodol ogies, to
try and determine the sub-structure strata, but there's no guarantee that you
always get it right. Unless you bored every square metre of the site, you will
not have an accurate picture, so often some of the bores will go into holes, and
there will be other geotechnical problems that we haven't foreseen before.
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With the older methodology of contracting, the contractor put in a bid price
which was afixed price; and he was stuck with that price, whether he hit ground
at alow level, or he hit ground at a deep level, which was, shall we say, bedrock.
So therisk is al on his side. We do not believe this is a good methodology,
because we believe that will lead to a large number of problems in the end,
because the contractor has a huge risk, hasto bid alow price to get the job in the
first instance; and therefore there will be a conflict in terms of the end product.

| think when you ask us questions about whether we understand what a low
bid would be, yes, we would, because we have rates. We have schedules of
rates which we know. We usualy use quantity surveyors. We have a track
record of the costs over a period of time. We're tracking these al the time in
our offices. So we do know how prices are moving up and down, particularly
with respect to labour and to materials. We can tell whether a bid is low.
Therefore we would say that we should exclude these lower bids, because it's
going to lead to trouble. Y ou're just asking for a problem in the future.

So the idea that you should take the lowest bid, that the lowest bid should
alwayswin, isanonsense. It should not happen. It should be abid whichisa
technically competent bid, a bid which meets what we believe to be a price that
people can work at. | think one of the other processes which is a normal
business practice is this: if you think the person is not going to make a profit in a
transaction, it's going to be a problematic transaction.

So not only are we looking for a good price; we're also looking that thereis
some return for the contractor. Otherwise he will not renew his equipment; he
will not be able to bid properly because he will lose alot of tenders when he puts
the bids in. His problem is that he probably may score one in six or one in
seven. Nowadays maybe one in 20. It's got that bad. So he has to cover
those costsaswell. He hasto make a profit.

Hon LEE Cheuk-yan:

Thank you. You mentioned about the inequitable risk in terms of ground
condition. You said that something had to be done. As we understand, the
HA has done something, and what they have done isto waive liquidated damages
for delay due to an unanticipated complex ground condition. That's one of their
improvements. | don't know whether you are aware of that, but can you
comment on whether this is good enough to solve the problem of inequitable risk
being put on the contractor?

Chairman:

Mr WILL.
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Mr Barry WILL:

It's a small step in the right direction. | believe that the main problem is
not the liquidated damages. The main problem is actually the cost of doing the
foundation work — the drilling, the actual materials which are used to support
the structures, and then the concrete work which goes into it; plus all the labour
that's associated with it. The thing is that the time factor is but one element of
it.

A fair way of doing this would be a measured system which says "We do
not know what the ground conditions are. If the ground conditions are better
than we expect, then you will pay a certain amount of money based on arate, and
you'll make a certain profit on that". The other way is. "If the ground
conditions are worse than they are, then we will pay extra money and you'll still
make a profit on that". | think it's not a difficult situation to solve, but where we
have his black box idea that you think a contractor can guess what is under the
ground and is willing to take the risks, then you're going to have a very big
variation in your guessing game that goes on in the pricing of contractual work.

Hon LEE Cheuk-yan:

Thank you. Can you aso clarify the point of insufficient lead-time
between award of contract and commencement of work? Can you clarify how
insufficient it is?

Mr Barry WILL:

| think one of the problems that occurs, particularly with operations like the
Housing Authority, has been that often there is a design process; and then the
design process will be altered by various groups within the Housing Authority,
trying to meet a different criteria. It may be that, for instance, some of the
standards have changed, or some of the costing has changed, or even the building
may have changed in size — something like this. There's always this problem
of re-organisation in the process.

What this does is to squeeze the tendering time, because you're meeting a
dead-end time which is your handover time for whatever the part of the contract
Is. Additionally we have now instigated through the BD a large number of
checking systems and submission processes, which are more than before. This
means that all these are really wasted time in some ways, in the sense that the
timeisburning up. So you actually have to do all these processes; you have to
fit them within the time scale, so the lead-in time to thisis being squeezed all the
time.

One of the problems is that this then tends to reduce down the number of
bore holes, for instance, that one would do on a site, simply because the time
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frame taken to do all the bore holes, the larger bore sampling, is actually
excessive. You shorten this one, so you take a guess on a number of bore holes,
rather than doing a very comprehensive study. | think this is the point we're
making here: if you have a reasonable process, and we've done a reasonable time
chart for the thing, that will allow for adequate bore testing and for adequate,
other geotechnic methodol ogies to find the sub-strata.

Hon LEE Cheuk-yan:

In concrete terms, how insufficient isit? How short isit, as you believe in
the case now? Say, you should give one more month or 2 weeks? What is
your impression?

Chairman:
Mr WILL.
Mr Barry WILL:

I would think, just from experience and from averaging these things, we are
probably short of time for approximately — simply because of the extra
submissions to BD — one and a half months sometimes on these contracts.
This is a difficulty in that sense. | think the time frame is actually shortened,
but there are more thingsto do init.

Chairman:

Isit one and a half months for the whole project?
Mr Barry WILL:

No. For the sub-structure, we're talking about.
Chairman:

The sub-structure.  Just the foundation?
Mr Barry WILL:

Just the foundation. | would not talk about the entire process because |
think this one was looking initially at the sub-structure when the conversation
started on that.
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Hon LEE Cheuk-yan:

What do you think of the time frame in terms of that allocated by HA, to the
sub-structure and the superstructure? Isit reasonable — the time in their design,
or the time frame for the building? Also, how do you compare the risk with the
private sector? Isit more risky or about the same risk in terms of time? Also,
when the construction period is delayed, they have liquidated damages. Can
you aso comment on the liquidated damages, whether it is excessive or
reasonable, compared with the private sector?

Chairman:
Mr WILL.
Mr Barry WILL:

| think the methodologies the Housing Authority employ — try to take into
account the new impositions on submission processes — that there has been a
change since the time since this thing was written, because this is a long period
of time, basically. There have been changes, and | think to be far to the
Housing Authority, they have accepted that there have been increases in these
time frames.

To say "in comparison with the private sector", | think the private sector is
probably a little more aware of how to manipulate and to make the time work,
mainly because the stages we are going through in the Housing Authority are
very defined stages. For the private sector, they can catch up in various ways,
because they're controlling in most instances their own contractors. Therefore
you can spend a little bit more time on the sub-structure whilst still doing other
things in the background. So simply because it's the way of letting contracts —
because if you look at the contract, the sub-structure contract that's being let here,
the superstructure contract that is being let here, there may be a cladding contract
on top of this, various other fitting contracts, and so on — for the Housing
Authority there are various stages you must go through in a very sequential
process. For the private sector, we often overlap these, so we can gain back
time as we move on through the project. Therefore it is not as critical for the
private sector asit isfor the Housing Authority.

Hon LEE Cheuk-yan:

Can you aso comment on the question of liquidated damages? Is it
reasonable — the level that the Housing Authority imposes?

Mr Barry WILL:

The tendency in the private sector now, say, for comparable sorts of
projects — because there are hardly any small developers left in the private
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sector doing this sort of work; they are mainly large-scale projects — is that they
don't have liquidated damages. They're working with their own contractors, so
there's no such thing as liquidated damages. They're just putting the pressure on
the contractor to finish earlier.

Hon LEE Cheuk-yan:

Because they don't want to impose liquidated damages on their own
company?

Mr Barry WILL:

Exactly. It's a no-win situation. All you do is to try and solve the
problem, and you come to a resolution about how to gain back time.

Hon LEE Cheuk-yan:
How about the Housing Authority then, their liquidated damages?
Mr Barry WILL:

| think one of the difficulties there is that we often do not know who the
main contractor is when we're doing the sub-contract, because there may be
Separate contracts. So in fact our recommendation to the Housing Authority
recently has been trying to get the same person doing the sub-contracts as doing
the main contract, because it's a much easier process. Otherwise you have to
hand over the site.  You start off with a new set of contractors and all the other
processes that go with it. Often that contract is late, so your other contractor is
waiting in the wings for you to finish the first stage.

Hon LEE Cheuk-yan:

Y ou mean that the sub-structure and the superstructure should be one main
contractor? Isthat what you said about sub-structure?

Mr Barry WILL:

There are specialist sub-structure contractors, but there is a methodology
where you can actually use the main contractor to employ the specialist sub-
structure contractor.  So therefore you would have one person responsible for it,
and you would start the building that way. It has not always occurred that way.
What has happened is that often the sub-structure contract has been let. This
has been run, and while that's being run, were doing the letting for the
superstructure contract. It may not be the same contractor.

The real problem is, to make it a little bit more complex, that there are
actually three parts to this. One is the actua piling or boring underneath the
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ground. The other one is that on top of that, we usually put a pile cap. The
pile cap can actually be done by either the sub-structure contractor or by the main
contractor, so this one can go either way when you split it up into various
components. If you have one main contractor looking after the whole process,
then it doesn't matter who isdoing it. He will organise the sub-contractors to do
it in his order. This is why, in the private sector, we have fewer problems,
because it is amore integrated process normally.

Previoudly the private sector had these problems where they were split up
into minor contracts; and of course it did lead to more difficulties and to more
liguidated damages. As the developers and the size of the projects has grown,
this has, shall we say, moved to one side, and the mainstream is now to do it all
together in one process.

e
THEANHA -
Hon LEE Cheuk-yan:

Chairman, | would also like you to clarify your submission in 1b, about the
two-envelope system. As we understand, of course it is now 80% on technical
and quality, and 20% on pricing or fees. S0 it seems quite reasonable, 80-20, so
more emphasis is on quality, but you mentioned here that the two-envelope
system results in fee levels well below that required to effectively provide
professiona consultancy services. Can you clarify on this? Why isthat, when
they aready have 80% emphasis on quality? You still find the fee level too
low?

Chairman:
Mr WILL.
Mr Barry WILL:

Yes. We've had anumber of conferences on this, and we've been working
with people from other systems which are parallel to ours — the UK, Australia
and New Zealand. We have proved conclusively that this system still relies
predominantly on the fina price. There are maybe one or two small examples
that can be shown, where the price did not influence predominantly the end
product or who was chosen.

Chairman:

Can you explain in a little more detail how this is achieved? My
understanding is that they open the first envelope first, so they are satisfied with
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the technical expertise, before they open the second envelope on which they
place aweighting of 20% only.

Mr Barry WILL:

Yes. |thinkit'sgoing to take avery long time to explain that.
Chairman:

Can you be brief?

Mr Barry WILL:

Yes. | would recommend to you that you read a paper from the Hong
Kong City University which istrying to explain that it took a very long academic
paper to explain the problem. But in genera terms, the problem is what we call
grouping in statistical analysis. Normally the process you're looking at for the
marking for the technical scores is that most of the firms are aready on the list,
because they had to pre-qualify. Remember that we are not dealing with an

open market. We have pre-qualified the architect or the consultants before they
get onthelist.

Chairman:
So actually it fulfils 80%7?
Mr Barry WILL:

We're al in the same group. We're all capable of achieving the same
level.

Chairman:

Now we have some idea
Mr Barry WILL:

So the meaning of thisisvery, very minor.
Chairman:

Can you furnish us with a copy of that paper?
Mr Barry WILL:

Wecando. Yes.
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Chairman:
Thank you very much.
Mr Barry WILL:

| think one of the other processes that goes with thisis that, of course, the
spread for the prices will be much greater. Here you have a grouping of your
professiona capabilities which are all clustered around in norm, the centre, for
the prices. A small variation in price will make a big difference, but because of
the methodologies we're using, it is even compounded more because the prices
actually are spread over 100% and then put back onto another figure. It's
actually avery complex construction.

Chairman:
| think the paper will aid usalot.
Mr Barry WILL:

Yes, but | hope I've got across the meaning that there's a clustering on one
side and then the other side is open-ended.

Chairman:

| think we have someidea. Thank you.
Hon LEE Cheuk-yan:

We understand. The 80% almost is the same.
Mr Barry WILL:

Y ou can have 90%, and it will still be mainly price.
Hon LEE Cheuk-yan:

It's only the 20% that really counts. That's what I'm trying to say.
Mr Barry WILL:

Even 10% counts.
Chairman:

Everybody passesthe 80%. & 4t 4= -
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Mr WONG Wah-sang:

Can | just elaborate? No matter if it is 20% or 10%, because we don't
know how the Housing Authority really puts the mark through each architect.
Maybe the first one got 20 marks and the second one got 10; or the next one got
only zero, or something likethat. We don't know.

Mr Barry WILL:

| think to add to that, there are Housing Authority people here, and | think
they would agree that we've had a lot of meetings on this, about trying to work
out a rationale for marking for the professional capabilities. A number of the
clauses, or questions that have to be ticked off by a person who marks it, is
actualy very, very arbitrary. Even though it's a long questionnaire, the
arbitrariness should be evened out. We have spent the last 2 years arguing
backwards and forwards about the questions.

To be fair to them, they are trying to come up with a rationale about
shortening this process and making it alittle bit more, if you like, non-subjective.

Hon LEE Cheuk-yan:

Chairman, in item 2b of the witness statement, you mentioned one thing,
"Professionals within the HA should be freed up from inflexible Administrative
tasks to direct technical work™. You used the words "inflexible administrative
tasks'. Can you elaborate or give some examples on that?

Chairman:
Mr WILL.
Mr Barry WILL:

| think the thing is that having just finished SO 9000:2000, we are fully
aware of how our officeisworking. My own personal office: | can give you an
example. | just finished it yesterday. It'sinteresting. We're doing quite a lot
of housing work; we do ArchSD work and we do private sector work. Thefiles
for the Housing Authority are 10 times the files we have for the private sector.
That can give you some indication of the problems that are underlying the
methodol ogies that have been introduced.

One of the difficulties with 1SO 9000 is that it requires a huge amount of
paperwork to justify, and it depends a great deal on how you set up your first
criteria.  There are a very large number of manuals which have been written for
the Housing Authority. Failure to complete any small portion of thisis a non-
conformity. Therefore there are, shall we say, back-ups on back-ups on back-
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ups to try and overcome this non-conformity problem, because if you get this
non-conformity, your marks go down and therefore when you apply the next time,
you have a problem.

So it is a self-fulfilling prophecy that you will end up with huge reams of
paper — and it's not the way to go about it. We must stop this. It has to stop.
We have to sit down and re-examine this whole process, because the paper is not
ensuring the quality at the end. | think the reasonable people in the Housing
Authority would say they're over-burdened with this processing of paper to get to
an end product. | would also say that the number of meetings held to get from
point A to point B is excessive. It should be cut by at least 50 or maybe 60%,
without any loss of quality. | think we would end up with a much better end
product, because we would be spending more time doing the quality controls,
rather than sitting outside waiting for a meeting to come on, and to present the
same information over and over again to a different group of people.

That has been recorded and recorded and recorded; and our record systems
are monumental, to say the least.

Hon LEE Cheuk-yan:

Can | clarify a bit? Are you trying to say that because the Housing
Authority has started with along list of manuals aready, and with the 1SO 9000
imposing on the whole system, as you started with along list already and have to
check every process, there's a multiplying effect? |Is that what you're trying to
say?

Mr Barry WILL:

| think that's partialy the problem, but | think the other problem is that
when you start off with a manual and then you decide that you actually have to
add another manual to this system, and another manual, then the thing becomes
not just double or triple; but it becomes a compound problem, because you have
to go back and refer back to the other manuals to revamp the whole process. It
is, if you like, exponential when you start to do this. | think it's been a
methodology to try and ensure in a very large organisation that there is
consistency. Thisis an extremely difficult problem. It's not something which
just the Housing Authority faces. Most governmental agencies that do this sort
of process do faceit.

Hon LEE Cheuk-yan:

Thank you.
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Mr WONG Wah-sang:

The fundamental cause of all this paperwork is that the Housing Authority
is doubling up or even tripling up with different parties. One of them is the
Buildings Authority, because they are not required to comply with the normal
procedures for the administration work involved with the Buildings Authority.
That dated back to 1973 when we had this Housing Ordinance. The other thing
is about the accountability for the Housing Authority, because they have to be
responsible to the society, and with all these social pressures, they have to find
some way to document every action they do. In case of short piles or whatever,
you'll have to find out who's really responsible. Really it doesn't work because
there are so many papers that you cannot find what's happening.

Chairman:
Mr WILL.
Mr Barry WILL:

Could | add one more thing to that? | think the processis that recently the
Housing Authority has actually instigated a process — | see Chris Gabriel sitting
at the back there, who is actually one of the people involved — which is actually
equivalent to the Building Authority submission process. The ideais that this
would try to help standardise the processes.

Of course thisis a sharp learning curve, and unfortunately we were the first
ones to go through this with Chris's team, but | think it is helping to simplify the
process, simply because now you have some degree of comparability between
the private sector and the public sector. The two would have to meet the same
criteriafor this. That has helped alittle, and | think it will probably improve as
experience grows in that field. | would just add that to what Mr WONG has
said.

ZE
FHEANEA -
Hon LEE Cheuk-yan:

The Housing Authority also in many instances would employ architectural
consultants. Do you think that after having an architectural consultant, the
Housing staff should still do technical audits of the consultancy work?
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Chairman:
Mr WILL.
Mr Barry WILL:

It's a difficult question. It depends how the Housing Authority employs
the architectural consultant, because you can be employed for different portions
of the work. For example, you can be employed to do the project from
inception. That isnot the usual case. It's usually somewhere around about the
second stage of the process. What then happens is that if you're employed at a
much later process in the thing, aready a lot of the work has been pre-done,
according to the Housing Authority. Then the architectural consultant is really
doing the completion work of it.

So there are alot of instances and different casesin this process. Some of
them now are really even pre-inception, because competitions are being run by
the Housing Authority, and the consultants are doing that from that point. |
would say that in terms of auditing, one would say that there are methodologies
that you can audit, and it doesn't have to be as complex as it is at the moment.
The audits are aready occurring by the time you present to the Building
Committee and various other committees. These are all audits of a different
form, but they are auditing what the private consultant has put forward.

Hon LEE Cheuk-yan:

Also, the Housing Authority does not fall under the Buildings Ordinance. In
the Buildings Ordinance there are sanctions on authorised persons. This does
not apply to the Housing Authority constructions. So do you think that there
should be some sanctions on architectural consultants, just like the sanctions on
authorised persons on the Buildings Ordinance, which should also be applied to
Housing Authority construction?

Chairman:
Mr WILL.
Mr Barry WILL:

You've raised a very interesting point. | think that is not quite correct.
What happensis. as an authorised person, whether | am signing as an authorised
person or whether | am acting as an authorised person, | still have responsibilities
because | am a registered authorised person under the Hong Kong government
processes. If, for example, | put up a hoarding and somebody is injured by the
erection of this hoarding, I will have the same processes instigated against me as
an authorised person, whether I'm working for the Housing Authority or not.
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| think this idea that the Housing Authority is exempt from the Buildings
Ordinance is actually a little bit of a misnomer. It may be in terms of some of
the planning requirements of the other forms, but in terms of safety, | could not
agree with the statement that we would be exempt as an independent authorised
person, because having been an authorised person, you should know all these
rules. | believe that if you were to create some problems and you were
negligent, you would fall under the same criminal liabilities as you would if you
were doing private sector work, because you would not be able to deny: "Today
I'm an authorised person. Tomorrow I'm not an authorised person”, or "On this
project I'm not an authorised person”. You don't lose that expertise, and in a
court of law | don't think you'd have a chance of arguing that case.

Chairman:
Disciplinary proceedings?
Mr Barry WILL:

It would be an interesting question, because it would depend who brought
the case against you, but one would suspect that if you did do something wrong,
the Buildings Authority would step in and then you would be disciplined ssmply
because you are...

Chairman:
Even for the housing projects?
Mr Barry WILL:

WEell, it depends, because the housing project is actually not a sort of an
isand. It's actually attached to the public domain. I'm just using the hoarding
because it's avery good example. The hoarding is actually between you and the
public. So having done something on the outside of this, | don't think any
private authorised person could hide behind the Housing Authority and say: "It's
not my responsibility. It's Housing Authority's problem”. | don't think it
would go away that way.

We would like to think it happens that way, but I'm sure it would not. |
cannot give you an example because | don't think we've actually tried that out, to
my knowledge. But my belief isthat if you were to do something wrong which
caused, say, injury or death to the public, and you are an authorised person on the
list of authorised persons, whether you're acting as the authorised person for that
process or not, it would be very hard to deny that you have that knowledge.

18.05.2002 p.57



Vg ANEFREREEHNEERELERY
Legiglative Council Select Committee on Building Problems of Public Housing Units

Chairman:

| suppose if you're talking about injury and causing other people death, it is
not just the authorised person who gets himself in trouble.  Anybody would.

Mr Barry WILL:

We would be liable for civil processes, but we would aso be liable to
criminal processes.

Chairman:

Would it be fair to say that if an authorised person is subject to the
Buildings Ordinance, it would put more pressure on the authorised person
concerned?

Mr Barry WILL:
Yes, definitely.
Chairman:

And it would be easier to find fault in that authorised person, hence
resulting in disciplinary proceedings?

Mr Barry WILL:

| would say that's a fairly accurate statement, and | think that — I'm
actually the Chairman of the Authorised Persons Registration Committee, so I'm
quite aware of these problems — the points you're bringing up are something we
have discussed. We're not quite sure, because nobody has tested it this far yet.
But we would believe that once you are down on the public list because you are
gazetted as an authorised person, you're a little bit like a doctor in the sense that
if you're adoctor, you're dwaysadoctor. You can't deny you're adoctor, and if
you were to treat somebody who fell over in the street, technically you'd still
have to be a doctor. You can't pretend you're the public, and we believe it
would be asimilar process for the architects, for the authorised person.

There are about 1000 of usin Hong Kong, about 800 of which are architects.
Authorised persons are very, very vulnerable people. We can be sued by the
clients; we can be sued by the Housing Authority, the employers; we can be sued
by the public; we can aso be taken to disciplinary proceedings by the Buildings
Authority. | think we're all scared.
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Hon Albert HO Chun-yan:

Thank you, Chairman. Mr WILL, in your statement under paragraph le,
you said that the excessive management requirement for contractors should be
cut down to save administrative costs which add to the construction cost. Now,
apart from excessive paperwork and overly complex manuals and guidelines that
you just mentioned, is there anything you would like to elaborate on this point?

Mr Barry WILL:

I'll let my colleague speak on this one.
EE
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Mr Barry WILL:

We could do; yes. We could do. | think one of the things | would add to
it is that all the industry is in a state of change. To be fair to the Housing
Authority, they're endeavouring to do site-specific design, which is actually quite
a big change from using this monolithic multiple replication of buildings. The
site-specific designs are now moving into the field where we're trying to integrate
a lot more prefabrication into the processes. Although they were using
prefabricated panels before, for the outside, they're now trying to do it for
partitions and for staircase elements and for all these other elements. They're
trying also to use different types of construction methodologies — more
"buildability”, aswe call it.

So | think that if they're doing this, then the contractual procedure is going
to change quite dramatically because it shifts from being an on-site problem to an
off-site problem in afactory. So we will then be able to organise these thingsin
a better way, and | think moving away from this sort of very traditional
methodology with some prefabrication is going to improve the process
considerably, because we will be able to control alot more of the processesin a
factory environment, which is a much safer environment.

Z/E
SRt E"g
Mr Barry WILL:
Yes, wewill do.
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NV
HWELC#HER -
% T o oA SR MBS R R A - R G2 BRl 26 2d

M RAZIRM . —RTS EHRBESBENEETE i
BEE BRSO HE&S AT R 7 R - S (5

18.05.2002 p.61



Vg ANEFREREEHNEERELERY
Legiglative Council Select Committee on Building Problems of Public Housing Units

Chairman:
Mr WILL.
Mr Barry WILL:

I think | have to believe this one, what's happened is that already there have
been alot more moves for site safety supervision plans. Thisiswritten previous
to thistime. Already we have more things on site. My belief is that the key
thing for this, though, is that we are looking in the wrong areas. If we were to
do more development of design, with more, if you like, sophisticated techniques,
we will not need as much site supervision as we have now. Our problem is that
we're still dealing with relatively primitive systems which are equivalent to 18"
century technology. Aswe move forward into more modern methodologies, the
supervision will shift into a different environment. Instead of having somebody
on asite standing there looking over the thing, it will already be something which
is much more monitored in the process; and this comes from higher levels of
equipment, from better methodologies of calculation, which mean we may not
need some of the foundations that we actually have. In fact, alot of the things
we do now are so over-designed that we're doing it simply because we don't
know how to calculate the processes.

To give an example, the private sector is moving more into wind tunnel
testing and into these methodologies, to actually contest the building regulations
about structural design. I'm just doing some 70-storey buildings here on Hong
Kong Island. We have used Canadian and UST people to do our wind tunnel
tests for us, and we are changing. We're not following the building regulations
according to their processes, because we can show from our computer modelling
that we can reduce down the structure.

So, often we're using, if you like, brute force techniques, to get to an end
answer. So my belief is besides supervision, actually we should be putting
more emphasis on the front end design of our buildings, rather than on, if you
like, the crude construction methodologies of the building sites. We're not
going to get away completely from site supervision, from boring piles and from
doing this. We're not going to get away completely from it, but we will be able
to improve our methodologies and reduce down the number of piles we require,
for example, by using different methods of calculation. That's one of the
methods of process.

Hon Albert HO Chun-yan:

| see.  Would you be also kind enough to elaborate on this on a short paper,
on how advanced technology would help to strengthen the quality?
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Mr Barry WILL:

Yes.
Hon Albert HO Chun-yan:

To ensure quality, and hence site supervision can be better?
Mr Barry WILL:

Absolutely. | don't want to make a speech at thistime. | just want to say
one or two words. | think one of the things is. we answered a problem which
was sent to us, and we sent back some information to you. We believe that at
the moment Hong Kong is in a very difficult situation, not because of the
financial crisis but because we do not have a comprehensive housing policy.
Our problem lies in the housing policy. It's not in the problems with
foundations and with other things like this. Thisisasymptom of the disease.

Recently what happened is this. we did several flip-flops of our housing
policy. Wesaid: "We'regoing ahead. We're going to build 85,000 units a year
in the public sector". Suddenly somebody says: "No. We're not going to
build'. "We're going to build 35,000". "We're going to build none". "We're
going to build some".

The bodies that are involved in this process — | sit on a number of
government bodies myself — is the Housing Bureau; the Housing Authority; the
Housing Department; the Housing Society; the government procurement system,
which is the one looking after all the government flats, which is now pouring
very large numbers of units on to the market, without anybody knowing about it.
All the universities have given back their expensive luxury housing. We have
the URA now, which surely is part of, sitting on this process, working for new
housing elements.  All these people are involved in housing. None of them are
talking comfortably to one another — why don't we have one body looking after
this? Because then, we will have a process. At the moment there is a
pyramidal system of contracting in Hong Kong. At the top of it we have the
consultants. Underneath this we have the contractors; underneath this, the sub-
contractors; underneath this, the workers who are working for this; and the very
large supply network we have. We cut this off immediately. What has
happened is that the whole industry has turned into turmoil.  Suddenly, we were
supplying al this system, you can't turn the tap off like that. This is crazy.
We're doing ourselves a serious, serious injury. You cannot make a decision
that we will have 85,000 houses now and no houses next year. It will not

happen.
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Hon Albert HO Chun-yan:

Yes. What you said is indeed very interesting, and we look forward to
reading your paper, with regard to the introduction of modern technology.

Chairman:
Please include that in your paper.
Hon Albert HO Chun-yan:
Y es; to enhance building quality.
Mr Barry WILL:
In fact we won't have these problemsif we're doing it the right way.
Hon Albert HO Chun-yan:

Yes. But let's go back to reality. OK? Let's go back to what is
happening in reality.

Mr Barry WILL:

What isreality? Pleasetell mewhat isredlity.
Chairman:

| think what Mr WILL's saying isvery real.
Hon Albert HO Chun-yan:

The fact is that the system in Hong Kong is still rather primitive, it has still
yet to be developed towards the direction you just mentioned. Now, do you
have any comment on the Clerk of Works system that is now in place in the
public housing projects in Hong Kong? Is the size sufficient? How about the
qualifications of the people? Can they be expected to discharge their functions
properly?

Mr Barry WILL:

| don't know whether Mr WONG will agree with me, but personally | think
the Clerk of Works system should have gone out 100 years ago. | think it's a
problem which is not a very satisfactory answer to a problem. The people
involved in it are put under pressure that they cannot resist, in some instances.
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Hon Albert HO Chun-yan:
Yes.
Mr Barry WILL:

Many of them are not fully qualified and therefore do not have an overview
of the whole project; and | think the reason why we have fewer problems on civil
works compared to, say, housing works, is because we have a higher level of
technical staff operating the supervision processes. To be fair, | believe
personally that the Clerk of Works system is out of date.

Hon Albert HO Chun-yan:
Isout of date?
Mr Barry WILL:

Isout of date. 'We should not be working at that level on sites like this.
e

e
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Hon Albert HO Chun-yan:
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Now, let's move to another topic about the sub-contracting system. OK?
It seems that it actualy is the practice. It seems that a certain problem has
emerged from this practice of sub-contracting. Now, presently the Housing
Authority has come up with a proposal that there should only be one layer of sub-
contracting, instead of multi-levels of sub-contracting.

Chairman:
Just for piling works.
Hon Albert HO Chun-yan:

Just for piling works. Now, do you have any comments on this newly
introduced policy?

Mr Barry WILL:

| don't think there's any problem with that, but I think one of the processes
Is that the reason why piling works are sub, sub, sub-contracted is because of the
price problem. So one contractor will take it on and then try to let it to
somebody else. He tries to make a small profit out on top of it, and then leaves
it to his colleague, and so it goeson.  So to track it down is often quite difficult.
What it means is that we have to be fiercer on the registration of contractors.
They will not like that, the sub-structure contractors, but the main contractors
probably would not have any objection to that in some ways.

| think that if the sub-structure contractor is getting paid fairly, he will not
want to sub-contract it. It's a problem which has developed from the pricing
strategy. If he's making a reasonable profit out of it, why should he giveit away
to somebody else? If he's not making a reasonable profit, he will try and skim
off the top and then pass it on to somebody else. It has been an endemic
problem in a lot of areas in Hong Kong, even in the private sector for smaller
buildings, with the sub-contracting.

There is nothing wrong with sub-contracting, provided you know who the
sub-contractor is, they have a track record and they actually do the work. |
think we are now moving towards a dlightly better system of registration of
contractors. We have got this specialised area of registered contractors for sub-
structure work, but we will take a few years to get these people into a very
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professional organisation in terms of experience. That is why | go back to that
point, that if we cut off Housing policy like this, these people will disappear out
of the industry, and well get a new lot of them back in again, who are not
experienced. This is a very worrying trend that we see — you have a certain
amount of public work, and then suddenly it's cut off. What are these people
going to do? They've actually built up to try to do this contracting work. Now
there's no work for them, so they have to lay off staff, lay off their senior people,
the ones who actually know how to do the work. This problem is not a problem
of sub-contracting. It's not a problem of this. It's a problem of policy, about
where we're going and how we see our industry.

Hon Albert HO Chun-yan:

In short, do you agree that limiting the sub-contracting to only one layer is
beneficia ?

Mr Barry WILL:

It will not work if the contractor is no good. It doesn't matter how many
layers you limit it to, if the contractor is not experienced and is not properly
equipped. It will not matter.

Chairman:

Are you also saying that the registration of the contractors for the sub-
structure should also be phased?

Mr Barry WILL:

It's there now, but what we're looking at is this: you can register people, but
you also need an intrinsic experience pool in the industry.

Chairman:
How do you avoid that pool being dissipated?
Mr Barry WILL:

By not doing very rapid round turns on policy, because you're looking at an
industry; you're trying to predict where it is going, so you built up an industry;
and then suddenly it's gone overnight. This is a very big problem. | can't
emphasise this enough. We're looking at the wrong area of the problem.
We're asking these people to forward — think, to put their money where their
mouth is; to buy equipment; to buy these very large rigs; get experienced people
in place — people who can do proper testing, people who are honest and
experienced. And then suddenly there's no business for them. So they're
going to go.
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Hon Albert HO Chun-yan:

What is the view on extending the application of the Buildings Ordinance to
all public housing projects?

Mr Barry WILL:

No problem at all. | don't think the Housing Authority has a problem.
We're doing it already. It's aready been done. | think the last three or four
projects I've done for Housing Authority weve done under Buildings
Ordinance — the same format. In fact there are Buildings Ordinance staff in
the Housing Authority, vetting our plans and looking at them in exactly the same
way as we were doing it in the private sector.

Hon Albert HO Chun-yan:
And you support this proposal ?
Mr Barry WILL:

Definitely. | think we need a standardisation of processes, because then
for the consultants it's much simpler; for the contractors it's much simpler —
because we all know what the rules are.

Hon Albert HO Chun-yan:

Now, if the Buildings Authority has to supervise this building work in
addition to the supervisory role of the Buildings Authority, do you think it would
increase the building costs as well as time?

Mr Barry WILL:

No. | don't think so, because many of the processes are so well-known. |
think in essence we have enough staff, if we organise the staff in different
ways — costing, supervision and that. | think there's enough money already in
the system to do the supervision work. | think it can be done in a number of
ways. One of the processes is that in this industry we have a problem in terms
of trying to understand how the Buildings Authority works, but in essence the
Buildings Authority is now sub-contracting work to the private sector. So what
it is doing is. where it has over-demands in some areas, it is actualy using
private sector methodologies for helping it to do this work. There's no reason
why it can't be done that way.

Hon Albert HO Chun-yan:

OK. I have no further questions.
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Chairman:

Thank you very much. If the members have no further questions, | wish to
take this opportunity of thanking Mr WILL and Mr WONG for taking the time to
attend this hearing of the Select Committee. In future, if the Select Committee
has any further queries and wish to invite both of you to come up again, | hope
you don't mind coming to spend some time with us.

Mr Barry WILL:
Y ou would like us to submit some extra things?
Chairman:

Yes. We will await from you the documents that we referred to earlier,
your views on various matters. Thank you once again, both of you. Y ou may
both retire now. Members, can we have a 5-minute recess?
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Mr Peter BERRY:

I, Peter John BERRY, swear by the Almighty God that the evidence | shall
give shall be the truth, the whole truth and nothing but the truth.
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Chairman:

Thank you very much, Mr BERRY. Mr BERRY, | understand that before
you take questions from members, you wish to make an oral statement. Is that
correct?

Mr Peter BERRY:

Y es, Chairman, what is missing from the oral statement is thanking you for
allowing me to be present here today. | did put that in my first paper, not
expecting that | would have to have an opening statement as well.

Chairman:
Only if you wish.
Mr Peter BERRY:

If the members have read the opening statement, then there is no real need
for me...

Chairman:
Which one was your opening statement? We have three documents.
Mr Peter BERRY:

That's right. | did one document. | was then asked to do two more,
there'saminor confusion.

Chairman:

| see. We have a copy of that already. So you have nothing to
supplement over and above what is already contained in this document?

Mr Peter BERRY:

Other than to reinforce what Mr WILL said. For me, Housing Department
has gone a long way with solving the problem that was there 2 years ago. |
don't think quality on-site for the general construction — or perhaps even not in
piling — is an issue of quality any more. It is other kinds of problems that are
coming that need solving as a follow-up to that. That is the bureaucratic
problem seemed to be somewhat — and as a 30-year bureaucrat even | recognise
that to be over the top in places. There is too much of it. My background
would give alittle more clearer picture.
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| did work for the government for 30 years, in the Architectural Service
Department, for all but six of those, nine of those years in Architectural Service
Department as a technical auditor and the last 6 years in Works Branch, as it was
then called, on policy. So | have arather chequered career within government.
| retired more than 5 years ago and now do some consultancy work to both
consultants and contractors on a number of issues on a part-time basis.

My interest in housing goes back quite a long way. | have never had
anything directly to do with them but | was involved in drafting contracts that
they then took up and modified for their own use and benefit. That is where the
allocation of risks problem comes in but, as you've seen from my first paper, the
real problem is with time scale of solving on-site problems. It takes forever to
get an extension of time sorted out and then the money flow sorted out. As |
said in my opening statement, | am not here to broadside Housing Department.
They are the leaders in much of this and Works Bureau, for instance — is trailing
somewhat behind on these issues. That is a bit embarrassing for me, but
Housing Department are leading these things and trying to do the right thing but
there is still a major problem in the decision-making process when you actually
get on to a construction site. | refer to "fear” in my notes and it keeps coming
up from the contractor's side. | sit on several little sub-committees and working
parties and | hear it in small talk all the time. It is a background — "I am not
going to put my head above the parapet” and you will not hear from individual
contractors direct complaintsin thisroom. That iswhy | put my head above the
parapet because who is going to shoot at me?

Chairman:
You are indeed brave, Mr BERRY .
Mr Peter BERRY:

No, foolish probably. | just think that something needs to be opened up
and discussed with, some solid effort of a change of culture towards what after
all the Honourable Henry TANG and Housing Department or Housing Authority
themselves have said, "We want to go towards partnering.” | don't see it
happening. They are not working towards this mutual problem-solving problem.
Well, my guessisthat if they were found talking too closely to contractors, there
would be immediate suspicion about the outcome. But that is not necessarily so,
if you have a strong audit team that overlooks and sees fair play and you have a
process that requires a quick step-by-step decision-making process and an end
product which doesn't drag on disputes for years or drive everything towards
lawyers and arbitration, because the only ones who benefit are the lawyers.
Housing Department won't. Public money is wasted and contractors have to
find this money from somewhere else and in other tenders to pay for the money
they spend on lawyers going to arbitration. There's got to be a better way.
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Chairman:

Apart from this very important criticism of the system as such, do you think
that the policy of accepting the lowest tender compounds the problem?

Mr Peter BERRY:

Yes.
Chairman:

In what regard and is there any substitute for this policy?
Mr Peter BERRY:

There are alarge number around the world. | am not sure we are ready for
the more extreme ones yet. There's no tender like aliancing, which is used in
Australia by government departments and authorities. I'm not sure we are ready
for that yet. We do not have partnering, never mind aliancing. | think that the
two-envelope approach — Housing Department is really quite well set up for it.
They have their "Super League”" and they have their "Secondary League'. They
have "PASS 2000" with scores. What they should do is emphasising these
scores, keeping them as objective as possible so that contractors would have no
complaint when they are the lowest tender but don't get it. It should be open
and seeable, checkable. If they went down that road...

Chairman:

Y ou are talking more transparency to that system?
Mr Peter BERRY:

Absolutely, so everyone feels they can trust each other on these issues.
Chairman:

Do you think that is a workable method or does it need refinement?
Mr Peter BERRY:

It needs refinement. They've gone a long way down this road. That's
why | am not here to broadside Housing. They have gone along way. It'sjust
not quite reached there yet, and | was hoping, as | have said — and what you are
endeavouring to do in opening it up — isthat you will give them the final shove
that is necessary to close this low tendering. | mean, | would love to see 80-20
for contractors, 80 on their skillsand 20 on their price.  We don't get that now.
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| don't think with the past system, even though you have "Super League’, it
will be quite as narrow in its money side to quality side, as you have got with
consultants, because | think the list goes on for over a period of 2 years, when the
quality control "PASS 2000" is operated on a monthly or quarterly basis. We've
got a whole bunch of records that will add up at the end of the day and this will
give a good starting point, at any given spot in time, as to what the contractor is
doing now, as a picture of what the contractor is doing now. Is he improving?
Is he not improving? These are things to be brought in and given a number, a
value, and if they agree these numbers and values with HKCA, and the
contracting bodies that form Housing Department's preferred list, then the
contractor has no argument or reason to complain about the outcome. It isin
their hands.

Chairman:
Ms Audrey EU.
Hon Audrey EU Yuet-mee:

Yes, Mr BERRY, | thank you very much for coming. | would just like to
start with some general questions. You have very kindly given us three
statements and it refers, in fact, to your coming to Hong Kong before traffic
lights. You have been here for 40 years. Can you also tell us a little bit more
and say, in what aspect of the construction industry you were mainly involved
in?

Mr Peter BERRY:

| was trained as a quantity surveyor. | was qualified in 1959, before
coming here | went to construction sites in England and Jamaica and came here
in 63; worked privately for aquality surveying firm before joining government in
October 66.

Hon Audrey EU Yuet-mee:

We are particularly interested, of course, in the Housing Authority projects.
Can you tell us whether you've done any contractor's work for the Housing
Authority?

Mr Peter BERRY:

| have looked at some problemsin the Housing Authority in the last 2 years,
yes.

Hon Audrey EU Yuet-mee:
And before the last 2 years?
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Mr Peter BERRY:

No.
Hon Audrey EU Yuet-mee:

So you haven't done any contractor's work for the Housing Authority?
Mr Peter BERRY:

No, not until basically 2 years ago when | was asked by one particular
contractor to write some letters for him.

Hon Audrey EU Yuet-mee:

And can you tell us with the last 2 years experience that you have with the
Housing Authority, what aspect of it — for example, what type of construction is
it and what is the problem that you were particularly dealing with?

Mr Peter BERRY:

It was basically getting answers to problems that come up on site, requests
for extensions of time, for example, to solve cash flow and to get paid. When
agreement has been reached, it takes quite a long time for these papers to be
produced and sent off to the Housing's Building Committee for their approval.
There are questions and answers going backwards and forwards and all this time,
the contractor, having got basic agreement, is entitled to a sum of money but just
doesn't get it. It can take avery long time.

Hon Audrey EU Yuet-mee:

And you were acting as a consultant for that particular contractor who was
then trying to get money?

Mr Peter BERRY:

| write his letters. | don't make claims. | don't want to stress individual
contractor's examples because | see a snapshot of that and | only hear the
contractor's point of view, so to say that, I've got the full story, | am not even
closetoit.

Hon Audrey EU Yuet-mee:

No, but what we are actually interested in is the contractor's point of view
and we were just wondering in your dealings, for example, as a consultant to the
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contractor with the Housing Authority, whether you can tell us from your
snapshot whether there is any conclusion that you can draw which could help us;
for example, in the paperwork, in the way the Housing Authority deal with
contractors? That, of course, iswhat we are interested in.

Mr Peter BERRY:

| did do a paper, a proposal, to Housing Department, | suppose, to Mr
MILLER, some while ago on how we might deal with extension of time
expediently, by putting time limits with the reasons as it passes up their chain on
the basis that if the contractor doesn't look after his own interests and fails to
make a claim, then bad luck. Itishisfault. If he does make a claim, then we
expect the conditions of contract to be followed, which requires the architect to
ask for information and the contractor then has an obligation to provide it within
a certain amount of time, | am suggesting now. The people on-site know at that
time the answers to these questions.  If they find it is not true or the contractor is
exaggerating and they give reasons, then that will go forward. If they can find
no reasons to dispute with the contractor, then that goes forward for sanctioning
and the contractor gets the time or a modified amount of time, depending upon
whether these reasons, given by Housing Department staff on-site, are rational
and reasonable. At the moment, it just drifts on.

Hon Audrey EU Yuet-mee:

You see, Mr BERRY, one of the things we feel in this particular Select
Committee is that quite often we notice that everybody who comes to tell us
about the Housing Authority projects always concentrates on progress. In all
the progress reports, in al the site meetings and whether you ask the Site
Engineer or whatever, everybody said, "My job is to look at progress and
whether there are complaints about environment concerns and so on". | was
just wondering how can that possibly, if a al, be a question of quality control
and whether, for example, you feel that there is an over-concentration on
progress and hence to the detriment of quality control, and whether you think that
itisnot afair conclusion to draw?

Mr Peter BERRY:

It was a problem because if a contractor has no commercially sensible
completion date by which to end and he is threatened with liquidated damages of
very large sums, then he is going to try and accelerate the work. If you are
going to rush your work, there is going to be arisk of less quality at the end of it.
Less safety, less environmental if you are going to cut corners to reach the
deadline imposed, then what very often happensisthat 6 months later, 12 months
later, 7 years|ater, someone will give the extension of time.
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Hon Audrey EU Yuet-mee:

How does that compare with private contracts in terms of the extension of
time or the assessment of extension of time and the control of progress? Do you
feel in your dealings with private projects that there is a marked difference
between how the Housing Authority looks at progress and how private
developerslook at progress?

Mr Peter BERRY:

When you are dealing with the taxpayer's money, you have to be alot more
staged, step-by-step and justify it. We have a panel here that could be called —
this Select Committee, a panel, Public Accounts Committee — anyone could
investigate where the money went and why. With private side, whilst they may
screw down the contractor for as little profit as possible. They may also push
him towards the deadline so they can rent, sell, whatever their end product. They
usually make sure the guy doesn't make aloss and things like liquidated damages
and claims and time extensions are not dealt with in the same ritualistic way as
they were with the government department spending taxpayers money. They
are actually spending their own money, as Mr WILL so rightly pointed out and
they will sort it out one way or another.

Hon Audrey EU Yuet-mee:

But is it possible to make any general comparison? Maybe you will say it
is not fair to make any general comparison in which case, of course, we do not
need to pursue this particular line but | am just really interested in finding out
whether, in terms of a private developer and the Housing Authority, whether you
think there is any difference in terms of the emphasis they put on progress and on
time control in granting extensions.

Mr Peter BERRY:

I would think, as the evidence says, the private side is much more
determined over time. They have spent huge land premiums and invested
enormous sums of money and it is essential to get the product out onto the
marketplace whereas Housing Department obviously has time limits and they
want people in these buildings. They have forward-planned to do that and time
IS important to them, but it is not quite as critical, | would suggest. Housing
Department may turn around and say, "You are talking nonsense.” | would
suggest it is not as critical. They have extensions of time clause; they honour
those extensions of time clause certainly, eventually, when the battle is all over.

Hon Audrey EU Yuet-mee:

| have to come back to liquidated damages later but can | ask you, as a
contractor, whether you prefer the Housing Authority's design-and-build type of
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contract or whether you prefer engineer's design and whether you have any
comment on the Housing Authority standard design?

Mr Peter BERRY:
| am not adesigner. Y ou are getting abit out of my league on design.
Hon Audrey EU Yuet-mee:

But from the contractor's point of view, whether you have any particular
comment on design-and-build contracts or engineer's design contracts?

Mr Peter BERRY:

My take on it would be that the contractors will prefer to do the whole thing
themselves because they are in control of their own destiny. | am quite sure
professiona architects will be up in arms at that thought because it would
possibly mean that they have to work for the contractor.

Hon Audrey EU Yuet-mee:

I'd like also to ask you about the pre-tender stage and, in particular, about
site investigation. We know the Housing Authority would undertake what is
called "a Foundation Advisory Report” but their policy isthat it is not released to
the potential tenderers for whatever reason which we don't need to go into. |
just want to ask you what you think of this particular practice and whether, as a
matter of practice, contractors will always do their own site investigations?

Mr Peter BERRY:

They don't have time. They simply don't have time to go on-site, unless
you are going to give them 6 months lead time and you have six or ten
contractors al trying to do siteinvestigations. It isalso not practical.

Hon Audrey EU Yuet-mee:

So if we are looking at improvements, do you have any suggestions as far
as site investigation work is concerned?

Mr Peter BERRY:

Thisis what | meant by my comment about what harm | might have caused
in my past. | fought against releasing this information when | worked for
government on the basis that it was so unreliable and to guarantee it to a third
party would probably get somebody sued for even advising it.
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Hon Audrey EU Yuet-mee:
And now?
Mr Peter BERRY:

The controls that are in place now just sweep that aside. | see no reason
why a contractor cannot be given as full as possible information on soil
investigation reports. | don't think manifest cheating goes on like it used to. |
can give examples now but it is not relevant at the moment. The controls are
there and are quite explicit. Asfar as | can remember, Housing has introduced
some hundred-and-some-odd extra site staff to oversee those matters and other
things. They have restructured how things are observed, supervised, from what
I've said was, from the lowest possible common denominator to the lowest
competent person.

Hon Audrey EU Yuet-mee:

So isit a genera rule you would suggest that the Housing Authority ought
to release the site investigation or the Foundation Advisory Report?

Mr Peter BERRY:

Absolutely, | have no quams about that whatsoever. | think it's an
essential step.

Hon Audrey EU Yuet-mee:

The other thing is on this lowest tender. You've already answered the
Chairman’s questions on that and given your views as to why you think the
lowest tender isnot agood idea.  I'm just wondering — and if you can't, just say
you don't want to — whether you think that if price is one of the factors to be
taken into account. What proportion or how much percentage should one give
toapricing?

Mr Peter BERRY:

It depends upon policy. If you are trying to save money, then price. If
you are trying to get quality, then quality.

Hon Audrey EU Yuet-mee:
We are talking about Housing Authority projects.
Mr Peter BERRY:

Y es, exactly.
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Hon Audrey EU Yuet-mee:

Those things are obviously important, quality and price.
Mr Peter BERRY:

Yes, but if you allow yourself a budget that will get you the quality you are
trying to achieve then you must emphasise quality. Competition keeps the

prices down quite low. Prices now are very competitive, say, compared to
1997.

Hon Audrey EU Yuet-mee:
So you would not have a proportion to be allocated to prices?
Mr Peter BERRY:

If I am playing God for the day, then it would be 80% for the quality and
20% for the money. | have to say, | have not changed my view whilst | wasin
government and now outside. That has not changed.

Hon Audrey EU Yuet-mee:

The other thing | like to ask you is about the preferential tender award
system which is adopted by the Housing Authority and we understand that they
put about 20% on past performance. Now, do you think thiss the right
proportion and, if not, what would you suggest to be the correct proportion?

Mr Peter BERRY:

| have not seen enough of it in practice to make acomment. | think itisa
damned good idea to be fully supported. It is going certainly in the right
direction but | think only time will tell how this works out. You have to start
somewhere, so why not 20% and you can adjust that as you go along, as you get
information and experience.

Hon Audrey EU Yuet-mee:

The other thing you mentioned in your witness statement is what you call
the "Super League." We understand that is actually called the "Premier League"
and you seemed not to approve of it.

Mr Peter BERRY:

No, I'm not.
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Hon Audrey EU Yuet-mee:
Can you tell uswhat you think of it and why you have your reservations?
Mr Peter BERRY:

WEell, | don't have reservations, to be honest. The wording must have
somehow got mixed up. | think it's a good idea because it limits the number of
tenderers that are competing for the work. What | have said is that you might
go one step further and limit the amount of work that each one in that Super
L eague may carry, so that someone is not simply buying all the work. You can
put a stop to that, which means cut-throat tendering is at least marginalised to
that extent. You cannot have more than two housing contracts at any one time
or whatever is appropriate for the housing program that potentially gives work to
these particular large and very heavily investigated contracting firms. They are
gone through with afine tooth comb over many, many days before they get on to
that, so they are of a standard that is demonstrably satisfactory to Housing and
you now have a limited — for the big stuff — group of tenderers; sensibly
limited, | say. Six isnot bad. Twenty-six is awful, which happens at lower
levels in other departments. Again, | am fully supportive of what Housing
Department is achieving here. It isjust a matter of fine-tuning a bit more, so we
don't get cut-throat tendering; anything that stops cut-throat tendering. The
contractor is going to have to make claims to get his money back somewhere
down theline.

Hon Audrey EU Yuet-mee:

Before leaving the tendering and the pre-tendering stage, is there any
general comment that you wish to offer to the Select Committee up to this stage,
tendering and pre-tendering; as to the current system that is adopted by the
Housing Authority, whether you think there is any other areas for improvement?

Mr Peter BERRY:
| think | have covered the basic ones.
Hon Audrey EU Yuet-mee:

The other thing | wanted to ask you about is liquidated damages which
you've touched on. | just wondered whether you can help us by giving your
views on this in greater detail; for example, the comparison between liquidated
damages adopted by the Housing Authority and in the private market. How do
they compare and whether you think this has any effect on the question of quality
and also on the question of supervision of control?
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Mr Peter BERRY:

On the private side, as Mr WILL said, they don't run much to liquidated
damages in al the developments. SWIRE do, for instance. It is alittle more
like a government department. SWIRE developments do have all the standard
forms of divisive, | have to say, risk assessment and liquidated damages attached
but they are the only ones | can think of quickly. Again, dealing with the
taxpayer's money, government must have some come-back when the contractor
does not perform. The losses made to the taxpayer shouldn't be picked up by
the taxpayer in this particular system, so, hence, liquidated damages. Now,
liguidated damages should not be a threat or penalty. They have to represent a
reasonable assessment of the likely loss to the community if the contractor
doesn't deliver on time.

That's okay in principle but if it's divisive, it should go away with
partnering. You should not get yourself into that stage because at a very early
stage, everyone concerned in the team — the architect, the engineer or whoever
is deeply involved — will come together with the architect and problem-solve
and get it out of the way.

Hon Audrey EU Yuet-mee:

Are you suggesting that the Housing Authority should do away with
liquidated damages altogether or are you suggesting they should adopt it
flexibly?

Mr Peter BERRY:

Not flexibly. They've said they will move towards partnering. When a
partnering system is in place they will not need liquidated damages. They will
find they will not need it actually because it just will not be used. It will be
tagged on the end of the contract but it will not be used because proper partnering
does away with the need. The problem-solving is not just left to one party to
argue for extensions of time, make clams later sometime. It's left with the on-
site team. You can go from partnering to other things. The Austraian
government uses one quite successfully which does not include any kind of
tender sum whatsoever.

Hon Audrey EU Yuet-mee:
Liquidated damages?
Mr Peter BERRY:

They never even think about it.
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Hon Audrey EU Yuet-mee:

What happens if there is a dispute and there is a delay? In place of
liguidated damages, what do you have in the partnering situation?

Mr Peter BERRY:

They will get together to find out what is actually driving this problem and
they will solveit. This means people taking responsibility for what they did or
did not do.

Hon Audrey EU Yuet-mee:

But eventually it may not be solved in the sense that there may still be a
dispute. Thenwhat? You still need to claim damages.

Mr Peter BERRY:

What has happened in Australia is that they have introduced a process of
expert determination which is done for each dispute as it comes up and it solved
there and then. It could be considered rough justice but there are experts in that
particular problem.

Hon Audrey EU Yuet-mee:

So the expert will be mediating and arbitrating in the course of the
construction?

Mr Peter BERRY:

Y es, and make the problem go away and directions will be given. "You,
Mr Contractor, you haven't done your job right. Throw some money at it and
get yourself back on track.” "You, Mr Architect, you didn't deliver those
drawings on time; the contractor is messed about and you are going to have to
give him X dollars."

Hon Audrey EU Yuet-mee:

| see. So before you enter into the contract you actually agree on a sort of
independent guy to...

Mr Peter BERRY:

With the independent guy you have picked on to start with things move
on — he is a chartered surveyor for valuing construction work and you have got
an E & M problem, then you bringinan E & M engineer.
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Hon Audrey EU Yuet-mee:

Mr BERRY, one other thing | want to ask you is, in the course of our
evidence-taking, we notice that there is a problem about what | would call after
working hours, for example, that people go off at 5 o'clock or 6 o'clock or
whatever it is, but work is still carried on the construction site, in particular, for
example, for concrete pouring. We also hear about this EPD requirement that
you cannot get a permit after certain hours and so on and, therefore, everybody
just pretends they don't know about this because otherwise they would be aiding
and abetting committing an offence. Can you tell us your experience on this
and what you think can be done to solve the particular problem?

Mr Peter BERRY:

Let's go back to the beginning. You get an environmental impact
assessment which the employer is required to deliver and there is aresponse from
EPD on the environmental impact assessment. They set certain guidelines
which the contractor, when they are tendering, may or may not see or may not
know about. But what he will find out is that, as soon as he goes to EPD for
work permits, for noise permits, a number of restrictions will be imposed which
are not mentioned anywhere in the contract, all allocated within the time. For
certain things, paint takes just so long to dry and even if you stand there with a
blowlamp you are not going to get there much faster and the quality will
deteriorate because of it, so certain things have to be done in time.

Hon Audrey EU Yuet-mee:

So you think it's necessary to work after certain hours or do you think it's
possible to have a cut-off time when you have to stop work whatever?

Mr Peter BERRY:

That's a matter of management on-site.  If you have got the last couple of
metres out of one concrete pour with the lorry standing there on-site you don't
waste it, but you are talking margin. If they say, "After this particular time, 6
o'clock, you cannot make this noise" and this machine goes above that noise...

Chairman:

Mr BERRY, you are suggesting that the contractor should be given more
time to comply with what islaid down at al?

Mr Peter BERRY:

Well, what happens is, they don't know about this until they've started on-
site.  The time has already been set for them to complete and al of a sudden
they are faced with a challenge on noise restriction.
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Chairman:

Should there be a challenge? If they are contractors they should know
about environmental laws. They should know about these restrictions.

Mr Peter BERRY:
They don't know until EPD has actually said...
Chairman:

But generally you're not supposed to work on weekends and Sundays.
You're not supposed to work after 7 o'clock. | thought that's common
knowledge.

Mr Peter BERRY:

What I'm saying is that the individual bits of plant to a sensitive receiver,
EPD manages that. But only after the contract is awarded because they don't
know what the contractor is going to do until after the contract is awarded.

Chairman:

Ms EU is actually referring to the more common problems of working after
7 o'clock and on weekends.

Mr Peter BERRY:
There are laws dealing with that.
Chairman:
So the contractor should be fully apprised of the legal requirements?
Mr Peter BERRY:
Absolutely, there is no question that they are.
Chairman:
And they should actually have facted all these restrictions in their tender?
Mr Peter BERRY:

WEéll, | think also up front. The employer, whoever they may be, should
also redlistically have thought their way through that there is sufficient time.
Thisis necessary.
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Hon Audrey EU Yuet-mee:

Thank you.
Chairman:

Thank you. Mr LEE Cheuk-yan.
Hon LEE Cheuk-yan:

Thank you. | would like to ask your comments on sub-contracting
systems in the construction industry. Do you think that there is enough monitor
or control of the quality on the part of the main contractor over the quality of the
sub-contractor and their work?

Mr Peter BERRY:

There has been a problem with that, because it is such amgjor issue. Sub-
contracting in Hong Kong — Hong Kong is the sub-contracting capital of the
world — and the ways that work collects within the building industry, it's so
difficult not to have sub-contractors. Mr WILL mentioned about work flow so
unless you have got a guaranteed work flow you are not a factory. So sub-
contractors come and go.

Hon LEE Cheuk-yan:

Yes. We know, of course, that sub-contracting is the existing system now
but do you think that there is enough monitor on the part of the main contractor
on the quality of the work done by the sub-contractor?

Mr Peter BERRY:

In the Housing Department | dare say it is. Otherwise, Housing
Department would be screaming blue murder over the fact that the quality is not
being delivered and in the "PASS 2000", there would be a lot of "No's'. So
somewhere down the line the contractors are coming into line as far as Housing
Department is concerned. They are coming into line and meeting their
requirements. They have been driven to it, whether they like it or not.

Hon LEE Cheuk-yan:

Do you agree that in the foundation of sub-contracting, there should only be
one layer of sub-contractors instead of layers of sub-contractors? Do you think
that Housing Department is implementing a new improvement in terms of having
only one layer in foundation? Do you agree that that is the better system?
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Mr Peter BERRY:

I think it will put up prices because each single sub-contractor will have its
own equipment. He will not be able to go to someone else and hire equipment
and have a labour gang. The flexibility will go, so each of the contractors on
the list must have their own plant and if they haven't got enough, then there is a
problem because they have got to get it. They cannot go anywhere else and hire
it. They have to go and buy it and bring it in. In the long term, the work
production of, the buying surplus plant has to be paid for and the prices will go

up.
Hon LEE Cheuk-yan:

But in terms of quality, isit more assuring?
Mr Peter BERRY:

As long as you are not suggesting sub, sub, sub with people creaming off
the top 2 or 3% all the way down the line. If you have one, maybe two, no
problem. If you have plant hire and labour, there should be no problem.
Because, at the end of the day, you look at the plant and say, "That's rubbish.
Get rid of it", or "That'sfine. It's sparkling new. It does the job". You look
at the labour, do they know what they are doing? If they don't, al right, off
your list.

Hon LEE Cheuk-yan:

I would like to go into the question of construction quality. From your
experience, do you think that staff employed by the contractor, including the
Contract Manager, Quality Control Engineer and site staff representatives, is
qualified enough to perform their duties — from your own experience?

Mr Peter BERRY:

| would look more for more experience than qualification on a construction
dste. Itissafer.

Chairman:

It's not what you are looking for. It's what you have experienced. Do
you find that they are qualified with sufficient experience?

Hon LEE Cheuk-yan:

| think qualified not in the sense of qualification as such, but qualified in the
sense of experience or competency. What's your observation on that?
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Mr Peter BERRY:

| agree with Mr WILL. If you have got a team working together and they
go on and they will learn, then the team is broken up, no one knows where they
go or when you are going to get them back, or do you have to start again with a
new set of graduates or graduate engineers or whatever? They may be coming
out of City University or Morrison Hill, | don't know, whatever the level that
we're talking about. You then start again with them and you'll have to start
retraining them and they'll have to gain their own experience all over again. So
you go on one particular site, you'll find very experienced people that they'll have
to continuously run the work; you go on to another site, you're scratching around,
trying to find the people that you'd like to see there, cause they are not available,
they've gone off — | don't know — they have found a clean job, a less dangerous
job that they'd go to, like working in an office.

Hon LEE Cheuk-yan:

Also in a construction site, very often, it depends on whether the
construction workers are doing everything according to standards and their
requirements imposed upon by, say, the developer or the Housing Authority. In
actual fact, the workers are not employed directly by the main contractor, there
are often so many layers that you get the workers. Do you think that thisis a
major problem in terms of quality because there is exactly no control over what
sort of workers being employed to do the work?

Mr Peter BERRY:

If you look around Hong Kong, it is obviously some very very good
workers about. Housing Department is driving through their quality systems
that these kinds of people are employed on their product. The employer drives
these things. What the employer wants the contractor must deliver or you don't
employ him again. This is what Housing Department, | assume, is trying to
achieve a good quality contractor, a reliable contractor with whom they can do
business on aregular basis. But like my criticism — it is cut-throat tendering in
adifficult market, which emphasises on money not quality, this defeats the major
purpose what Housing Department is trying to achieve. It seems to me it needs
attention in that particular area. Sub-contracting is amost irrelevant to that
process. The contactors will do as they bid in terms of achieving quality. If
they're allowed the money, throw out the problem; if they haven't got any money,
then they start squeezing the sub-contractors. Where else can they go?
Housing Department, or the employer? Never mind the Housing Department,
as | said, they are the best of the employers. |If they have to top-down start to
squeeze the contractor, if anyone blazes, the squeeze will go.
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Hon LEE Cheuk-yan:

Y ou know that the Housing Authority or Housing Department requires the
contractor to employ a Quality Control Engineer, is this really an assurance of
quality of construction since the QCE is actually employed by the contractor and
not independently so they may sacrifice quality on the instruction of the
contractor. What's your comment on this?

Mr Peter BERRY:

It shouldn't happen in the Housing Department environment because
Housing Department is just not standing back idle and letting this happened. If
the Quality Control Manager on site is not doing his job, they've the power to get
rid of him and tell the contractor to get a proper one. Why don't they? They
can.

Hon LEE Cheuk-yan:
They have the power to do so?
Mr Peter BERRY:

Yes. They can remove any sub-contractor or employee that is not doing
his job.

Hon LEE Cheuk-yan:

| have no problems. Thank you.
Chairman:

Mr Albert HO.
Hon Albert HO Chun-yan:

Thank you, Chairman. Mr BERRY, in your statement, you mentioned that
the Housing Authority used to take quite a lot of time to deal with contractor's
clam...

Mr Peter BERRY:
Yes.
Hon Albert HO Chun-yan:

Can you tell us what is the time span you are talking about and what sorts
of claims are the Housing Authority usually faces with?
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Mr Peter BERRY:

Asl said, | don't get inside each and every contractor. | don't make claims.
It's not my business. I'm not involved with that kind of things. | don't have
enough time to do that; I'm semi-retired. But from a general observation, there
are three issues that I've set out. Because program and finishing to atime is so
important, extensions of time are vital and knowing where the contractor stands
in terms of the commercial completion date is vital to everything he does. So
that area needs, as I've said, some rigorous attention to be solved early. If it's
not — or the architect is having an argument with the contractor over when he
should finish and the report goes in that you are not on program — it's an adverse
report.  This affects the contractor's right to tender.

If it's right, then that is what it should be, but no one knows at this point
because a final decision is left floating around in the atmosphere. So the
contractor doesn't have a fair crack of the whip to actually know where he stands
and then regear himself...

Hon Albert HO Chun-yan:

| understand the difficulties that the contractors are in but what is the time
that you know of that everybody has to take to do the thing? 6 months? A
year?

Mr Peter BERRY:
7 years.
Hon Albert HO Chun-yan:
7years? Aslongas7 years?
Mr Peter BERRY:
WEeéll, | have seen one recently.
Hon Albert HO Chun-yan:
| see. That'sincredible.
Mr Peter BERRY:

Where the architect asked for two things which caused me to raise my
eyebrows, shal we say. One was on a date back in time, how hard was it
raining on that date? The other question was. Do you have any documentary
evidence that the ferries were not running on that day? Nine years on from the
event they are asking questions like this. It isn't common sense.
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Hon Albert HO Chun-yan:

So it is not unusual to see that HA will take a couple of years to deal with
clams?

Mr Peter BERRY:

It depends how stubborn, of course, the contractor is. If the contractor
rolls over, it's done overnight.

Hon Albert HO Chun-yan:

Tell us, if you are in a position to do so, how often do the contractors have
to resort to arbitration for resolution of disputes?

Mr Peter BERRY:

Not very often because it's a very, very expensive process. The only
winners are lawyers and the arbitrator.

Hon Albert HO Chun-yan:
Then, how about mediation?
Mr Peter BERRY:

| would very much encourage that because it's a negotiation between the
parties but there is a problem coming up here. Weéll | think, within a
government environment, mediation may simply die. | was shown a proposal
from Works Bureau late last week which requires mediation — Public Accounts
Committee are requiring the information under mediation and arbitration, to put
forward all paperwork for their inspection as and when public accounts wish to
look at it.

Mediation creates a huge problem in that what you get is a statement of
position miles apart, obviously, otherwise there would not be a dispute. Then
somewhere between that gap, a number where they have compromised their
position. That's what mediation is al about, to save battling in a win-lose
situation where there is only one winner outside — the lawyers and the
arbitrators get paid. You have to throw all sorts of resources and expertise that
should be working on the site in some way or another. Then you end up a
compromise. You just do that. It just collapses it at some point down that
continuum. Government will say, "You are entitled to $5,000" and the
contractor will say, "I want $105 million, please” and there you start and they
will argue and debate and be cgjoled, bullied, tested into this compromise.
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Hon Albert HO Chun-yan:

S0, in short, you prefer to see that mediation is to be used more widely in
the industry?

Mr Peter BERRY:
Absolutely.
Hon Albert HO Chun-yan:

Thank you. In your statement you also mentioned about the importance of
having a speedy and fair resolution of differences in an amicable manner
between the parties, but you also said, and | quote, "Currently the decision-
making process often involves an advisory committee who are not involved in
the project.” | supposeif somebody is to be engaged to act as a mediator, he has
to be aneutral party. Why do you criticise on that?

Mr Peter BERRY:

WEell, it's an in-house one and | am talking specifically about the extension
of time by the committee. These places obvioudly rotate, to avoid conflict of
interest which is not unreasonable, but they are basically advisory. Contractors
will say, "We don't know what they see.” So it may be that it only gets what the
architect, engineer may wish them to see. The contractors don't know and it
takes a long time. What we are talking about here is quick reaction to a
problem.

Hon Albert HO Chun-yan:

So are you suggesting that members of this advisory committee are usually
not qualified or experienced enough to advise on the matter?

Mr Peter BERRY:

| don't know what information they get.
Chairman:

Y ou are talking about transparency?
Mr Peter BERRY:

Yes. | do not know what information they get. Asfar as | know, it is
very rare for a contractor to appear in front of a committee of that nature. It is
very rare and, in fact, as far as | can tell, to appear in front of a Building
Committee. Itisaspecia privilege for them to get up and state their case.
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Hon Albert HO Chun-yan:
Do you have any suggestions on how the system should be improved?
Mr Peter BERRY:

| suggested that there should be set time limits with reactions, as | discussed
afew minutesago. That kind of thing, whereit's a cut off guillotine and you get
on with it, and at the end of that, it's still a part; and if you have not come to an
agreement — what has not been resolved — then you bring in whatever you
want to call it, an expert witness or an adjudicator to give perhaps rough justice
on the information provided. He just deas with the information provided;
nothing ancillary. If you haven't got it by then, you are not going to get it in 5
years time. You've got to do it now.

Hon Albert HO Chun-yan:
So rough justice is better then delayed justice in your view?
Mr Peter BERRY:

Yes, in the construction industry. We are not talking about life and death.
We are talking about money.

Hon Albert HO Chun-yan:

In your statement, you also mentioned that it's of paramount importance to
have an objective and fair appraisal of the problems of the contractors. Now,
what isthe view on the past system? How did it work?

Mr Peter BERRY:

| think it is better than anything else that is available out there. | haven't
gone through it personaly for quite a long time. When they first started it, |
was working for government and they did educate me and led me around, warts
and al, how this was working and | was very impressed with the openness of it
al. 1 have looked at the most recent document and | have discussed it with the
guy that controls it. The one thing that sticks out like a sore thumb is, again,
program which means time. If the time is so valuable and so important, and
there is no procedure for getting time quickly sorted out, it is amost inevitable
the contractor is on the wrong program so far as the architect is concerned. You
need this sorted out.

Hon Albert HO Chun-yan:

Do you have any further suggestion on how the system can be improved?
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Mr Peter BERRY:

My only three real issues are those stated there. | think if you get rid of a
lot of those three problems, an awful lot will fall by the wayside. Housing is
developing quite a lot of initiatives. It has the 50 initiatives. It was 40
originally. It seems to have grown to 50 the last time | looked. These are all
good things but the other thing that needs to be done is, if they are going to be
serious about partnering, then get on withit. At the moment it is still “them and
us', battling it out. Why doesit need to be a battleground?

Hon Albert HO Chun-yan:

My final question, Mr BERRY, is what is your view on the proposal of
extending the application of the Buildings Ordinance to the projects of the
Housing Authority?

Mr Peter BERRY:

| looked at this when | was in government and | was a bit nervous about it
in the sense that, where will the people going to come from that will take over
what the in-house professionals were doing, which you have to substitute
building checks, Buildings Department and Buildings Ordinance checks, for
checks already being carried out by liaison architects or the actual architect and
engineer on site employed by the Architectural Services Department in that
particular case. The Housing Department, on the other hand, has the same
problem.

By Mr WILL's reaction, Housing Department seems to have reached a
sensible compromise on this without having huge staff resources having to be
added to the bureaucratic process. Then, well and good, terrific. They found
the answer that | didn't find.

Hon Albert HO Chun-yan:

So you are rather concerned with the problem that quite a number of people
may be laid off as aresult of this change?

Mr Peter BERRY:

No. | thought we would just need more and more people being dragged
into it and where were they going to come from? Perhaps by some transfers,
possibly Housing Department architects and engineers become Buildings
Ordinance surveyors. That's what they do. We just need a new set of rules.
That's all.
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Chairman:

| think perhaps we need to know more about this new system that the
Housing Department has just adopted. | think we will ask them more
information.

Mr Peter BERRY:
| think that would be safer.
Hon Albert HO Chun-yan:

But are you, in general, in support of the idea that a common standard
should be adopted in respect of all these public works?

Mr Peter BERRY:

Yes. | think it is a good idea because everyone knows where they stand
and it istowards that centralisation of control.

Hon Albert HO Chun-yan:

Thank you. | have no further questions.
Chairman:

Thank you, Mr HO. Mr Abraham SHEK, please.
Hon Abraham SHEK Lai-him:

Thank you, Madam Chairman. | do not know whether this has been asked.
| just want to elaborate on paragraph 17.

Chairman:
Of which paper, please?
Hon Abraham SHEK Lai-him:

Paper SCI-R(Mis)0019, paragraph 17. My question is, do you fedl that
these general conditions of contract are up to date and what impact does this have
on the construction industry, taking into consideration the present cut-throat
competition of prices. Does this have an impact on the time element and does
this have an impact on the quality of work and does it also have an impact on the
partnering approach? Can you comment further on this particular issue?
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Mr Peter BERRY:

What would | change? | would certainly put in response times. | would
certainly require more reasons for why people decided to do or not to do what
they have done. | would certainly look at ground conditions. At the moment,
the risk is on the contractor. | have seen that abused too far. That, as Mr
WILL suggested, would be a perfectly good way of dealing with it and
Architectural Services Department did take much of the ground condition risk
where piling was concerned because they re-measured it as done, so the
contractor was not taking such a big risk. It was not designed and built by the
contractor to carry aload. The engineer in house took some of that risk. Other
than allowing early dispute resolution which clause 86 does not really permit at
the moment, | would encourage that now under those genera conditions of
contract.

Hon Abraham SHEK Lai-him:

So in your opinion the general conditions need to be re-written?
Mr Peter BERRY:

No. | don't believe that.
Hon Abraham SHEK Lai-him:

But how does this promote good partnering between them and us, between
the contractors and the devel opers?

Mr Peter BERRY:

There are two ways of dealing with partnering and in the normal first step, |
think Housing is already undergoing with one or two of the contractors. They
have had their partnering agreements drawn up that overlaid the genera
conditions of contract. | remember also Housing Department has, by specia
condition of contract, modified these general conditions of contract that | was
responsible for by quite a lot and we are not talking quite the same thing any
more.

The partnering agreement is very much personality based. If you got the
right team and people together, they will solve the problems. If you have got
people who do not get on, it does not matter what you write, what form of
contract, it does not matter, it will fail. There will be problems and they will not
be solved. There will be a battleground. So somehow or other, you are trying
to encourage the right people to work together at the start.  Partnering helps this.
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Hon Abraham SHEK Lai-him:

So you don't consider that the present standard conditions of contract are
fair to the extent that it will put all the risks on the contractors?

Mr Peter BERRY:

There are two elements where risk is dumped on the contractors. One is
site ground condition. By and large, the laws — changein law. This has been
modified. The contractor had to take the risk of changesin law and you have to
be a little careful how you word that, otherwise you will find you would be
repaying the contractor his profits tax every time someone changes the margin,
so we let that pretty conservatively and that sort of silly claim would not come
firing across for the taxpayer to bear, remembering that draft was done with the
taxpayer in mind. | was working full-time for government and nobody else at
that time.

So there're some tough clauses in there and perhaps they do not say it to my
face but | do not hear too much complaint. A decision has only once been taken
toavery highlevel. The draft was taken to, oddly enough, the Privy Council in
London on a liquidated damages problem and it was handed back to us and
saying, "The clauseis perfectly good law. Get on with it."

Hon Abraham SHEK Lai-him:

| have just one more question. On your paragraph 20 in the same
document, under performance appraisal report you said that the present appeal
against an adverse report is rather subjective.

Mr Peter BERRY:

Well, we fear it is, but | think with the past system — my understanding is
that this has moved on better but there's still the annoying bit about program and
delivery on time. That really upsets the contractors because they don't know
where they stand. If they knew, they could organise. They would have to
organise and face liquidated damages if they don't. They don't know where they
stand on time. Whenever they make something as simple as weather, well, you
know it rained and you know from the site record book whether work was done
and whether that work was critical to the continuing progress of the works. If
the rain stopped, then you were given a day's extension. There was no money
involved. They could catchup. Where isthe problem?

Hon Abraham SHEK Lai-him:

Having been on both sides of the fence now, do you have any suggestions
for improvements to the appeal system on the adverse report issue?
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Mr Peter BERRY:

| would like to see Housing Department run it a bit longer. That was
written possibly a little unfairly for the Housing Department. | do think they
give contractors a better opportunity to say, "Thisis not right for these reasons.”
| don't hear too many complaints these days. | think it's getting better.

Hon Abraham SHEK Lai-him:

We have earlier heard evidence this morning that in a number of cases
where contractors were asked to help out on situations to speed up the work.
After having done the work and then the time has come for writing reports, the
individual officers have to take the route that he has to give them an adverse
report because they didn't follow the rules in making good the project. How
does this appeal system work?

Mr Peter BERRY:

Well, that really shouldn't happen, should it?
Hon Abraham SHEK Lai-him:

And it had happened.
Mr Peter BERRY:

It is not contract. It's common sense. It should not happen. Now, this
iIs what | mean by — the other moan is that perhaps the top level of Housing
Department don't have the authority, or feel they are not armed with the authority
to put these things right. It is common sense that this cannot be. If you ask a
contractor to help, he helpsin good faith and then you kick it.

Hon Abraham SHEK Lai-him:
Thank you.
Chairman:

Thank you very much. If there are no further questions from members, |
wish to take this opportunity to thank Mr BERRY for attending this Committee
to assist us on the matter. In future, if this Select Committee should require any
further help, we shall certainly extend a further invitation to you. | think you
can retire now, Mr BERRY..

Mr Peter BERRY:

Thank you very much.
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Chairman:

Thank you very much. Members, | think this draws a conclusion to
today's hearing. Thank you.
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