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The Land Title Bill
Report on Consultation on Revisions

To Conversion Mechanism and Rectification Provisions

Purpose

This paper reports on the outcome of consultations with key
parties on the proposed changes to the conversion mechanism and
rectification provisions under the Land Titles Bill.

Background

2. At the 24th Bills Committee meeting on 13th February the
Administration provided a position report on the major issues of the
conversion mechanism and indemnity and rectification arrangements.
This outlined a new approach to conversion developed by the Land
Registry with the Law Society Working Party and proposed some revisions
to Clause 81 (which governs rectification).  The Administration advised
that it needed to seek views of other stakeholders as to the acceptability of
the proposed changes and undertook to report on the outcome of the
consultation.

3. Apart from continuing discussions with the Law Society, the
Land Registrar has sent the proposals set out in Annex A of LC Paper
No.CB(1) 968/03-04(02) to the following parties:

(a) The Bar Association

(b) The Consumer Council

(c) The Hong Kong Association of Banks

(d) The Hong Kong Institute of Surveyors

(e) Heung Yee Kuk

(f) The Family Law Association

(g) The Hong Kong Society of Accountants
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(h) The Real Estate Developers Association

(i) The Federation of Women Lawyers

4. Meetings have been held with the Legal Protection Committee of
the Consumer Council, the Council of Heung Yee Kuk, representatives of
the Hong Kong Association of Banks and the Real Estate Developers
Association (REDA), the Chairman of the Family Law Association and
members of the Federation of Women Lawyers.  Written submissions have
been received from the Consumer Council, the Bar Association, Heung
Yee Kuk, the Real Estate Developers Association and the Hong Kong
Institute of Surveyors.  Copies of these submissions are annexed for
reference.

5. On 4th March a meeting between the Land Registrar, the
Chairman and representatives of the Bar Association, the President of the
Law Society and members of the Law Society Working Party was held.
The comments made by the Bar Association in their preliminary
submission were discussed at this meeting.

Views on the Conversion Mechanism

6. The Consumer Council supported the gradual conversion
mechanism in the Bill.  It has not indicated any objection in principle to the
daylight mechanism but has raised a number of questions directed at the
effect of the conversion on claims that may arise under unwritten equities.
The Council’s support for the conversion mechanism is withheld pending
clarification of those questions.

7. Heung Yee Kuk previously rejected the midnight conversion
scheme and has raised questions over the gradual mechanism proposed in
the Bill.  It now accepts the new mechanism in principle but suggests to
include means to allow for interests to be protected by the courts after the
conversion date.

8. The Hong Kong Institute of Surveyors does not have any adverse
comments on the proposal.

9. REDA does not have any objection in principle to the proposal
but has raised questions similar to those raised by the Consumer Council
and suggested that rights acquired by adverse possession be treated
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similarly to those arising from unwritten equities.

10. The Bar Association has given its preliminary comments.  These
have raised more detailed questions about the effect of the measures
proposed to allow for notice of claims arising from unwritten equities to be
registered.   A suggestion is also made that, rather than allowing for
registration of such claims, provisions similar to those under the UK
legislation for rights arising from actual occupation to be treated as
overriding interests should be adopted.

11. At the meeting held on 4th March the Bar Association
representatives noted that the questions they had over the protection of
unwritten equities were essentially general ones that affected any scheme
for title registration.  They felt that, ultimately, it was a policy decision as
to how these should be handled.  With respect to the daylight conversion
mechanism itself they thought it a better approach than the first bill’s
midnight mechanism or the certificates of good title now required under
the bill.

12. During the meeting the Land Registry clarified the intention with
respect to the time in which notice can be given of claims under unwritten
equities.  At the date of conversion, a person who can make a claim arising
from an unwritten equity will not be debarred from applying for a non-
consent caution to be entered on the title register, irrespective of whether
the cause arose before the conversion date.  The key provision is that a
purchaser for value will not be affected by such a claim unless a caveat or
non-consent caution has been registered before his purchase.  The
operation of Clause 33(7)(a), which allows dealings that follow on from
the matter of a consent caution to take their priority from the consent
caution was noted.  This is designed to protect a purchaser and mortgagee
from intervention of new matters before completion and appears to address
the concerns raised on priority.

13. The Hong Kong Association of Banks have not at the time of
issuing this paper submitted a written response.  They have indicated,
however, that they do not have any objection in principle to the proposed
conversion mechanism.

14. The Family Law Association has advised that it considers the
revised mechanism would strike a reasonable balance and that it welcomes
the proposed system of caveats and cautions against conversion.



4

Views on the Rectification Provisions

15. REDA and Heung Yee Kuk welcome the proposed change.
REDA has asked that the definition of ‘forgery’ follows that in Part IX of
the Crimes Ordinance.  They also maintain their objection to reference to
‘hardship of the parties’ as a factor for the courts to consider before
deciding on rectification for cases other than those involving forgery.

16. The Bar Association welcomes the proposal in respect of forgery
cases but has reservations over the wide discretion given to the courts in
other cases.  They have also drawn attention to the evidence needed to
support claims of forgery and the consequent need to maintain certain
records. Their views are shared by the Law Society.

17. At the meeting with the Bar Association and Law Society on
4th March the Land Registrar noted that Clause 81 would have to be
redrafted anyway to provide for the rectification to innocent former owners
in forgery cases.  In the course of redrafting, the concern to set clearer
parameters for the court to exercise its discretion would be addressed.

18. Other parties have not made any specific comment on this matter.

Other Comments

19. The Bar Association and REDA in their submissions and the
Association of Banks during discussions have repeated earlier concerns
about the indemnity provisions.  While the Bar Association and REDA
note that the change to the rectification provision with respect to forgery is
an improvement in practice, the continued employment of a cap on
indemnity in cases of fraud remains objectionable to them.  We understand
that the Association of Banks is primarily concerned with the limitation of
an indemnity to loss of ownership.  They are concerned that they will lose
the security for their charges in the event of rectification.

The Administration’s Position

20. The Administration is of the view that since there are no
objections in principle to the general scheme of daylight conversion, CSAs
can be prepared that give effect to it for consideration by the Bills
Committee.  The questions raised by the Consumer Council are answered
by the intention, noted in paragraph 12 above, that a claimant under an
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unwritten equity will not be barred from applying for a non-consent
caution simply because the cause arose before the conversion day.  This
also addresses some of the Bar Association’s concerns.  Further
consideration is being given to whether yet more protection should be
given to persons in actual occupation through the overriding interest
mechanism, but the Administration notes that most other parties have been
concerned to restrict the application of overriding interests as far as
possible.

21. On the rectification provisions, the Administration has already
accepted the point made by the Bar Association as to the need to preserve
the documents that will provide evidence if allegations of forgery arise.
Requirement for retention of designated documents by owners or chargees
will be added to the Bill.

22. With respect to the court’s discretion in fraud cases, the
Administration is considering the concerns raised.  Clause 81 requires
redrafting on account of the revisions in respect of forgery.  We are
examining how the concerns with respect to discretion in other cases can
be addressed during the redrafting.

23. The Administration notes the position of the Bar Association and
REDA with respect to the cap on indemnity in fraud cases but stands by the
position that has been set out in our earlier submissions to the Bills
Committee.

24. In respect of the concerns of the Association of Banks, subject to
any further observations they may make in written submissions, the
Administration is considering a CSA that would require the Land Registrar,
in paying any indemnity for loss of ownership, to take account of
registered charges.

Housing Planning and Lands Bureau
March 2004
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