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Observations on the issue whether the proposed cap on the
amount of indemnity payable to an owner deprived of

his property by fraud is contrary to the Basic Law

At the meeting of the Bills Committee held on 12 May 2003, the
Administration presented a paper entitled "Indemnity" (the paper). The paper
has set out the Administration's view on the issue whether the proposed cap in
the Land Titles Bill (LTB) on the amount of indemnity payable to an owner
deprived of his property by fraud would be contrary to the Basic Law,
specifically its Articles 6 and 105.  Members have instructed the Legal
Service Division to respond to the paper.

The legislative proposal
2. Under clause 82 (1) of LTB, a person would be entitled to be
indemnified by the Government in respect of any loss that he has suffered by
reason of an entry in or omission from the Title Register, where such entry has
been obtained, made or omitted by or as a result of (a) fraud; or (b) any mistake
or omission of the Land Registrar or his officers.  In cases involving fraud, an
application for rectification of the relevant entry or omission must first have
been made under clause 81 and adjudicated by the Court of First Instance (CFI)
and a corresponding order has been made before the party suffering loss could
claim the indemnity.

3. Clause 83(3) stipulates that in cases of fraud, the amount of
indemnity payable is the lesser of (i) the value of the interest in land
immediately before the date of the order made under clause 81 which relates to
the fraud; or (ii) the amount determined by the Financial Secretary (FS) by
notice published in the Gazette (the cap).  The Administration has proposed
that the amount to be determined by FS would be $30 million.  Hence, if an
owner's loss exceeds $30 million, he would not be fully compensated.
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4. At this point, it may be useful to state two observations.  The
first is that the cap does not in any way restrict an owner's right to recover his
unindemnified losses against the perpetrators of the fraud, although in reality
such action may often be fruitless.  Secondly, if an owner's losses are caused
by any fraud, act or omission of the Land Registrar or his officers, the owner
would not be able to proceed against the Government for his unindemnified
losses.  This is because clause 8(2) has expressly stipulated that the liability of
the Government in such cases must not exceed the amount of indemnity
payable under Part 9 of the Bill, i.e. $30 million (the limitation).  It is
therefore difficult to understand the Administration's statement in paragraph 7
of the paper that in case a claimant is entitled to indemnity as a result of any
mistake or omission of the Land Registrar or his officers, there will be no cap
on the indemnity.

Issues arising from the Basic Law
5. Article 6 of the Basic Law (BL) states that the Hong Kong
Special Administrative Region (HKSAR) shall protect the right of private
ownership of property in accordance with law.  Article 105 of BL provides
that HKSAR shall, in accordance with law, protect the right of individuals and
legal persons to the acquisition, use, disposal and inheritance of property and
their right to compensation for lawful deprivation of their property.  Such
compensation shall correspond to the real value of the property concerned at
the time and shall be freely convertible and paid without undue delay.

6. It should be immediate apparent that LTB is intended to be
enacted as a law to protect the right of private ownership of real property.
Equally, it cannot be denied that LTB is intended to protect the rights of
individuals and legal persons to the acquisition and disposal of real property,
although the Bill may have less to do with the right to use and the inheritance
of real property.  Any view that the cap as well as the limitation would be
contrary to Basic Law could only be understood in the context of the right to
compensation for lawful deprivation of property and the express requirement
that such compensation must correspond to the real value of the property
concerned at the time, i.e. BL 105.

7. The issues may therefore be stated as follows:-
(a) whether the imposition of the cap and the limitation in LTB
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means that the compensation for an owner may not
correspond to the real value of his property concerned at the
time;

(b) if the answer to (a) is in the affirmative, whether this means
that the right of individuals and legal person to
compensation for lawful deprivation of their property under
BL 105 is thereby violated if the fact of lawful deprivation
is established;

(c) if the answer to (b) is also in the affirmative, whether this
means that the right of private ownership of property is not
protected by law for the purpose of BL 6.

The Administration's View
8. The Administration has expressed in the paper the view that the
scheme proposed in LTB would not deprive any person of his property for the
purposes of BL 105.  It listed several grounds in support.  They shall be
examined in turn.

Continuity
9. The Administration argued that BL sought to establish continuity
in local law except changes that were necessary upon the resumption of
sovereignty by the People's Republic of China.  No new rights had been
created.  Under the current registration of deeds system that stemmed from
pre-reunification days, a subsequent bona fide purchaser for value takes free of
an unregistered lease.  The lessee is not entitled to be compensated for his loss.
It is unlikely that there would be any deprivation within the meaning of BL 105
because the unindemnified loss of an owner under the title registration scheme
is not a loss of his existing right before the reunification.
  
Comparative Jurisprudence
10. The Administration referred first to section 51(xxxi) of the
Australian Constitution (paragraph 26 of the paper), which was said to have
provided for a guarantee of property rights.  It went on to say that the
Australian courts had held laws which were not directed at the acquisition of
property as such but were concerned with the adjustment of competing rights,
claims or obligations of persons in a particular relationship or area of activity
were beyond the reach of the constitutional guarantee of "acquisition on just
terms".  In fact, section 51 is an empowering provision enabling the
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Parliament of Australia to make laws for the peace, order and good government
of the Commonwealth with respect to a wide range of matters.  Paragraph
(xxxi) refers to the acquisition of property on just terms from state or person for
any purpose in respect of which the Parliament has power to make laws.  It is
therefore not entirely clear that it is directly related to our situation.  The
Administration appears to argue that just as the laws concerned with the
adjustment of competing rights are not contrary to section 51(xxxi) of the
Australian constitution, the cap and the limitation are laws adjusting competing
rights or claims and are therefore not contrary to BL 105.  If this is what the
Administration really thought, then it has to establish first that the cap and the
limitation are provisions governing competing claims or rights.  The fact is
that they are only limitation of liability provisions, although it may be argued
that they are part of a scheme that adjusts competing claims or rights.

11. The paper (paragraph 27) next refers to Article 1 of the First
Protocol of the European Convention of Human Rights (Article 1) and the
related jurisprudence.  The Article provides:

"Every natural or legal person is entitled to the peaceful
enjoyment of his possession.  No one shall be deprived of his
possessions except in the public interest and subject to the conditions
provided for by law and by the general principles of international
law.

The preceding provisions shall not, however, in any way impair
the right of a State to enforce such laws as its deems necessary to
control the use of property in accordance with the general interest or
to secure the payment of taxes or other contributions or penalties."

It would be useful to note that the wording of Article 1 is quite different from
BL 105.  Its second paragraph clearly qualifies and limits the operation of the
first paragraph.

12. The Administration argued that a distinction should be made
between laws that were directed at expropriation for public purposes and laws
that were directed at matters which were essentially of private law.  When
such private law interfered with the property rights of individuals, it had to
satisfy the test of fair balance.  It cited cases to support the making of such a
distinction and the application of the fair balance test.

13. Bramelid v. Sweden (1982) 5 EHRR 249 is a case concerned with
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the interpretation and application of Article 1.  The applicants' complaint was
directed against certain provisions in the Swedish Companies Act, which
gave the parent company that owned more than nine-tenths of the shares of a
company the right to acquire the shares of the remaining shareholders.  If
there was dispute over the right or the purchase price, the dispute had to be
settled by arbitration under the Arbitration Act.  The applicants complained
that the provisions had obliged them to sell their shares in a company at a price
lower than their true value.  They in effect submitted that they were victims of
an expropriation which was not in public interest and was not accompanied by
fair compensation.  The European Court of Human Rights (ECHR) agreed
that there was expropriation, whether formal or de facto, when the State seized
or gave another the right to seize a specific asset for the realisation of a goal in
the public interest.  It went on to hold that the second sentence in Article 1 did
not apply as the Swedish legislation was pursuing the general aim of reaching a
system of regulation favourable to those interests which it regarded as most
worthy of protection which had nothing to do with public interest. It then held
that the companies legislation imposing an obligation in certain circumstances
on minority shareholders to surrender their shares to a major shareholder,
regulated relations of shareholders inter se.  Rules of this kind were
indispensable for the functioning of society and could not in principle be
considered as breaching Article 1.  It further held that in making rules having
effects on property or legal relationship between individuals, the legislature
should not create an imbalance that would result in one person being arbitrarily
and unjustly deprived of his goods for the benefit of another.  It then applied
the test to the facts of the case and came to the conclusion that the provisions of
the Swedish Act did not in any way establish an excessive imbalance to the
point of violating the right to the peaceful enjoyment of possession.

14. The Bramelid case was applied in the English High Court case of
Family Housing Association v. Donnellan and others [2000] P. & C.R. 34.
The Family Housing Association commenced proceedings against the
defendants for possession of two houses registered in its name.  The
defendants pleaded adverse possession.  After the enactment of the Human
Rights Act 1998, the Association sought to amend its particulars of claim
alleging that the whole concept of adverse possession was contrary to its
Convention rights.  The county court judge allowed the amendment but the
defendants appealed.  The High Court allowed the appeal.  Mr. Justice Park
believed that the central issue was whether adverse possession can be a
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deprivation within Article 1.  He found that the Bramelid case had decided
that Article 1 was directed against expropriation by the state or authorised by
the state for public purposes.  It was not directed against matters which were
essentially ones of private law.  Accordingly, the rule of adverse possession
could not be a deprivation under Article 1.

15. In Kowloon Poultry Laan Merchants Association v. Department
of Justice [CACV 1521/2001], the Hong Kong Court of Appeal (CA)
considered an appeal from the Court of First Instance (CFI).  The appellants
were a poultry wholesalers' association.  They complained that the
Government's requirement of separating the locations for sale of chicken from
those for sale of water birds had caused them to suffer severe financial losses,
and the Government had refused to compensate them for such losses.  They
claimed that this was a deprivation of property within the meaning of BL 105.
CA held that the requirement of separate location was a control of land use and
not a deprivation.  In support of its view, CA quoted passages from the
decision of the European Commission of Human Rights in Baner v. Sweden
App. 11763/1985, 60 D.R. 128.  At least two rules may be derived from those
passages: (1) "Deprivation" referred to in Article 1 is not limited to where
property is formally expropriated.  It may also exist where the measure affects
the substance of the property to such a degree that there has been a de facto
expropriation or where the measure can be assimilated to a deprivation of
possessions.  (2) Legislation of a general character affecting and redefining
the rights of property owners cannot normally be assimilated to expropriation
even if some aspects of the property right are thereby interfered with or even
taken away.  This case may be considered as authority for applying the two
rules in the interpretation of BL 105.

Fair Balance
16. The Administration appeared to have admitted that the provisions
of LTB would interfere with ownership of property rights in land.  It adapted
the approach of ECHR in Bramelid v. Sweden and seemed to argued that such
interference would be consistent with BL when a fair balance was struck
between the general interest of society and the protection of the individual's
property rights.  It then listed the reasons for its view that the scheme
proposed in LTB satisfied the fair balance test.



7

Analysis
17. We now return to consider the issues formulated in paragraph 7.
It is a matter of fact that in cases where the value of the property exceeds the
cap and the limitation, the compensation as provided by the indemnity would
not correspond to the real value of the property.  Before considering whether
in such instances, the right to compensation for lawful deprivation of property
envisaged by BL 105 has been violated, it must first be determined whether
there is a deprivation of property.

18. The Administration has adopted the approach of ECHR in
determining whether there is a deprivation under BL 105.  The main difficulty
with this position is the fact that ECHR's approach is very much based on the
actual wording of Article 1.  BL 105 on the contrary does not refer to any
public purposes.  It may be noteworthy that CA in the Kowloon Poultry case
did not make any reference to any distinction between matters of private law
and expropriation for public purposes.  It emphasised instead the general
character of the legislation.  It seems that the approach of CA is to be
preferred.

19. It must be admitted that nothing in LTB itself directly
expropriates any property.  Hence, direct deprivation is out of the question.
What remains to be ascertained is whether the title registration scheme affects
the substance of a property to such an extent that there would be a de facto
deprivation.  The Kowloon Poultry case appears to have accepted that BL
Article 105 does cover a de facto deprivation.  It has also suggested that the
relevant test is the general character of the legislation.   In our situation, it
cannot be maintained that no compensation would be paid at all but only that
the compensation would not correspond to the real value of the property when
that real value exceeds the cap or the limitation.  Consequently, the most that
can be argued against the cap and the limitation is that they may result in a
partial deprivation of an owner's property.  As noted in paragraph 4 above, an
owner suffering losses would nevertheless be free to pursue his claim against
the perpetrators of fraud.  The law does protect the owner's rights against
fraud.  It only does not guarantee full compensation.  Clearly LTB is not a
piece of legislation directed at partial deprivation of an owner's property.  On
the contrary, when comparing with the existing law, it would be a significant
improvement as it would guarantee compensation to victims of fraud up to the
cap without them needing to sue the fraudulent parties.  The objective of LTB



8

is to establish a system of title registration for protection of property owners.
Its provisions would affect and redefine rights of property owners.  The cap
and the limitation may result in an owner not being able to fully recover his
losses.  Applying the reasoning in Kowloon Poultry case, it is not
unreasonable to conclude that LTB is a piece of legislation of a general
character affecting and redefining the rights of property owners.  It follows
that the cap and the limitation would not constitute a deprivation for the
purposes of BL 105.

20. Although we have reservation as to the direct application of the
ratio in the ECHR case of Bramelid v. Sweden, we would agree with the
Administration that the test of fair balance should be satisfied before rules
interfering with property rights or legal relationship between individuals should
be regarded as compatible with BL 6 and 105.  Applying the test to the
indemnity provisions is more complex and difficult because unlike the
Bramelid case, the balance is not only between two classes of shareholders.
The balance appears to be between the benefits to society having the title
registration scheme and the protection of owners when not having the scheme
and at the same time between the majority of owners who can enjoy having an
indemnity scheme with reasonable levies and a minority being fully
indemnified for their losses.   This is a matter for Members to decide.

21. If it is assumed for argument's sake that the cap and the limitation
result in a partial deprivation of an owner's property, would this mean BL 6 is
violated?  We believe that it is quite clear that the objective as well as the
effect of LTB is to give better protection to purchasers of real property.  The
fact that in some cases an owner may not able to recover all his losses under the
indemnity scheme or against the government owing to any fraud, act or
omission could not be taken to mean that the law does not protect ownership of
property.
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Annex
22 The full texts of the cases referred to above are attached as Annex
for Members' easy reference.

Prepared by

Legal Service Division
Legislative Council Secretariat
15 May 2003
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1. Bramelid v. Sweden

2. Family Housing Association v. Donnellan and others

3. Kowloon Poultry Laan Merchants Association v. Department of Justice

4. Banér v. Sweden
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Hon Suffiad J : (Giving the judgment of the court) 

1. This is an appeal by the appellant, originally the applicant, against the decision of Chung J given 
on 15 June 2001, whereby the judge refused the applicant's application for leave for judicial review. 

Background 

2. The appellants are a poultry wholesalers' association representing 10 poultry wholesaling 
businesses or "laans" who from 1974 to 1997 rented stalls in Cheung Sha Wan Temporary Poultry 
Market where they sold chicken as well as water birds, that is ducks and geese, until the outbreak of 
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the "bird flu" in December 1997. 

3. As a result of the outbreak of "bird flu", the Public Health (Animals and Birds) (Amendment) 
(No.2) Regulations was enacted on 27 February 1998, whereby ducks and geese and other water 
birds were required to be traded at a separate location from chicken. These regulations reflected 
scientific advice that avian flu was carried by ducks and geese and could spread from them to 
chicken and then to humans. As a result, they were not allowed to sell water birds from their stalls in 
Cheung Sha Wan Temporary Poultry Market but only chicken. 

4. Another location in the Western Wholesale Food Market was made available to them from which 
to sell water birds. The appellants have been compensated for the slaughter of their poultry in 
December 1997. It is alleged by the appellants that each of them have suffered severe financial loss 
as a result of the decision to separate the locations for selling chicken and for selling water birds. The 
appellants say that this is due to the fact of the alternative site for selling water birds at the Western 
Wholesale Food Market offered by the Government is not practical because of its distance from 
customers and the small size of the stalls offered. This, they say, has resulted in their having to close 
down the duck and geese wholesaling side of their businesses. However, Government decided that 
no compensation would be paid to them for the decision to separate the locations for selling chicken 
and for selling water birds. 

5. The judge below found that this decision by the Government not to compensate them was made in 
August 1998. It is against this decision of the Government not to compensate them that the 
appellants seek judicial review. The hearing for leave to issue judicial review came before Chung J 
who refused leave to the appellants and it is against that decision of Chung J which they now appeal. 

6. The judge below refused leave to the appellants on the basis that he did not consider that the 
appellants had been deprived of their property, under Article 105 of the Basic Law. In so holding the 
judge below had this to say : 

"Counsel argued that 'property' in Art. 105 should include a business or trade. She 
submitted that by requiring the Applicant's members to move the ducks and geese 
operation to the Western Wholesale Market, Government has 'deprived' them of their 
businesses, even though this was done in accordance with the amended Regulations and 
By-laws. The putative respondent denied that the businesses of the Applicants' members 
had been deprived and contended that they could continue their businesses in the new 
market. Applicant's Counsel accepted that in the light of this argument, the issue of 
whether the businesses of the Applicant's members had been deprived, turns at the end 
on whether it was reasonable for Government to move the ducks/geese operation to the 
Western Wholesale Food Market. I have already found against the Applicant on this 
point. In such case, even if 'property' should include a trade or business, I do not 
consider that the Applicant has been deprived of its property." 

7. The appellants put forward two grounds of appeal. Firstly, the judge erred in finding that there is 
no deprivation of the appellant's property pursuant to Article 105 from the Basic Law; and secondly, 
the judge was wrong not to grant the appellant an extension of time to apply for leave for judicial 
review. Article 105 of the Basic Law provides as follows : 

"The [HKSAR] shall, in accordance with law, protect the right of individuals and legal 
persons to the acquisition, use, disposal and inheritance of property and their right to 
compensation for lawful deprivation of their property. 

Such compensation shall correspond to the real value of the property concerned at the 
time and shall be freely convertible and paid without undue delay." 



The appellant's argument 

8. Firstly, the appellants relied on the definition given to "property" by the Interpretation and General 
Clauses Ordinance (Cap. 1) which provides that : 

"property includes :  

(a) money, goods, choses in action and land; and 

(b) obligations, easements and every description of estate, interest and 
profit, present or future, vested or contingent, arising out of or incident to 
property as defined in paragraph (a) of this definition;" 

9. It is submitted by the appellants that the reduction of profit, as a result of being deprived of 
continuing their duck and geese wholesaling businesses at the Cheung Sha Wan Temporary Poultry 
Market is a deprivation of property within the meaning of Article 105 of the Basic Law which 
entitles the appellants to compensation. 

10. It is further submitted by the appellants that the judge below erred when he linked entitlement to 
compensation under Article 105 with the issue of whether the Government's action of segregating 
the operation of chicken and water birds was reasonable. They say that even if such action was 
reasonable on the part of the Government, the appellants are still entitled to compensation under 
Article 105 if there had been a deprivation of the property. 

11. The appellants further complained that the judge should not have penalized the appellants for the 
delay by refusing to extend time because the intervening period between October 1998 and August 
2000 was taken up with attempts by the appellants to pursuade the Government to reconsider its 
position and it is commendable that the appellants should attempt to resolve the matter by 
negotiation before resorting to litigation. 

The respondent's arguments 

12. The respondent was not called upon at the hearing. The argument presented by the respondent 
contained in their skeleton argument is quite simply that there is here no deprivation of property but 
that the new regulations and By-laws control the use of the land rented by the Government to the 
appellants. They say that there has been no taking away of the land used by the appellants and that 
the appellants are still enjoying the use of that land in the Cheung Sha Wan Temporary Poultry 
Market to sell chicken, albeit that they cannot sell water birds there. 

13. They further submit that since there was delay of some two years, the burden is on the appellants 
to show good reason why the court should extend time for leave to issue judicial review. In the 
absence of any good reason advanced, the court should not exercise its discretion in the appellants' 
favour. 

Decision 

14. It is accepted that the test for leave to issue judicial review has a low threshold and that it 
depends on the potential arguability of the matter brought by the applicant. 

15. The crux of this dispute as we see it is whether or not the appellant had made out an arguable 
case that they have suffered a "deprivation of property" as it is understood in Article 105 of the Basic 
Law such that they should be given leave for judicial review. Accepting for present purposes that the 
profit, business or goodwill, even relating to the future, can amount to "property" has there been any 
deprivation? In our view, there has not been any deprivation made out in this case for the following 



reasons. The appellants have not been deprived of the use of the land rented to them by the 
Government at the Cheung Sha Wan Temporary Poultry Market. They are still selling chicken there. 
They are prohibited by the new regulations and By-laws to sell water birds there. That is not 
deprivation but rather control of use of land. Moreover and so far as their businesses of selling water 
birds is concerned, they have not been deprived of that business either by the new regulations and/or 
by the new By-laws. Their reduction of profit, if any, does not result from any "deprivation of 
property". 

16. Indeed, Government has provided them with an alternative location, namely the Western 
Wholesale Food Market, from which to sell water birds. In that sense, there is no deprivation. Even 
if they have suffered a reduction of profit selling water birds at this alternative location for the 
reasons advanced by them, that does not equate with a "deprivation of property" under Article 105 of 
the Basic Law. To that extent, we agree with the judge below that the appellants have not made out 
any case to show that there has been a deprivation of property under Article 105. 

17. If authority be needed for the view which we have taken above, that is to be found in the 
judgment of the European commission, which made the following observations and the case of Ban
ér v. Sweden, App. No.11763/1985, 60 D.R. 128 at pages 139-140 : 

" As regards the question whether the applicant has been deprived of property, the 
Commission recalls that, according to the established case-law, deprivation of property 
within the meaning of Article 1 of Protocol No.1 is not limited to cases where property 
is formally expropriated, i.e. where there is a transfer of the title to the property. 
'Deprivation' may also exist where the measure complained of affects the substance of 
the property to such a degree that there has been a de facto expropriation or where the 
measure complained of 'can be assimilated to a deprivation of possessions' (cf. Eur. 
Court H.R., Sporrong and Lönnroth judgment of 23 September 1982, Series A no.52 p. 
24 para. 63). 

It is clear that the applicant has not been formally deprived of his property. He still 
retains the title to it. The applicant has also not been deprived of his right to fish, 
including the right to fish with hand-held tackle. What he has lost is his right to exclude 
others from fishing with hand-held tackle. 

Legislation of a general character affecting and redefining the rights of property owners 
cannot normally be assimilated to expropriation even if some aspect of the property 
right is thereby interfered with or even taken away. There are many examples in the 
Contracting States that the right to property is redefined as a result of legislative acts. 
Indeed, the wording of Article 1 para. 2 shows that general rules regulating the use of 
property are not to be considered as expropriation. The Commission finds support for 
this view in the national laws of many countries which make a clear distinction between, 
on the one hand, general legislation redefining the content of the property right and 
expropriation, on the other. 

The Commission has for the same reasons in cases concerning rent regulations, which 
have seriously affected the right to property, nevertheless held that such regulations fall 
to be considered under the 'control of use' rule (cf. Mellacher and Others v. Austria, 
Comm. Report 11.7.88, at present pending before the European Court of Human 
Rights)." 

18. The view that we have taken can be tested in a very simple way. If the appellant be correct in the 
view that they have taken, then it follows that future legislative restrictions on land use, such as 
planning control and zoning, can amount to "deprivation of property" and would have to be 
compensated for under Article 105. That cannot be correct and underlines the fallacy of the argument 



presented by the appellants. Having reached the decision above that the appellants have not made out 
any case as to deprivation, the arguments as to the failure of the judge below to extend time for leave 
to judicial review falls away. We cannot see how the judge could be faulted for refusing to extend 
time in this matter. 

19. For the reasons given above, the appeal is dismissed. 
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Messrs Lawrence K.Y. Lo & Co., for the Applicant (Appellant) 

Mr Kwok Sui Hay, instructed by Secretary for Justice, for the Respondent 

  

(Simon Mayo) (A.R. Suffiad)
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