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Responses to Bills Committee on Outstanding Matters

Purpose

This paper sets out the Administration’s responses to the list of
outstanding issues attached to the Legislative Council Secretariat letter of 11
June 2004.

Item 1.  Replies to parties

2. At Annex A are replies that the Administration has sent to various
parties following their comments on the ‘Report on Consultation on Revisions
to Conversion Mechanism and Rectification Provisions’.

Item 2.  Search by owner’s name

3. The Administration has stated that it will prepare for the
introduction of ownership searches in such circumstances as are in conformity
with the exemptions in the Personal Data Privacy Ordinance.  We are not in a
position to advise on the implementation details or likely costs at this stage.  A
proposed mechanism will have to be developed and discussed with the
Privacy Commission as a first step.  To assist in the consideration of an
implementation mechanism, the latest position with respect to other
jurisdictions is being researched, but a general observation is that practice
varies widely.  In most Australian jurisdictions there have hitherto been no
restrictions on access to owner’s information.  These are now being
considered as a consequence of the introduction of privacy legislation.  In
England, until recently public access to any part of the register was severely
restricted.  Access to property based data is now similar to Hong Kong’s
position.
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Item 3.  Operation of the Restriction Mechanism

4. At Annex B is part 4 of the Practice Note issued by the English
Land Registry on the use of notices and restrictions under the Land
Registration Act 2002.   This part covers the use of restrictions.  It should be
noted that under this recent act, two different mechanisms for protecting
rights that existed under the Land Registration Act 1925 – inhibitions and
restrictions - have been merged.  Under the Land Titles Bill, it is intended to
retain the two mechanisms.  The practice note that will be prepared by the
Land Registry will reflect this, setting out the different circumstances in
which the mechanisms should be used.

5. The English Land Registry does not publish statistics on the
number of restrictions that are applied for there.  We are seeking information
on this point.  The costs of handling applications for restrictions made to the
Registrar are covered by fixed fees under Schedule 3 of the Land Registration
Fees Order 2004.  The fee for an application for a standard form of restriction
is £40.  For a non-standard form it is £80.

6. Upon an application for the entry of a restriction under
clause77(1)(a), the Land Registry will –

(a) check that the applicant is of the class of persons able to make an
application.  These are defined in clause 77(5).  Under clause
77(5)(c), regulations similar to Rule 93 of the UK Land
Registration Rules 2003 will be made to prescribe standard
situations in which specified classes of persons will be regarded as
being ‘interested persons’;

(b) consider the facts stated in the application, the nature of the
restriction applied for and the persons who, from the register, may
be affected by it;

(c) make any further enquiries as appear necessary;

(d) serve notice on such persons as may be affected and give them
opportunity to be heard;

(e) determine whether entry of the restriction would conform with
clause 77(1)(c); and
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(f) make the entry or reject the application.

7. The Land Registry intends to prepare standard forms of restriction
for ease of use in straightforward cases, similar to the standard forms laid
down in Schedule 4 to the UK Land Registration Rules 2003.

Item 4.  Forgery

8. The policy intention – agreed following concerns raised about the
possible effect of the cap to diminish the position of a former owner under the
original Bill - is to preserve the present position in law with respect to
fraudulent transfers.  The specific concern we agreed to address is the position
of a former owner when a transfer is held to have been a nullity, for example
due to forgery.  Under current law, a former owner in such cases will recover
the property unless he has done something which gives rise to an estoppel in
law or has substantially contributed to the fraud.  Clause 81(3) of the Bill now
reinstates this position.

9. When it was first proposed to amend clause 81, the term ‘forgery’
was referred to.  On further examination, the Administration decided that,
given the policy intention, it is more appropriate to use the terms ‘void
instrument’ and ‘false entry in the register’. The term ‘void instrument’ is
more familiar in conveyancing law and covers forged instruments as well as a
false or unauthorized minute or resolution of a company.  Reference to ‘false
entry’ is also needed since, under title registration there is the possibility that
an owner may have been removed from the register without there being a void
instrument (e.g due to fraud by registry staff).   It is not necessary, therefore,
to define ‘forgery’ under the Bill.

10. Annex C and Annex D are copies of the decisions of Argyle's Case
(1985) and Hayes's Case (1994) mentioned in LC Paper CB(1)1425/03-
04(02).  These are cases where the UK Courts have restored title to the former
owner where a transfer has been obtained by forgery, even under title
registration.

11. In Argyle's Case when the U.K. Court of Appeal considered how
the discretion under s. 82(2) of the Land Registration Act 1925 is exercisable
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against persons claiming through a registered proprietor, the Court of Appeal
commented that - (at p.9, line 15 of Annex C)

"...   The court, in exercising its discretion in the present case, would no
doubt also bear in mind that, if the title to the house were unregistered,
there would, at least prima facie, be no question of the mortgagee's
being entitled to assert any equity which, on the assumed facts1, would
prevail over the appellant's legal title.   ... "

12. In Hayes' Case when the court dealt with the discretionary power of
rectification under s. 82(2) of the Land Registration Act 1925, it said - (at p.4,
line 9 of Annex D)

"The power to order rectification is, of course, a discretionary one but,
where a co-owner has forged a transfer, there is (subject to s.82(3))
usually an overwhelming case for rectification as against the
transferees and their mortgagees ... "

Item 5.  Daily fines

13. The policy guidelines on daily fines are that an appropriate level is
between 5% and 10% of the main penalty for the offence.  The administration
has agreed with the Bills Committee that the level of daily fine should be
consistent in all cases where it is proposed under clause 96.  Consequently,
CSAs have been introduced to revise the level of daily penalty under clause
96(4) and clause 96(6) to $500, or 5% of the main penalty of a fine at level 3
($10,000), consistent with the daily penalty of $1,250 under clause 96(5)
which represents 5% of a fine at level 4 ($25,000).

Item 6.  Implications of recovery as civil debt as provided in Clause 99.

14. The procedures for recovery of unpaid fees, levy or expenses
summarily as a civil debt within the meaning of the Magistrates Ordinance
(Cap.227) are laid down in sections 67 and 68 of that Ordinance.   Upon
default of payment by a paying party, the receiving authority may lodge a
complaint to the magistrate and apply  for an order directing payment.   No
warrant of arrest may be issued if the defaulting party does not appear before
                             
1 The Argyle's Case is an appeal against the decision of a judge on a "preliminary point" raised for argument
at the beginning of a trial. The assumed facts in Argyle's Case are (i) that the purported signature on the
transfer of the house to Mr and Mrs. Hammond was a forgery, but (ii) that both the mortgagees took their
charges in good faith and for value, without actual knowledge of the forgery.



-  5  -

the magistrate to answer such complaint, but an order may be made in his
absence.

15. Failure to comply with the order for payment may lead to
imprisonment.   The maximum term of imprisonment which may be imposed
by a magistrate ranges from 7 days (for debts of $2,000 or below) to 12
months (for any debt exceeding $50,000).   However, no order may be
enforced by imprisonment unless it is proved to the satisfaction of the
magistrate that the defaulting party has means to pay but refused or neglected
to do so.

Item 7.    Prescription and Clause 24(1)(g).

16. Under the English law it is possible to acquire an easement over
freehold land by a long period of use over the land if such use has been
exercised without force, without secrecy and without permission.

17. The theory of prescriptive acquisition is marked by interesting
presumptions.   First there is a common law presumption that a long use
stemmed from a valid grant if that use had continued from a time immemorial
(fixed as any time before 1189 by the Statute of Westminster in 1275).   There
is also a common law presumption under the doctrine of 'lost modern grant'
that a use over 20 years may be treated as evidence of the loss of a 'modern
grant' by deed made some date after 1189.

18. The position in law may be stated in general terms that an easement
under prescription may be acquired by interrupted use over servient2 land for
more than 20 years unless the common law presumption of there being a grant
is rebutted or the use was based on permission or licence.

19. In England,  the majority of The Law Reform Committee in their
report in 1966 recommended a total abolition of the concept of prescriptive
acquisition.   No reform has yet occurred.   Indeed, the Law Reform
Commission in 1998 recommended its retention.

20. In Hong Kong,  Reyes J. in Kong Sau Ching v Kong Pak Yan [2004]
1 HKC 119 commented that the common law doctrine of prescription from
time immemorial seemed to have little practical application to Hong Kong,

                             
2 An easement exists over ‘servient’ land for the benefit of ‘dominant’ land.
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whether or not it was part of the English common law actually received into
Hong Kong in 1843 (at p.44).  However, the judge concluded that, had he not
found in the Plaintiffs' favour on other reasons,  he would have been prepared
to find for the particular Plaintiffs in respect of the acquisition of an easement
by prescription over the disputed right of way (at p.50).  In other words the
possibility of acquisition of easement by prescription in Hong Kong is still
there.  Annex E is a copy of an extract (pp.1-3 & 28-55) from the judgment in
Kong Sau Ching's Case.

21. The Bar Association in its letter dated 14.6.2004 suggested that the
Government should consider making specific provisions to address how the
doctrine of prescription is to operate in relation to registered land (assuming
that prescription is possible in relation to leaseholds in Hong Kong).

22. In view of the uncertain existence of an easement by prescription
under Hong Kong land law, the Administration does not intend to include an
easement of prescription as an overriding interest which might be construed as
a statutory recognition of the existence of such easement in Hong Kong.   The
exclusion means that any claimant for an easement by prescription may need
to protect his claim either by a caveat under the LRO or by a non-consent
caution under the LTO.  A claimant might also commence an action and
register a lis pendens.  Before there is any court decision ruling out the
possibility of an easement by prescription in Hong Kong, the Land Registrar
will consider those claims as claims that may affect land for the purpose of
registration.

Item 8.  Position of a surviving joint tenant.

23. If a propertyis jointly owned by two persons, then, when one of the
joint tenants dies, his interest will be extinguished automatically.  By the
operation of law the surviving joint tenant becomes solely entitled to the
property.

24. Under clause 62(1) of the Bill, upon the proof to his satisfaction of
the death of the joint tenant and subject to clause 62(2), the Land Registrar
will remove the name of the deceased from the Title Register.  Under clause
62(2), the name of the deceased will not be removed from the Title Registrar
until the Land Registrar is satisfied that –
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(a) estate duty is not payable under the Estate Duty Ordinance on the
deceased’s interest; or

(b) where estate duty is payable on such interest –

(i) such estate duty has been paid; or

(ii) the payment of such estate duty has been secured to the
satisfaction of the Commissioner of Estate Duty under s.15 of
the Estate Duty Ordinance.

25. Before the deceased’s name has been removed from the Title
Register, if an intending purchaser chooses to sign a conditional agreement
for sale and purchase with the surviving joint tenant, the interest of such
conditional agreement could be registered as a consent caution under the land
title registration system only if such conditional agreement is lodged to the
Land Registry together with the evidence to prove the death of the joint tenant
under clause 62(1).
  
26. Under the existing registration system, such conditional agreements
cannot be registered under the Land Registration Ordinance (Cap.128)
(“LRO”) if no proof of the death of the joint tenant is provided to the Land
Registry.

Item 9.  Position of a personal representative.

27. Under clause 63(1) of the Bill, where a sole owner or tenant in
common of registered land dies, on the presentation to the Land Registrar of
the grant concerned, his personal representative will be entitled to be
registered as the owner of the land concerned.

28. Under clause 63(2) of the Bill, the Land Registrar, on the
presentation to him of the grant by the personal representative of the deceased
owner, and without requiring the personal representative to be registered in
accordance with clause 63(1), may register, inter alia, a transfer of the land by
the personal representative.

29. If an intending purchaser chooses to sign a conditional agreement
for sale and purchase with an unregistered personal representative,  the
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position will depend on whether the personal representative is an executor or
an administrator.

30. In the case of an executor, he derives title to the deceased's property
under the Will.  This operates from the date of death of the deceased owner.
The interest of the purchaser under the conditional agreement may be
acceptable for registration as a consent caution, subject to proof of the death
and the production of the Will for inspection.

31. In the case of an administrator, he will obtain title to the deceased's
property only upon the grant of letters of administration to him.  Before that
he has no title to dispose of the property.  An application for registration of a
non-consent caution will be rejected unless it is coupled with the letters of
administration concerned.

32. A similar approach is taken in these circumstances under the deeds
registration system.

Item 10.  Reason for deleting Clause 82(5).

33. Clause 82(5) as set out in the Blue Bill would have barred a
professional indemnity insurer from subrogating to the rights of any person
against the indemnity fund.  As stated in para. 11 in LC Paper No.
CB(1)2207/02-03(07), the Administration has agreed that the position should
be that “if a professional indemnity insurer has paid out for that part of a loss
that was caused by the mistake or omission of Land Registry staff, the insurer
would be entitled to recover that payment from the Land Registry.”  The
deletion of clause 82(5) is the simplest way to achieve this.  Any claim by a
solicitor (or by his insurer subrogating to his rights) would then be subject to
exactly the same test laid down in clause 82(1) as a claim by any other person.

Item 11.  How Government Leases will be affected by clause 17 of
Schedule 2.

34. The amendments proposed in the Blue Bill concern the definition of
“section” which reads as follows :-

““section” (分段) means any portion of a lot which has been-
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(a) assigned or alienated for the whole of the term created by the
renewable Government lease of the lot; or

(b) declared to have been divided or severed from the remainder of the
lot,

by or under an instrument which is registered in the Land Registry under
the Land Registration Ordinance (Cap.128) or the Land Titles Ordinance (   of
2002)* and any portion of a lot retained following such assignment or
alienation;”

35. The amendment is simply consequential.  There is no intent to
change the legal effect of the definition.  To reflect more clearly that under the
LTO it is registration of interests rather than registration of instruments, a
CSA is proposed to further revise the definition of “section” as follows:-

““section” (分段) means any portion of a lot which has been-
(a) assigned or alienated for the whole of the term created by the

renewable Government lease of the lot; or
(b) declared to have been divided or severed from the remainder of the

lot, or by or under an instrument which is registered under the Land
Registration Ordinance (Cap.128), or which is registered under the
Land Titles Ordinance (     of 2004) or which supports a current entry
in the Title Register kept under that Ordinance, and any portion of a
lot retained following such assignment or alienation;”

Again, the revised CSA does not change the effect of the definition.

Housing, Planning and Lands Bureau
June 2004
















































































































































































































