
Bills Committee on Broadcasting (Amendment) Bill 2003 
 

Administration’s Response to the Issues Raised 
at the Meeting on 1 March 2004  

 
 
Purpose 

 
To set out the Administration’s response to issues raised at the 

Bills Committee meeting held on 1 March 2004. 
 
Defence clauses (Para. 5(a) of Minutes) 
 
2. In different legislation, there are clauses that provide for a 
defence for the person charged to prove that he/she took reasonable 
precautions and exercised all due diligence to avoid the commission of the 
offence.  It will also be a defence if he/she acted under the employer’s 
instructions and he took all reasonable steps to ensure that no offence 
would be committed. 
 
3. Examples of such defence clauses in local legislation are 
sections 12(1)(f) and 12(1A)(b) of the Water Pollution Control Ordinance 
(Cap. 358) and section 46A(1) of the Dutiable Commodities Ordinance 
(Cap. 109).  There are also similar defence clauses in UK legislation such 
as the Dumping At Sea Act 1974 (Overseas Territories) Order 1975, Plant 
Protection Products Regulations 1995 and Food And Environment 
Protection Act 1985.  An extract of the relevant provisions is at Annex A.   A   

 
4. We propose similar defence clauses in the Bill for both the 
employer and employee, modeling on relevant provisions in existing 
legislation.  In essence, if the employer is charged, it will be a defence if 
he/she shows that he/she took all practical steps to prevent the commission 
of the offence.  If the employee is charged, it will be a defence if he/she 
was acting in accordance with his/her employer’s instruction and he/she 
had no reasonable grounds to believe that the concerned device was an 
unauthorized decoder.  We consider that the defence clauses are 
reasonable, appropriate and balanced for both the employer and employee. 
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The Committee Stage Amendments (CSAs) Proposed by the Hon. MA 
Fung-kwok (Para. 5(b) of Minutes) 
 
5. The purpose of the draft CSAs is to make it an offence for a 
person to possess or use without lawful authority or reasonable excuse an 
unauthorized decoder to view any pay television programme service 
provided under a licence with intent to avoid payment of any subscription 
applicable to the viewing of the service. 

 
6. It is also proposed that in proceedings for the offence, it will 
be a defence for the person charged to prove that he did not know and had 
no reasonable grounds to believe that the decoder was an unauthorized 
decoder.  As for the proposed penalty, any person who commits the 
offence will be liable on summary conviction to a fine at level 2 (i.e. 
$5,000).   
 
The charging effect of the proposed CSAs 
 
7. Under Rule 57(6) of the Rules of Procedures (RP) of the 
Legislative Council (Extract at Annex B), an amendment to a bill, the 
object or effect of which may, in the opinion of the President or Chairman, 
be to dispose of or charge any part of the revenue or other public moneys 
of Hong Kong, shall be proposed only by the Chief Executive (CE), a 
designated public officer under Rule 9 of RP, or a Member who has the 
written consent of the CE to make such a proposal.  This is known as the 
“charging effect” rule.   

  B   

 
8. Although the CSAs would create a criminal offence, 
potentially involving an increase in administrative costs, this would be 
achieved without new and distinct expenditure.  As such, the proposed 
amendments would not have a charging effect for the purposes of Rule 
57(6) of the RP. 
 
The Administration’s position 
 
9. As stated in the Administration’s Response to the Chairman’s 
Request at the Meeting on 26 November 2003 (LC Paper No. 
CB(1)650/03-04(01)), the existing problem of unauthorized reception in 
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Hong Kong largely stems from the Hong Kong Cable Television Limited 
(HKCTV)’s analogue service, which is vulnerable to unauthorized access.  
Our approach of targeting primarily dealers and commercial users of 
unauthorized decoders, and encouraging operators to deploy adequate 
protective measures to contain the problem is in line with the practice in 
many advanced economies. 
 
10. We consider that legislative means to criminalize 
domestic/private unauthorized reception would only be justifiable as the 
last resort when unauthorized reception is still rampant after less intrusive 
and socially acceptable solutions (e.g. digitization) have been exhausted. 
 
Enforcement problems 
 
11. Enforcement of the proposed provisions would be difficult 
and intrusive as enforcement agents have to enter domestic premises, with 
the necessary warrant, should they reasonably believe that the offence is 
being or has been committed on the premises.  This may explain why in 
jurisdictions such as the US, the UK and Canada where there are criminal 
sanctions against unauthorized reception of pay TV services, enforcement 
actions have been targeting dealers of illicit devices instead of end-users. 
 
12. In Canada, the most acute problem is the use of illicit 
equipment for reception of satellite direct-to-home television from a 
distributor who is not authorized in Canada.  It is illegal for any person to 
use such equipment.  The difficulty of enforcing the law against the 
end-user was discussed at the Standing Committee on Canadian Heritage 
(Standing Committee) of the House of Commons of the Canadian 
Parliament.  Although the offence is not exactly the same as that proposed 
by the Hon. MA Fung-kwok, the Standing Committee’s deliberation may 
shed light on the difficulty in enforcing the proposed offence against 
domestic/private end-users.  The views expressed by the industry and the 
enforcement agent, the Royal Canadian Mounted Police (RCMP), are – 
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Mr David McLennan, President and Chief Executive Officer of 
Bell Express Vu (a licensed satellite TV service provider): 
 
“With respect to where we should be focusing our efforts on the 
black market and grey market, that starts with enforcing it at the 
level at which this product is being sold.  We need to up the 
temperature on satellite dealers and retailers who are advertising and 
selling this product.  That’s where it starts.” 
 
Mr Janet Yale, President and Chief Executive Officer, Canadian 
Cable Television Association, echoed this view: 
 
“......this is a very difficult public relations battle to win, and one of 
the reasons why we don’t say that the solution is to charge 
individuals who have bought the dishes. ......So our answer is not to 
punish the consumers who are buying these cards but to go after the 
dealers who are selling them.” 
 
RCMP: 
 
“......the RCMP continue to investigate the grey market with a focus 
on persons or companies operating illegally on a commercial scale.” 
 

13. The above statements are recorded in Chapter 16 of Our 
Cultural Sovereignty – The Second Century of Canadian Broadcasting 
published by the Standing Committee in June 2003.  The relevant extract 
is attached at Annex C.  The full report can be downloaded from the 
Canadian Parliament website at www.parl.gc.ca. 
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Latest situation 
 
14. Digitization has effectively rendered unauthorized analogue 
decoders useless.  Service providers can also regularly change scrambling 
technologies to make illicit digital decoding devices useless.  As at end of 
January 2004, HKCTV has completed about 80% of its digitization project 
(530,000 out of 650,000 subscribers are receiving digital service).  We 
consider that digitization has so far effectively contained the problem. 
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Conclusion 
 
15. The Administration does not condone pirated viewing.  
While the Administration will provide an appropriate legal framework 
against piracy, the industry has a key role to play to combat piracy by using 
adequate protective measures to guard against pirated viewing.  We do 
not consider that digitization is the panacea to the problem.  But it will 
make pirated viewing very difficult and costly.  Also, we have not ruled 
out criminalization of domestic/private pirated viewing.  However, we 
maintain that such criminal liability should be introduced only when 
pirated viewing is still rampant after HKCTV has completed its 
digitization project.  The Administration strongly objects to the CSAs. 
 
 
 
 
March 2003 
Communications and Technology Branch 
Commerce, Industry and Technology Bureau 
 























Annex B 
 

Extract from the Rules of Procedures of the Legislative Council 
節錄自香港特別行政區立法會議事規則 

 
57. Amendments to Bills 
  

(6) An amendment, the object or effect of which may, in the 
opinion of the President or Chairman, be to dispose of or 
charge any part of the revenue or other public moneys of Hong 
Kong shall be proposed only by -  

 (a)  the Chief Executive; or  

 (b)  a designated public officer ; or  

 
(c)  a Member, if the Chief Executive consents in writing to 

the proposal.  

 
57. 法案的修正案  

 

(6) 立法會主席或全體委員會主席如認為任何修正案的目的或效
力可導致動用香港任何部分政府收入或其他公帑，或須由該等

收入或公帑負擔，則該修正案只可由以下人士提出 ?? (1999
年第 107號法律公告)  

  (a)  行政長官；或  

  (b)  獲委派官員；或  

  (c)  任何議員，如行政長官書面同意該提案。  
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