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1.

We have been asked to comment upon the implications of the Broadcasting
Amendment Bill 2003 (the “Bill”) on trading in television decoders obtained
in territories outside Hong Kong, and the importation into and use of such
apparatus in Hong Kong, in circumstances where the supply and use of such
decoders is legitimate in the territories in which they are originally distributed
but where their import into and use in Hong Kong is not authorized. We will
refer to such decoders in this paper as “illegal decoders’, to distinguish them
from “unauthorized decoders’ defined in the Broadcasting Ordinance (the
“QOrdinance’).

In this paper, we will address three main issues:

() whether importing illegal decoders into Hong Kong, and subsequent
dealings and use of them in Hong Kong, will constitute a criminal
offence pursuant to the Ordinance, as amended by the Bill;

(i)  whether the conduct described in (i) above will attract civil liability
pursuant to the Ordinance, as amended by the Bill; and

(iii)  what changes to the Bill would be necessary to ensure that the
activities described in (i) above constitute criminal offences and/or
attract civil liability (as the case may be).

Background

3.

A significant number of CASBAA members are engaged in the business of
broadcasting pay tv channels to customers in the Asian region. These
channels are normally broadcast by the channel owners to local distributors
who are alocated particular territories in which they are permitted to
retransmit these television channels. In Hong Kong, for example, the principal
distributor of pay tv channels is Hong Kong Cable. Similarly, UBC, Astro
and Dream* are the distributors who have been appointed to retransmit such
CASBAA members channels to Thailand, Malaysia and the Philippines
respectively.

UBC, Astro and Dream retransmit broadcasts by satellite. The signals are
encrypted, which means that the distributors can distribute these pay tv
channels on a “conditional access’ basis, thus ensuring that they get paid for
them. The distributors charge their customers subscription fees and supply
decoders and smart cards in connection with those subscriptions which enable
these customers to unscramble the encrypted signal and watch the channels.
Hong Kong is within the footprint of the satellites which are used by each of
these (and others) distributors. Thus a person with the appropriate apparatus
can receive and watch the transmissions of, among others, UBC, Astro and
Dream in Hong Kong.

These distributors are taken as examples, on the basis that they were selected during the civil
proceedings referred to in paragraph 6 to demonstrate how this activity is carried on.
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An illicit and clandestine practice has developed in which (legitimate)
subscriptions for UBC, Astro and Dream’s services are acquired in their
respective territories and then the decoders obtained in connection with those
subscriptions are imported and supplied to customers (both commercial and
domestic) in Hong Kong, a practice which is not authorized by either the
distributors or the channel owners.

A number of pay television channel owners were recently successful in a civil
action brought pursuant to the Copyright Ordinance against a number of
suppliers of these illegal decoders in Hong Kong. The channel owners
obtained summary judgment against those traders, who were unable to
produce even a prima facie defence to these proceedings. The High Court of
Hong Kong confirmed that not only was the import into Hong Kong and
subsequent trading in this equipment illegal, but so was its use by customers
(both commercial and domestic).2

The question which has arisen is whether or not trading in these illegal
decoders (and their use, in particular, on commercia premises for public
performances) falls within the ambit of the criminal sanctions laid out in the
Ordinance as intended to be amended pursuant to the Bill and, to the extent
that it does not, what further amendments to the legislation would be required
to provide that it does. Sections 6 and 7 of the Ordinance set out the relevant
provisions.

Section 6: Unauthorized Decoders

Section 6 is designed to criminalize trading in unauthorized decoders (as
defined) and, if the amendments contained in the Bill are enacted, their use on
commercia premises. The definition of “unauthorized decoder” contained in
the Bill is “a decoder by means of which encrypted television programmes or
encrypted television programme services provided under a licence can be
viewed in decoded form without payment of a subscription where a
subscription is required to be paid’.® A “subscription” is aready defined in
the existing Ordinance to mean “a fee payable by or on behalf of any person
for the right to view atelevision programme service in Hong Kong”.

It is clear that illegal decoders are not “unauthorized decoders’ for the
purposes of the Ordinance. The reasons for this are two-fold. The encrypted
television programmes/encrypted television programme services provided by
UBC, Astro and Dream are not “provided under alicence” for the purposes of
the Ordinance, since these distributors are not licensed in Hong Kong.
Furthermore, it cannot be said that a “subscription is required to be paid”, as
no fee is in fact payable for the right to view such television programme
services in Hong Kong (as the distributors are not permitted to broadcast in
Hong Kong they are prohibited from charging fees here).

See copy judgment attached at Annex A.
“decoder” is defined in wide terms in the existing Ordinance and covers smart cards in
addition to the decoder boxes themselves.
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Accordingly, trading in and use of illegal decoders in Hong Kong is not a
criminal offence pursuant to section 6 (as amended).

Section 7: Offence of providing decoders and reception equipment for television
programme service on subscription basiswithout licence

11.

If the activities described above do not attract criminal liability under section 6,
do they fall within the ambit of section 7 (as amended)? Section 7 concerns
dealings in decoders for use with a “Television Receive Only System” which
is defined as a system “for receiving satellite television signals for use by a
single specified premises and the received signals are not distributed to others’.
Section 7(1) prohibits dealings in any such decoders where they enable the
TVRO “to receive a broadcasting service which is not licensed on a
subscription basis’. It can be seen that this provision, asit currently stands, is
couched in somewhat clumsy terms. Apparently, a “broadcasting service
which is not licensed on a subscription basis’ is intended to mean “a
subscription broadcasting service which is not licensed in Hong Kong” .#

The sanction in section 7(1) on its face seemingly applies to dealings in illegal
decoders, as these are used to receive broadcasting services not licensed in
Hong Kong. However, on closer analysis a difficulty again arises because of
the definition of “subscription”, which requires a fee to be payable for the
right to view the television programme service in Hong Kong. The
subscriptions payable for UBC, Astro and Dream services do not give the right
to view any televison programme service in Hong Kong. Not only do the
terms of the subscription agreements themselves prohibit use of the associated
decoders outside of the territories allocated to these distributors, but also the
distributors are not permitted by the pay tv channel owners to distribute such
channelsin territories outside those allocated to them.

It is submitted that illegal decoders do not fall within the terms of section 7
either. It remains unclear what section 7, in practical terms, is intended to
prevent.

Suggested further amendmentsto section 7

14.

If dealings in illegal decoders are intended to be criminalized in Hong Kong,
we suggest that one way of achieving this would be to amend the definition of
“subscription” so as to add the words “or elsewhere” at the end of the existing
wording. In our view the effect of this change would mean that, provided fees
were payable in connection with a subscription, then (no matter where the
subscription was implemented) any dealings in decoders associated with that
subscription in Hong Kong would be a criminal offence.

If commercia use of any such equipment is intended to be criminalized,
additional changes similar to those intended to be made to section 6 of the
Ordinance should be contemplated. This could be effected by repealing the
existing subsection (1) of section 7 and substituting —

See Legislative Council Brief on Broadcasting Amendment Bill 2003, paragraph 12.



“(1) Subject to subsection (2), aperson shall not —

@ in the course of trade or business, import, export, manufacture,
sell, offer for sale or let for hire any decoder for use by a
Televison Recelve Only System to receive a broadcasting
service which is not licensed on a subscription basis; or

(b) for the purpose of, or in connection with, trade or business,
possess or use, or authorize another person to possess or use,
any decoder for use by a Television Receive Only System to
recelve a broadcasting service which is not licensed on a
subscription basis”.

Section 7B — Civil remedy

16.

17.

18.

19.

Turning to the question of whether or not persons sustaining loss or damage
from a breach of section 6(1)(a) or (b), or section 7(1)(a) or (b) (if in the latter
case the suggested further amendments are accepted) can claim relief through
the civil courts, the Bill at present provides that only a licensee can claim such
relief and only in respect of a breach of section 6(1)(a) or (b). Thus pay tv
channel owners cannot claim in respect of the losses which they may have
suffered through contravention of that section.

Naturally, it can be argued that pay tv channel owners can pursue civil
remedies via the mechanism provided in section 275 of the Copyright
Ordinance, as has been done in the recent civil action referred to above.®
However, following this line of reasoning it could be argued that licensees
could also take advantage of section 275, which would make the proposed
new section 7B redundant.

It appears to us that the intention behind section 7B is that, in circumstances
where an infringer has been convicted of an offence pursuant to section 6(1)(a)
or (b) (and/or section 7(1)(a) or (b) were these amendments to be accepted),
civil liability should follow where persons can show that they have suffered
loss or damage as a result of the infringer’s activities (and without having to
surmount the additional hurdle of showing that they fall within the meaning of
section 275).

If pay tv channel owners are to be able to benefit from the provisions of
section 7B, a new definition would be needed to set out who would benefit
from the additional rights, which we submit could be drafted in the following
terms:

While it is indeed the case that this provision does provide for civil remedies in the
circumstances described, it is nevertheless inconvenient to use. Channel owners are forced to
adduce substantial evidence to demonstrate that they have the locus standi to make a claim
under this section, an exercise which is time-consuming and expensive. The advantage of
being able to use section 7B is that this provides a more streamlined route to obtaining the
appropriate relief.
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21.

““television programme service provider” means any person providing a
television programme service;”

Section 7B should then be amended by adding the words “or television
programme service provider” after the references to “licensee” in subsections
(1), (2) and (3) and further by adding “or section 7(1)(a) or (b)” after the
references to “ section 6(1)(a) or (b)” in subsections (1) and (2).

Section 7B will aso need to be amended by adding the following subsection
(4):

“(4) A televison programme service provider may bring an action for
damages, an injunction or other appropriate remedy, order or relief
against any person who possesses or uses, or authorizes another person
to possess or use, any decoder for use by a Television Receive Only
System to receive a broadcasting service which is not licensed on a
subscription basis.”

Finally, additional changes will be required in sections 7 and 7A if the
suggested amendments to section 7(1) are accepted. These, and the other
changes described above, are set out in the amended bill at Annex B.

If anyone has any questions in relation to the subject matter of this note, they
are invited to contact either Nigel Francis (partner) or Richard Keady
(associate) for whom the contact details are set out bel ow.

Nigel Francis Direct telephone: 2101 4002
Email: nigel.francis@herbertsmith.com

Richard Keady Direct telephone: 2101 4178
Email: richard.keady@herbertsmith.com

HERBERT SMITH
16™ June 2003
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HC A 3976/2002
IN THE HIGH COURT OF THE

HONG KONG SPECTAL ADMINISTRATIVE REGION

COURT OF FIRST INSTANCE
ACTION NO. 3976 OF 2002

SATELLITE TELEVISION ASIAN REGION
LIMITED

CABLE MEWS METWORK LP, LLLP

{a Delaware limited partnership, limited liability

limited partnership)

TUBMER EMTERTAINMENT METWORES

ASIA, INC, (a Georgia corporation)

ESPM STAR SPORTS {a Delaware general

parnership)

DISCOVERY ASIA INC, (a Delaware corporation))

WG NETWORK ASIA, LLC (a Delaware

limited liability company) Pluinitiifs
i

ALPHA COMMUMIC ATIONS TECHSOLOGY
LIMITED

YEUNG CHUN WAH, ANDY

GAMESTAR TECHMNOLOGY LIMITED
YEUMNG FEI LAP, PHILIP rrading as I P
ITECHNOLOGY

TONGYONG YOUHE LIMITED

LI KA SIU

FLYIMNG DRAGON ENGINEERIMNG LIMITED
trading as YAL PO SATELLITE
COMPAMNY Defendants

Coram: Deputy High Court Judge Gill in Chambers
Danes of Hearing: 2325 April 2003
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JUDGMENT

1. This is an application for summary judgment. It stems from a
writ brought by the plaintiffs against the seven defendants for breach of
copyright. The usual remedies, being injunctions, delivery up of material
and inquiry as to damages are sought. Prior to the hearing D1, an
incorporated company in Hong Kong, and D2, a director of D1, agreed 1o
submit to final judgment. The application is against the remaining five
defendants.

2. The plaintiffs claim to be the owners, operators and
broadeasters of television programmes. P1s are broadcast under the trade
marks “STAR Movies” and “STAR World™. P2%s are distributed under the
trade miarks “CHN™ and “CMN Intemational”. P3's are broadeast under the
trade mark “Cartoon Network”, P4 operates “ESPN” and "STAR Sporis™,
P55 broadeasts are under the namaz of “Discovery Channel”, " Anumal
Planet” and “Discovery Travel and Adventure Channel”. And P&
broadcasts under the names of * Adventure Cne” and “Mational
Geographic™. By virtue of their respective rights to own and operate the
plaintiffs" ¢laim copyright in their programmes under the Copyright
Ordinance Cap, 528,

1. The plaintiffs contral the explonation of their copyrights by
encrypting the signals transmitted during a broadcast, so that the
pregramme can enly be viewed by those supplied with a decoder and an
SIM card which together are capable of unscrambling the encrypied signals.

And only those whio, for a fee, subscribe to a distnbutor authorized by the
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3.

plaintiffs to retransmit the programmes in a particular territory are entitled
1o a decoder and ST card,

4, The territories throughouwt which an authorised distnbutor is
licenced 1o operate are defined by national or territorial boundaries. For
instance the distributor known for short as PSMI operates under the trade
name “Dream”™ in the Philippines. UBC retransmits in Thailand and
MEASAT under the irade name “Astro” rebroadeasts in Malavsia. But
because the scope of satellites via which the signals are transmitted extends
bevond the territorial limits of a distribution agreement, it 15 possible for a
signal available to, sav, subscribers to Dream in the Philippines io be
viewed in Hong Kong, using a decoder and SIM card intended for Dream
subscribers in the Philippines. As the rights associated with a subscription
are strictly non-transferrable and limited for use in the designated territory,
the plaintiffs’ case js that transfer of a decoder and SIM card intended for
use in a territory owtside of Hong Kong to a custormer for use in Hong Kong

is in breach of the plaintiffs” copyright.

5. D3, B35 and D7 are limited lability companies in Hong Kong.
D is a sole proprictorship. D6 is a director of and runs DS, The
defendanis are engaged in the supply to customers both commercial (such
as hars, karaoke lounges, clubs and the like) and domestic of such
equipment as satellite dishes, antennae, decoders and so on to enable their
televisions W receive programmes broadeast via satellites. 1t is the
plaintiffs’ case that the defendants have been subscribing to programmes
through distributors licenced to retransmit outside Hong Kong and have
then, for a fee, trans ferred those rights unlawfully to their own customers in
Hong Kong, including the installation of the offshore SIM card. 1t is this

0
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alleged activity which by these proceedings the plaintiffs seek to restrain,
and for which compensation and incidental remedies are sought.

f. Whilst the remaining defendants oppase the claims, Do's
position is that if D3 is found liable ke must also be as a joint torifeasor

because of his close association with 5.

7. The plaintiffs claim to be able o inveke the provisions under
the Copyright Ordinance under two heads; namely, as owners of works in
which rights of copyright subsist whose rights have been infringed and or
in the allernative under section 273, where rights of copyright ownership
do not have to be established. Section 275 states in part:-

- Fraodulent receplion of transmissions

275 Righis and remedies in respect of apparaius, #c. for
unauihorized reception of fransmissioms

(h) A person who—

(a) makes charges for the reception of
programmnzes included in a broadeasiing o
cable progmmme service provided from a
]:la:l: in |'||Jng P:.r_lu.:._.' of elaewhens, of

(b} sends encrvpted transmissions of any other
deseription from a place in Hong Kong or
elsewhere;

15 enfilled ta the ﬁ:lluwing righls are repiedies.

(2} He bhoz tbe sme rights asd remedics against a person

wha =

(ap  mmakes imports. exports or sells or lets for hire
any apparatus or device designed or adapred 1o
ennbd= or assist persons 1o receive the
programaes of clher transmissions when they
ane nid entitled to dis 30; oF

iy publishes any information which is calculaled
o enable or assist persons o receive the
programmes of osher transmissions when they
are pot entitled 1o do 30,

a5 & copyright cwrer has io respect of an infringemeni of
capyright.

M
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B The plaintiffs are variously based in Hong Kong and the
United States. Evidence in support of their application for summary
Judpment has been adduced in varous affidavits filed, Predominant as a
deponent is one Richard Keady who 15 a selicitor emploved by Messrs
Herbert Smith, solicitors for the plainti (s, and who has conduct of the
litigation; he made six 1n all. As a preamble to each he records he has been
authorised by the plaintiffs to make them. And he states in each case:-

“The contents of this affidavii are tres and are gither within my
awn knowledpe (gained in the capssity iemtified above) or nese
1o the best of my information and belief. In the laber case |
identify in this affidavit the source of my information,™

o, In his first affidavit based on information incleding documents
received from the plaintiffs, he swears to the truth and accuracy of the
statement of claim, whose essential details [ have already summarised. He
exhibits printouts from the websites of the three distributors which promote
and set out the mechanism by which the plainiiffs’ programmes under
licence are received and then retransmitted to their customers within the
authorised territories in each case, He also exhibits sample subscription
agreements without which, with attendant monthly pavment, a viewer in
the appropriate territory is not entitled to receive the broadcast. He
produces printouts which reveal that the “footprinis” of the satellites via
which the distributors relay the designaed programmes encompass much
more landmass than the territory controfled by each distributor; in
particular, that Hong Kong falls within the footprines, so that unauthonzed
use of a SIM card and decoder in Hong Kong enables a broadcast to be
received and viewed. He produces a printout from the website of the
Telecommunications Authority in Hong Kong which [ists those entitled 1o
provide pay television in Hong Kong, Dream Astro and UBC are not on
the list.

H
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(113 He further deposes that Kroll Associates {Asia) Limited,
commercial investigators in Hong Kong, were engaged to investigate
activities of the defendanis relative to suspected illicit activity undertaken
by them; be produces copies of the reports prepared. He also produces
internet printouts and an SCMP advenisement which indicate that [0°s 3,4,3
and 7 were continuing 1o promate activities complained of in the statement
of claim even after the writ was filed and served on them. And finally he

expresses the belief that there is no defence to the plaintiffa’ claims.

L. One Thomas Martin Keaveny deposes o being a vice president
of P5. He produces by way of example copies of the agreement by which it
gives exclusive licence to broadcast its product in tum to LUBC in Thailand
and MEASAT {Astro) in Malavsia, redacted to remove sensitive material.

12. In his second affidavit Mr Keady produces by way of example
copies of agreements made between P4 and UBC, MEASAT and PSMI in
tum granting exclusive licence to rebroadcast in Thailand, Malaysia and the

Philippines, but not elsewhere, similarly redacted.

13 In his third affidavit Mr Keady deposes 1o having been
provided with particulars of the works the subject of this litigation, where
they were made and by whom, with whom copyright subsists and who the
disiributors are that are licenced to deal with them. This information was
provided him by senior personnel of all six plaintiffs, whose names and

intles he lisis,

14. [n his fourth affidavit Mr Keady produces six letters from
senior personnel of each of the six plaintiffs confirming the wruth and

securacy of the stalement of claim as it relates o the plaintiffs in sach case.
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15. Mext | come to an affidavit of one Francis Cheng, a vice
president of P1. He produces by way of example, the following documents,
namely:-
{a) o distribution agreement between Po and P1 giving P1 the right
1o distribute PA's product in Asia;
ib) alicence agreement between Pl and International Global
Metworks BY (G

(€} distribution agreements between IGN and in term UBC,
MEASAT and PSMI for their respective territories,

all documenis redacted as before.

4. Then in an affidavit made by one lan Shane Carroll, described
as a attorney of P2 and a director of P3, he produces by way of example
copics of a number of agreements which include those made betwesn
affiliates of P2 and P3 and UBC, MEASAT and PMSI giving Heence 1o
broadeast their products in their respective termtories and sample invoices

and subscriber agreements, again redacted.

i7. Mr Keady's fifil affidavit exhibits translations of those parts

of docunvents hitherto produced which are written in Chinese characters,

I3, In his sixth, Mr Keady produces letters from each of the
distributors UBC, Deeam and Astro. In his own words, he deposes that the

lemers:-

“i1)  show the channels provided by the Flaimii (s w thess
distribusors;

(il confimn that each of these distributors pays fes po the
varrous Plaimiiffs for ilw right o recransmid their channels

|
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ansd that such fees depend an the number of the
distribuior's subscribers;

{iii) in view of (ii) above, demonstroie that the Maintiffs make
charges For the reception of programmes contained in their
channels:

[iv] demonsirate that the distribubors are restricted inlerms of
the territaries 3 which they can redistribube the channels
and that, farer alia, they do mot offer swbscriptions to
receive these channels b persens in Hong Kong: and

(¥} in view of, fmer alic, (iv) absove, confirm that persons in
Heng Keng are mot entitled 1o receive the disinbators”
retransmissions of the Plaintiffs” channels, ™

19 I come next to evidence adduced by a Mr Wong Yal Ching, an
investigator employed by Kroll. He deposes that on instruction he attended
the business premises of D3, D4, DS and D7 between June and August

2002, Tn each case he presented himself as a prospective customer wanting

1o purchase and install a satellite system being advertised or offered for sale.

In each case he spoke to cither an employee or, in the case of D4 and D6,

the defendan himself In each case he wore a wire; thus his conversations
were recorded. He produces reports which inglude transcripts of an initial
visit and a follow-up. These are the reports first exhibited by Mr Keady in

his first affidavit. [ come to summarize them in turn.

20. Mr Wong went to the premises of D3 in July 2002, There he
noted a television with decoder attached showing satellite TV programmes.
There was a pamphlet promoting channels, for inter alic, Thai UBC and
Malavsia Astro.

21

e Albert Lui introduced himself as manager of D3 and
presented his card. Dwring the conversation, Mr Lui stated that 03
provides the full set of apparatus including a decoder enabling access 1o
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various satellite networks, He quoted an annual fee for UIBC for which the
necessary SIM card would be provided. Asked if the installation was legal
he responded =

stoarmally Thai UBC services cannal be pravided outssde af

Thailand. However, if we use the Thai URC services in Hong

Kaong, we wall pal be sued by anybody becanse the laws in Hong

Kong o mot stale that we cannot receive foreign satellive TV
broadeasiing

Asked if 3 had undertaken installations in pubs, bars and saunas, Mr Lui
responded:

“There are morne commercial customers than residential
clatomers now. We have done installation for commercial
clsstomers,”

22, Following that introduction Mr Wong telephoned Mr Lui and
asked for a fixed quotation to install a system capable of accessing Thai
UBC, At the same time he asked for the names of commercial
establishments at which D3 had provided similar systems. He was given
examples including the name of the operator of a chain of karaoke lounges.
A quote was subsequently faxed.

23, Mext Mr Wong visited premises said to be occupied by D4
There he met one Philip Yeung, D4. The premises comprised a shop in
which receivers and decoders were displayed. Sales literature for UBC and
African TV were also on show. Dd explained they were the two products
on offer. Asked to demonsteate, Dsd pointed 1o a television set that was
showing & Star TV programme and said that it was transmitted from
Thailand by means of 2 UBC SIM card imported from Thailand. Asked
what the difference was between Thai UBC and Cable, DM responded that
Thai UBLC has more channels. He said many bars and discos in Sai Kung

Ll
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are his customers. He faxed a quote on request, citing Thaicom as the

target satellite.

24, Subsequently D4 was asked if the equipment could be tested
before purchase. This was arranged at D4s premises. A stall member,
called Miss Chan, assisted. She said the decoder and 5IM card had been
installed. Mr Wong was given the remote and flipped though the various
channels that were on view. These included 5TAR Movies, ESPN, 5TAR
Spors and Discovery, Then DM arrived and the transaction was conclwded;
by this means Mr Wong took delivery of the decoder and STM card.

25 | come next to the repont concerning D3, A company search
revealed one Li Ka Siu to be a director and shareholder. Mr Wong visited

D3's business premises, which comprised a warehouse and adjeining office.

A man introducing himself as Li Kai Siu, D6, was present. D6 zaid they
provided ‘the full set of apparatus, installation and maintenance.” Asked
what was on offer he mentioned amongst others “Thal UBC" and
‘Philippine Dream”. And he said that they had installed their system in
many kars.

26, Subsequently Mr Wong phoned the premises of D and spoke
to D6 and asked for a quotation for the installation of a system with a
subscription to Thai UBC. A quote was sent and with it a list of

commercial establishments stated to have been supplied by D3,

ar. And so to the investigation of 7. When Mr Wong visited its
premises he found it to be & shop containing some televisions and satellite
products. Two televisions were showing STAR World. There was

promotional material for UBC and Dream. Mr Wong spoke to a man who
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intreduced himself as Chan but who declined to hand over his card. Asked
what D7 provided, Mr Chan saad “We provide installation and maintenance
services of satellites. We alse supply the full set of apparstus including
dish satellites, decoders etc”. Asked what prodects were offered, he said
“Thai UBC, Philippine Dream, South Africa Suar and China Breadcasting
Television.” And he stated they have experience installing in bars.
Subsequently Mr Wong telephoned and asked for a quote for the cost of
installing a system for subscribing to the Thad UBC channel. 1n due course
a quote was faxed which incorporated a two-year fee for the UBC smart
card,

18, I come shortly to summarising the evidence filed on behalf of
the defendants. But before doing so it is pertinent to refer to the timetable
of the litigation az it unfolded. The writ was issued on 21 October 2002,
The defendants filed acknowledgements of service on 4 Movember. The
plaintiffa’ application for summary judgment was filed on 18 November
supported by Mr Keady’s first affidavit. Next in time the defendants each
filed an affidavit in response, in opposition. All are dated 3 December,
Then there was a directions hearing on 15 December at which the summaons
was adjourned to a date to be fixed. The defendants were given leave to
file further evidence in opposition within 28 diys (hy 12 January ), the
plaintiff had 14 days thereafter to file a response. But there was no further
evidence adduced by the defendants, Mr Keady's 2™, 3™ and 4" affidavits
and those of Messrs Cheng & Carroll wens filed on 16 January. Mr Wong
exhibiting his reports, was filed on 20 March. Finally Mr Keadys fifth and
sixth were filed on 8§ April.

29, It is apparent that the defendants chose 10 adduce the same

evidence: the affidavits are dated the same and are virtually identical. |

L
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need thus 1o surnmarise only one, and tum to that filed by Miss Czarina
Choi, a director of 3. She begins by disputing the appropriateness of an
Cirder 14 application, given what she says are the complicated issues of
copyright ownership in satellite transmission and broadcasting,
necassitating expernt opinion and extensive discovery before adjudication of
the 1sues can be properly undertaken,

30. She also takes issue with Mr Keady having deposed o
ownership in works in which copyright is said to subsist for and on behalf
of the plaintiffs when, having regard to the complexities and specialist
knowledge required, those having direct involvement should have done so.

3l She recites the claims of each plaintiff to ownership in the
works and their copyright and complains there is no or insufficient
evidence 1o support that; a bare assertion is not good enough. She queries
whether the footprints of the satellites used by Thai UBC and MEASAT
cover Hong Kong. She further states that there 15 nothing 1o show the
distributors Dream, UBC and Astro are prohibited from transmitting 1o
Hong Kong. Speaking of the business of D3 she states at para. 23:-

“The 3 Defendant was established on 3 December 2000 Over
G184 of i3 business is for export. 18 also provide general
eguipment installation asl maimenance service, A small part of
its business includes providing irsallaiion services wo viswers of
television programmes transmitted wia satelliies. This basically
includes the provision and installation of a sdellite dish. the
connecting cable, the saellie digital receiver. Afier the
completion of the installation, the custamers wall be able 1o
receive a wide range of television programs produced throughout
the Waorld which are transmitted or broadeasted free in the nir. At
the request of the customers, the 1 Defendant may also assist the
cusbomers in their puschase of 516 cards which may enable them
Lo recerve tramsmission via saellite of on even wider rmnge of
telewision programmes with an anneal fee pavabde: o the S04
card providers. "
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32, As o the acquisition of SIM cards to enable a customer to
receive programmes from Thai UBC, she states that it is not illegal for
UBC 1o sell its SIM cards o Hong Kong. In suppert of this she exhibits an
e-mail from a Miss Luckanaphisate whom she claims to be a sales
representative of UBC:-

*From: "l"walu:k‘ |.|.l:|:3.r|.3.|1|1.1.'|.'a.[¢
Sent: 25 AAEOA 2545 15:29

To: “albeniGamestar Technology'
Suhject: RE: test

[ear sir
Ciood aftemean, how ase you? I s Amnesty that means yon
can purchase smart cards legally from oo Apell-May

. smart card each 3500 baht

2. annual fise 14000 baht {existing raneVeard
Cine name can purchase 3 cards

Best Regands
Yavaluck"”

33 It is pertinent to note that beyvond Miss Choi’s bare assertion
there is nothing to identify the author of the e-mail or to show she had the
authority o 2end it on behalf of UBC, nor is there an explanation for the
expression Amnesty” or the significance of the moaths April and May, nor
that it amounted to permitting the sale of UBC SIM cards to Hong Kong,

34 She states that D3 never received any subscription agreement
from UBC, Astro or Dream and the terms of any subscription agreement if
in existence are nod known and thus D3 has no reason 1o believe an SIM
purchased is in breach of any copyright. She states that the SIM cards the
use of which are said to infringe provide access to channels only & few of
which are relevant to these proceedings. Finally she states that the
injunctive relief sought is too wide; out of all proposition w such protection
the plaintiffs might be entitled 10, To grant the injunction as asked for
would effectively put D3 sut of business when a substantial part of D3's
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business has no bearing on any rights the plaintiffs claim are breached,
furthermare, because it is a complicated case, summary adjudication is not
Justified.

a5 | come now 1o consider the issues and rule upon them.

in, Under the first limb, the plaintiffs each claim to be the owner
of broadcasts in which copyright subsizts, relying on the Cogeyright
Ordinance to establish their proprietacy rights. Hereafter section numbers [
record are of the Copyright Ordinance. Section 8(1) defines “broadcasi’,
Section 2 (1){h) defines copyright as a property right subsisting in works
which include broadeasts, Sections 1 1(1) and (2)(c) and 8(3) define the
‘author” of a broadcast 1o be the person transmitting the programme if he
has responsibility to any extent for its contents.

37. The evidence adduced by Mr Keady, in particular, that in his
first and third affidavits, is evidence which purpons to establish ownership
and copyright in the broadcazis packaged and provided under their trade
marks as set out in the statement of claim. | have already stated that the
defendants challenge this evidence on the basis that it amounts 1o bare
asgerions: further that by the nature of the rights claimed the issuas are
complex and should be provided by deponents having particular, hands-on
expertise. But the plaintiffs are entitled to invoke the provisions of section
121, the relevant parts of which are:-

=121, Affidovit evidence

{1} An affidavit which purporis 10 have been mnde by or
on behalf of the owner of a copyright wark and which states-

{a) rhe dave snd place thar the work was made ar
first publighed;
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ib)  the name, domicile, residencs or right of abode
of the author of the work:

(c] the name of the awmer of the work;
(d) that copyright subsists in the work; and
(e} thai a copy of the work exhibited 16 (he affidavit
i3 a drws copy of the waork,
shall, swhject to the condifions contained in subsection (4, be
adenitted withow furtber peoof in any procesdings under this
Crrdinance

4% An affidavit may be tendered in evidence under subsection
(Lo (2 i

(a) i1 s made on otk —

(i} bedfore a solicitor ar a commissiener as
defined in the Osths amd Declarationz
Ordinance (Cap. 117, i it is made in Hong
Komg ; or

[i7] befome & notary pubdic, il is made outsids
Homg Kong
(b} if is suthenticated, so far as relates to the making
theread, by the signature of the solicitor,

commissicmer or patary public before whom it is
masdie:

(€] it comtais a declasation by the deporent o the
effect that it is tnee 1o the best of his knowledge
and belief, and

(dy sabject to swhssction (6], not less than 10 days
before the commencement of the hearing at
which the affidawil iz endered in evidence, a
capy of the affidavit is served, by or oo behal
of the prosecution or pla.iﬂi!l'f. an each of the
defendants.

{5}  Wotwithstanding that an affidavin s admissible as evidence
b virtue of this section, o defendant or his salicitor may, within 3
days fram the service of the copy of the affidavit, seTve a nitice
requiring the atendance of the deponent 1o the affidavit in coart

{81 Without prejudice 1o subsecibon {3}
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{a) the party by whom or en whese behall the
alfdavin was served may call the deporent 1o
give evidence; and

(b} the court may of 18 own motien o, ke
defendant whe bas served a matice under
subsecticn (5) satishies the courl that the
subsistence or ownership of the copyright is
genuinely in issue, either before or dusing the
hearing, require the deponent 1o attesd befose
the court and give evidence.”

38, Mr Keady's affidavits were made on behalf of the plaintiffs
and otherwise comply with section 121(4). There is no statutory or other
authority that the evidence going to copyright ownership and 50 on is
inadmissible il incorporated in an affidavit made by a solicitor. In his
affidavits, he states that they have been swomn with authority and he has
provided the source of his material. No notice under section 121(5) was
served. In essence the defendants apant from the challenge of bare
assertion have stated nothing to rebut the statutory presumption of section
121; indeed there was no evidence adduced after Mr Keady s third affidavit
and thus not even a bare denial.

39, 1 am satisfied thus the plaintiffs have established ownership
and copyright in the broadcasts more specifically set out in the statement of
claim,

40. Section 22(1)(a) vests in the owner of a copyright the

exclusive right, in Hong Kong, inter alia, to copy the work. This is one of
the acts exclusively available included in the statutory expression “acts
restricted by the copyright”. And section 22(21) states that copyright is
infringed by a person who without the licence of the copyright owner does

or authorizes another to do an act restricted by copyright.
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41. Section 23(1) states that copying of the work is an act
restricted by the copyright in every description of copyright work, Section
23(2) defines copying as reproducing the work in any material form.
Section 23(6) provides that this includes the making of copies which are

transient,

42, Section 2703) states that the playing of a broadcast in public is

an act restricted by copyright.

43, Sections 32 and 34 provide for secondary infringement for
which knowledge is a prerequisite.

a4, Section 32(1) states that copyright is infringed where without
licence a person imports or possesses for the purpose of trade or sells or
offers for sale an article specifically designed for making copies of the
work knowing or having reason to believe it is to be wsed 1o make

infringing copies.

45 Section 34(2) states that the person who supplied the apparatus
used in a broadeast which infringes copyright is liable for the infringement
if he knew or had reason to balieve that the apparatus was likely 1o be used

im such way.

46. I turn back to the evidence adduced and in particular that of Mr
Wong in which he describes his visits to the premises of D's 3,4,5 and 7
and the transcripts of conversations he had with in turn D4 and D6 and
representatives of D3 and [¥7, There is of course no evidence adduced to
challenge hiz commentary of events as they unfolded. In the first instance
against attempls to establish the contrary it is apparent from demonstrations
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he describes that the SIM cards on offer are capable of reproducing
channels protected by the plaintiffs’ copyright. And of course 1t would not
be otherwise, why promote for sale in Hong Kong equipment that transmits
broadcasts not capable of being viewed in Hong Kong? It is also apparent
that the defendants have no licence to deal in the plaintiffs” broadcasts. It
is no answer for them or those representing them to deny all knowledge of
the position as to licences, One is either licenced or not; the defendants are
quite obviously not. The c-mail exhibited by Miss Choi in support of the
contention that UBD had ‘authorized” sale to the defendants of SIM cards
does not begin to state to the contrary. There is no evidence as to the status
of the sender, no proper explanation of what she is stating and in particular
no reference to the use of the card outside Thailand.

47, I find, as & matter of fact and law, that the customers of D's 3,
4, 5 and 7 by use of the S5IM cards which enable transmission in Hong
Kong of the plaintiffs’ broadeasts are infringing their copyright. They are
doing so because by displaying them for view, they are copying them under
section 23( 1), {2) and (6). In addition where the cand is used in commercial
premises, such as a bar, there is infringement by performance under section
213)

45, The defendants and each of them by authorizing the copying,
are in contravention of section 22(2). And because I draw an imresistible
inference from the primary evidence, I find that they knew they were
importing, and possessing and supplying apparatus that was designed to
infringe copyright, which makes them infringers under sections 32(1) and
342} as well.
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49. [ come now to the protection and remedies the plaintiffs seek
under section 275,

Si, By virtue of the undisputed evidence that the plainiffs charge

for the reception of programmes and transmit the same by encrypted
signals, the plaintiffi fall within the category of persons in section 275(1)
entitled to the same rights and remedies as a copyright owner, Thus they
are entitled to protection under section 275(2) against the person who
imporis ... or sells any apparatus .., designed ... to enable ... persons 1o
receive the programmes ... when they are not entitled to do so.

51, O the evidence adduced 1 am satisfied that the defendants fall
into the category of those referred 1o in section 275(2) giving the plantiffs
the rights and remedies afforded by section 273,

52. 1 come finally 1o the all-important issue; is this a proper claim
that may be dealt with summanly under Order 147

53. 1 am satisfied it is. The defendants have not shown any triable
izsue or arguable defence. It has been put to me in evidence and
submissions that there are complex issues of fact and law because of the
nature of the works in which copyright is claimed requiring expert opinions
and extensive discovery. But 1 beg to differ. Proprietary rights in
broadcasts are specifically provided for in the Copyright Ordinance. It is
stated by and on behalf of the defendants that specialist material is needed.
Bui there has not been produced anvthing at all to back that up. The
plaintiffs’ rights to the protection and remedies afforded by the Copyright
Ordinance are readily ascertainable. The defendants” infringing in each

case is patent and obvious.
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54, The procedure under Order 14 is to avoid unnecessary delay
and expense when, notwithstanding illusions of complexity, none exists.
This is precisely the situation in this case.

55, Finally the remedies sought. The defendants protest in
evidence and submissions that the injunctive reliel sought is too far-
reaching and will effectively prevent them from operating at all. But this is
an application for a final judgment, not an interlocutory one. Principles of
‘balance of convenience’ and ‘undue hardship® play no part. And in my
view justice would not be achieved if the injunctive relief were limited to
the use of the STV card. Arguably it i that use which is offensive and
must be stopped, But the decoder, satellite dish and so on are part of &
complete kit, marketed on the basis that the customer will have access 10
the broadeasts to which, as | have found, he is not entitled. In the
cireumstances | am satisfied the injunction granted must encompass nol
just the SIM card but also the associated apparatus. And the plaintiffs are
also entitled as 1 find to an enguiry into damages, delivery up and
particulars of customers supplied.

56, The defendants having been found to have infringed copyright

rrrast suffer the siElutory consequences.

5T. The orders as sought at paragraphs 1 to 7 and % are hereby
granted, Costs will be nisi at first instance.

(DM B Gill)
Deputy Judge of the High Court
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Ms Winnie Tam, instructed by Messrs Herbert Smith, for the plaintiffs

Mr H F Leung, instructed by Messrs Ng, Lie, Lai & Chan, for the ;R b
defendants
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A BILL
To
Amend the Broadcasting Ordinance.
Enacted by the Legislative Council.
1. Short titleand commencement

Q) This Ordinance may be cited as the Broadcasting (Amendment)
Ordinance 2003.

2 This Ordinance shall come into operation on a day to be appointed
by the Secretary for Commerce, Industry and Technology by notice
published in the Gazette.

2. I nterpretation
Section 2(1) of the Broadcasting Ordinance (Cap. 562) is amended —
@ by adding —

“ “television programme service provider” (?T’)fl?] AT E VA5 R )
means any person providing atelevision programme service;”

“ “unauthorized decoder” (# Qﬂiﬁ—“#\%ﬁ@ﬁ%%‘g) means a decoder by
means of which encrypted television programmes or encrypted
television programme services provided under a licence can be viewed
in decoded form without payment of a subscription where a
subscription is required to be paid;”;

(b) by repealing the definition of “subscription” and substituting —
“ “subscription” (1I%%,4') means a fee payable by or on behalf of any
person for the right to view a television programme service in Hong
Kong or elsewhere;”.
3. Unauthorized decoders
Section 6 is amended —
@ by repealing subsection (1) and substituting —
“(1) A personshall not —
(@) inthe course of trade or business, import, export,

manufacture, sell, offer for sale or let for hire an
unauthorized decoder; or

29



(b) for the purpose of, or in connection with, trade
or business, possess or use, or authorize another
person to possess or use an unauthorized
decoder.”;

(b) by repealing subsections (3) to (9) and substituting —

‘()

Whereit is proved that a person has—

@ in the course of trade or business,
imported, exported, manufactured, sold, offered
for sale or let for hire an unauthorized decoder;
or

(b) for the purpose of, or in connection with,
trade or business, possessed or used, or
authorized another person to possess or use an
unauthorized decoder,

then, unless there is evidence to the contrary, it shall be
presumed that the person knew that the decoder was an
unauthorized decoder.

(4)

()

(6)

(7)

H:\LIT\91062\30828636\y041broadcastBill.doc

For the purposes of this section, where a
company, other body corporate or a partnership has
done any act referred to in subsection (1)(a) or (b), any
person who was a director of the company or body
corporate, or a partner of the partnership at the time
when the act was done shall, unless there is evidence to
the contrary that he did not authorize the act to be done,
be presumed also to have done the act.

In proceedings under this section, it is presumed
that, unless there is evidence to the contrary,
unauthorized decoders on premises are in the possession
of the licensee, tenant, lessee, occupier, person in
charge and owner of the premises.

Where an offence against subsection (1)(a) or (b)
is committed by an employee in the course of his
employment, the employer of such employee shall,
without prejudice to the liability of any other person,
also be guilty of that offence but shall not be liable to
any term of imprisonment.

Where a prosecution is brought against the
employer referred to in subsection (6) by virtue of this
section in respect of an offence committee by his
employee, it shall be a defence —

30



@ if the employer shows that he exercised such
control over his employee as would ensure that
his employee was not likely to act in
contravention of subsection (1)(a) or (b); or

(b) if the employer shows that he took all
practicable steps to prevent the commission of
the defence.

(8) In proceedings for an offence under this section,
it is a defence for the person charged to prove that he
was acting in accordance with the instructions given to
him by his employer in the course of his employment
and he had no reasonable grounds to believe that the
decoder was an unauthorized decoder.

9 Subsection (8) does not apply in the case of an
employee who —

@ where the employer is a body corporate, is a
director, manager, secretary or other similar
officer of the body corporate or is a person
purporting to act in any such capacity or, where
the affairs of a body corporate are managed by
its members, is a member with functions of
management as if he were a director of the body
corporate;

(b) where the employer is a partnership, is
concerned in the management of the partnership;

(© where the employer is a sole proprietorship, is
concerned in  the management of the
proprietorship; or

(d) in any other case, is concerned in the
management of the employer’ s business.”.

4, Offence of providing decoders and reception equipment for television

programme service on subscription basiswithout licence

Section 7 isamended —

@
“(1)

H:\LIT\91062\30828636\y041broadcastBill.doc

by repealing subsection (1) and substituting —
Subject to subsection (2), a person shall not —
@ in the course of trade or business, import,

export, manufacture, sell, offer for sae
or let for hire any decoder for use by a
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Television Receive Only System to
receive a broadcasting service which is
not licensed on a subscription basis; or

(b) for the purpose of, or in connection with,
trade or business, possess or use, or
authorize another person to possess or
use, any decoder for use by a Television
Recelve Only System to receive a
broadcasting service which is not
licensed on a subscription basis’.

“(3A) Where it is proved that a person has in the course of trade or
business, imported, exported, manufactured, sold, offered for sale or let
for hire any decoder of the kind described in subsection (1), then,
unless there is evidence to the contrary, it shall be presumed that the
person knew that the decoder was a decoder of the kind described in
subsection (1).

(3B) For the purposes of this section, where a company, other body
corporate or a partnership has done any act referred to in subsection
(D(a) or (b), any person who was a director of the company or body
corporate, or a partner of the partnership at the time when the act was
done shall, unless there is evidence to the contrary that he did not
authorize the act to be done, be presumed also to have done the act.

(3C) In proceedings under this section, it is presumed that, unless
there is evidence to the contrary, the decoder of the kind described in
subsection (1) on premises is in the possession of the licensee, tenant,
lessee, occupier, person in charge and owner of the premises.

(3D) Where an offence against subsection (1)(a) or (b) is committed
by an employee in the course of his employment, the employer of such
employee shall, without prejudice to the liability of any other person,
also be guilty of that offence but shall not be liable to any term of
imprisonment.

(3E) Where aprosecution is brought against the employer referred to
in subsection (3D) by virtue of this section in respect of an offence
committed by his employee, it shall be a defence —

@ if the employer shows that he exercised such
control over his employee as would ensure that his
employee was not likely to act in contravention of
subsection (1)(a) or (b); or

(b) if the employer shows that he took all practicable steps
to prevent the commission of the offence.

(3F) In proceedings for an offence under this section, it is a defence
for the person charged to prove that he was acting in accordance with
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the instructions given to him by his employer in the course of his
employment and he had no reasonable grounds to believe that the
decoder was a decoder of the kind described in subsection (1).

((C1€) IAT Subsection (3F) does not apply in the case of an employee who —

€) where the employer is a body corporate, is a
director, manager, secretary or other similar officer of
the body corporate or is a person purporting to act in
any such capacity or, where the affairs of a body
corporate are managed by its members, is a member
with functions of management as if he were a director
of the body corporate;

(b) where the employer is a partnership, is
concerned in the management of the partnership;

(© where the employer is a sole proprietorship, is
concerned in the management of the proprietorship; or

(d) in any other case, is concerned in the
management of the employer’s business.”

5. Sections added
Thefollowing are added in Part 111 —
“7TA. Provisionssupplementary to sections 6 and 7
@D Where the Telecommunications Authority or any public
officer authorized in writing in that behaf by the
Telecommunications Authority has reasonable grounds for

believing that a person has committed or has attempted to
commit an offence under section 6(1)(a) or (b) or 7(1)(a) or (b),

then he may —

@ require the person to produce for his inspection,
at any place specified by him, any unauthorized decoder
or decoder —

(1) imported, exported, manufactured, sold,

offered for sale or let for hire by the person in
the course of trade or business; or

(i) possessed or used, or authorized to be
possessed or used, for the purpose of, or in
connection with, trade or business;

(b) arrest any person whom he reasonably suspects
of being guilty of an offence under section 6(1)(a) or (b)
or 7(1)(a) or (b);
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(© subject to subsection (2), enter and search any
premises in which he reasonably believes that the
person has committed or has attempted to commit an
offence under section 6(1)(a) or (b) or 7(1)(a) or (b),
and require the production to him of any books or
documents relating to any unauthorized decoder or
decoder referred to in paragraph (a);

(d) seize, remove and detain —

(1) any unauthorized decoder or decoder
referred to in paragraph (a);

(i) anything that appears to him to be or to
be likely to be, or to contain, evidence of an
offence under section 6(1)(a) or (b) or 7(1)(a) or

(b).

2 Domestic premises shall not be entered or searched under
subsection (1)(c) except pursuant to a warrant issued under
subsection (3).

3 Where a magistrate is satisfied by informing on oath that there
are reasonable grounds for suspecting that there is an
unauthorized decoder or a decoder in any domestic premises
possessed or used by a person whom he has reasonable grounds
for believing has committed or has attempted to commit an
offence under section 6(1)(a) or 7(1)(a) or (b), then he may
issue a warrant authorizing the Telecommunications Authority
or any other public officer to enter and search the premises.

4) The Telecommunications Authority or any public officer
authorized in writing in that behaf, in the exercise of the
powers under subsection (1) or pursuant to a warrant issued
under subsection (3), may —

@ break open any outer or inner door of any place that he
is empowered or authorized to enter and search;

(b) remove by force any person or thing obstructing him or
resisting any arrest, detention, search, inspection,
seizure or removal that he is empowered to make or
carry out;

(c) detain any person found in any place that he is
empowered or authorized to search until such place has
been searched.

5 A magistrate or court may, upon application by or on behalf of
the Telecommunications Authority or by any public officer
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7B.

authorized in writing in that behalf by the Telecommunications
Authority, order that any unauthorized decoder or decoder in
respect of which there has been a contravention or attempted
contravention of section 6(1)(a) or (b) or 7(1)(a) or (b) shall be
forfeited to the Government, whether or not proceedings have
been taken against any person in respect of the contravention or
attempted contravention.

(6) Any person who willfully obstructs the Telecommunications
Authority or any public officer authorized in writing in that
behalf by the Telecommunications Authority in the exercise of
any power conferred upon him under the section shall be guilty
of an offence and shall be liable on summary conviction to a
fine at level 4 and to imprisonment for 6 months.

Civil remedy

(1) A licensee or television programme service provider sustaining loss or
damage from a breach of section 6(1)(a) or (b) or section 7(1)(a) or (b)
may bring an action for damages, an injunction or other appropriate
remedy, order or relief against the person who isin breach.

(2) A licensee or television programme service provider may bring an action
under subsection (1) even though the person whom the action is
brought has not been charged with or convicted of an offence by
reason of a contravention of section 6(1)(a) or (b) or section 7(1)(a) or

(b).

(3) A licensee or television programme service provider may bring an action
for damages, an injunction or other appropriate remedy, order or relief
against any person who possesses or uses, or authorizes another person
to possess or use an unauthorized decoder to view any television
programme service which is intended or available for reception by the
public, on payment, whether periodically or otherwise, of a
subscription in Hong Kong.”

4 A television programme service provider may bring an action for
damages, an injunction or other appropriate remedy, order or relief
against any person who possesses or uses, or authorizes another person
to possess or use, any decoder for use by a Television Receive Only
System to receive a broadcasting service which is not licensed on a
subscription basis.

35
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Explanatory Memorandum

The purpose of this Bill isto amend the Broadcasting Ordinance (Cap. 562) —

@
(b)

(©
(d)

(€)

(f)

to revise the definition of “unauthorized decoder”;

to make it an offence to possess or use or authorize another person
to possess or use an unauthorized decoder for commercial purposes;

to introduce presumptions to facilitate proof of offences,

to provide a defence to the employer and employee in proceedings
for an offence under section 6 and 7;

to make it an offence to willfully obstruct the Telecommunications
Authority or any public officer in the exercise of any power conferred
upon him under the new section 7A;

to provide civil remedy for any contravention to section 6 and

viewing of any pay televison programme provided by a licensee
without paying a subscription.
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