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Introduction

1. We have been asked to comment upon the implications of the Broadcasting
Amendment Bill 2003 (the “Bill”) on trading in television decoders obtained
in territories outside Hong Kong, and the importation into and use of such
apparatus in Hong Kong, in circumstances where the supply and use of such
decoders is legitimate in the territories in which they are originally distributed
but where their import into and use in Hong Kong is not authorized.  We will
refer to such decoders in this paper as “illegal decoders”, to distinguish them
from “unauthorized decoders” defined in the Broadcasting Ordinance (the
“Ordinance”).

2. In this paper, we will address three main issues:

(i) whether importing illegal decoders into Hong Kong, and subsequent
dealings and use of them in Hong Kong, will constitute a criminal
offence pursuant to the Ordinance, as amended by the Bill;

(ii) whether the conduct described in (i) above will attract civil liability
pursuant to the Ordinance, as amended by the Bill; and

(iii) what changes to the Bill would be necessary to ensure that the
activities described in (i) above constitute criminal offences and/or
attract civil liability (as the case may be).

Background

3. A significant number of CASBAA members are engaged in the business of
broadcasting pay tv channels to customers in the Asian region.  These
channels are normally broadcast by the channel owners to local distributors
who are allocated particular territories in which they are permitted to
retransmit these television channels.  In Hong Kong, for example, the principal
distributor of pay tv channels is Hong Kong Cable.  Similarly, UBC, Astro
and Dream1 are the distributors who have been appointed to retransmit such
CASBAA members’ channels to Thailand, Malaysia and the Philippines
respectively.

4. UBC, Astro and Dream retransmit broadcasts by satellite.  The signals are
encrypted, which means that the distributors can distribute these pay tv
channels on a “conditional access” basis, thus ensuring that they get paid for
them.  The distributors charge their customers subscription fees and supply
decoders and smart cards in connection with those subscriptions which enable
these customers to unscramble the encrypted signal and watch the channels.
Hong Kong is within the footprint of the satellites which are used by each of
these (and others) distributors.  Thus a person with the appropriate apparatus
can receive and watch the transmissions of, among others, UBC, Astro and
Dream in Hong Kong.

                                                
1 These distributors are taken as examples, on the basis that they were selected during the civil

proceedings referred to in paragraph 6 to demonstrate how this activity is carried on.



5. An illicit and clandestine practice has developed in which (legitimate)
subscriptions for UBC, Astro and Dream’s services are acquired in their
respective territories and then the decoders obtained in connection with those
subscriptions are imported and supplied to customers (both commercial and
domestic) in Hong Kong, a practice which is not authorized by either the
distributors or the channel owners.

6. A number of pay television channel owners were recently successful in a civil
action brought pursuant to the Copyright Ordinance against a number of
suppliers of these illegal decoders in Hong Kong.  The channel owners
obtained summary judgment against those traders, who were unable to
produce even a prima facie defence to these proceedings.  The High Court of
Hong Kong confirmed that not only was the import into Hong Kong and
subsequent trading in this equipment illegal, but so was its use by customers
(both commercial and domestic).2

7. The question which has arisen is whether or not trading in these illegal
decoders (and their use, in particular, on commercial premises for public
performances) falls within the ambit of the criminal sanctions laid out in the
Ordinance as intended to be amended pursuant to the Bill and, to the extent
that it does not, what further amendments to the legislation would be required
to provide that it does.  Sections 6 and 7 of the Ordinance set out the relevant
provisions.

Section 6:  Unauthorized Decoders

8. Section 6 is designed to criminalize trading in unauthorized decoders (as
defined) and, if the amendments contained in the Bill are enacted, their use on
commercial premises.  The definition of “unauthorized decoder” contained in
the Bill is “a decoder by means of which encrypted television programmes or
encrypted television programme services provided under a licence can be
viewed in decoded form without payment of a subscription where a
subscription is required to be paid”.3  A “subscription” is already defined in
the existing Ordinance to mean “a fee payable by or on behalf of any person
for the right to view a television programme service in Hong Kong”.

9. It is clear that illegal decoders are not “unauthorized decoders” for the
purposes of the Ordinance.  The reasons for this are two-fold.  The encrypted
television programmes/encrypted television programme services provided by
UBC, Astro and Dream are not “provided under a licence” for the purposes of
the Ordinance, since these distributors are not licensed in Hong Kong.
Furthermore, it cannot be said that a “subscription is required to be paid”, as
no fee is in fact payable for the right to view such television programme
services in Hong Kong (as the distributors are not permitted to broadcast in
Hong Kong they are prohibited from charging fees here).

                                                
2 See copy judgment attached at Annex A.
3 “decoder” is defined in wide terms in the existing Ordinance and covers smart cards in

addition to the decoder boxes themselves.



10. Accordingly, trading in and use of illegal decoders in Hong Kong is not a
criminal offence pursuant to section 6 (as amended).

Section 7:  Offence of providing decoders and reception equipment for television
programme service on subscription basis without licence

11. If the activities described above do not attract criminal liability under section 6,
do they fall within the ambit of section 7 (as amended)?  Section 7 concerns
dealings in decoders for use with a “Television Receive Only System” which
is defined as a system “for receiving satellite television signals for use by a
single specified premises and the received signals are not distributed to others”.
Section 7(1) prohibits dealings in any such decoders where they enable the
TVRO “to receive a broadcasting service which is not licensed on a
subscription basis”.  It can be seen that this provision, as it currently stands, is
couched in somewhat clumsy terms.  Apparently, a “broadcasting service
which is not licensed on a subscription basis” is intended to mean “a
subscription broadcasting service which is not licensed in Hong Kong”.4

12. The sanction in section 7(1) on its face seemingly applies to dealings in illegal
decoders, as these are used to receive broadcasting services not licensed in
Hong Kong.  However, on closer analysis a difficulty again arises because of
the definition of “subscription”, which requires a fee to be payable for the
right to view the television programme service in Hong Kong.  The
subscriptions payable for UBC, Astro and Dream services do not give the right
to view any television programme service in Hong Kong.  Not only do the
terms of the subscription agreements themselves prohibit use of the associated
decoders outside of the territories allocated to these distributors, but also the
distributors are not permitted by the pay tv channel owners to distribute such
channels in territories outside those allocated to them.

13. It is submitted that illegal decoders do not fall within the terms of section 7
either.  It remains unclear what section 7, in practical terms, is intended to
prevent.

Suggested further amendments to section 7

14. If dealings in illegal decoders are intended to be criminalized in Hong Kong,
we suggest that one way of achieving this would be to amend the definition of
“subscription” so as to add the words “or elsewhere” at the end of the existing
wording.  In our view the effect of this change would mean that, provided fees
were payable in connection with a subscription, then (no matter where the
subscription was implemented) any dealings in decoders associated with that
subscription in Hong Kong would be a criminal offence.

15. If commercial use of any such equipment is intended to be criminalized,
additional changes similar to those intended to be made to section 6 of the
Ordinance should be contemplated.  This could be effected by repealing the
existing subsection (1) of section 7 and substituting –

                                                
4 See Legislative Council Brief on Broadcasting Amendment Bill 2003, paragraph 12.



“(1) Subject to subsection (2), a person shall not –

(a) in the course of trade or business, import, export, manufacture,
sell, offer for sale or let for hire any decoder for use by a
Television Receive Only System to receive a broadcasting
service which is not licensed on a subscription basis; or

(b) for the purpose of, or in connection with, trade or business,
possess or use, or authorize another person to possess or use,
any decoder for use by a Television Receive Only System to
receive a broadcasting service which is not licensed on a
subscription basis”.

Section 7B – Civil remedy

16. Turning to the question of whether or not persons sustaining loss or damage
from a breach of section 6(1)(a) or (b), or section 7(1)(a) or (b) (if in the latter
case the suggested further amendments are accepted) can claim relief through
the civil courts, the Bill at present provides that only a licensee can claim such
relief and only in respect of a breach of section 6(1)(a) or (b).  Thus pay tv
channel owners cannot claim in respect of the losses which they may have
suffered through contravention of that section.

17. Naturally, it can be argued that pay tv channel owners can pursue civil
remedies via the mechanism provided in section 275 of the Copyright
Ordinance, as has been done in the recent civil action referred to above.5

However, following this line of reasoning it could be argued that licensees
could also take advantage of section 275, which would make the proposed
new section 7B redundant.

18. It appears to us that the intention behind section 7B is that, in circumstances
where an infringer has been convicted of an offence pursuant to section 6(1)(a)
or (b) (and/or section 7(1)(a) or (b) were these amendments to be accepted),
civil liability should follow where persons can show that they have suffered
loss or damage as a result of the infringer’s  activities (and without having to
surmount the additional hurdle of showing that they fall within the meaning of
section 275).

19. If pay tv channel owners are to be able to benefit from the provisions of
section 7B, a new definition would be needed to set out who would benefit
from the additional rights, which we submit could be drafted in the following
terms:

                                                
5 While it is indeed the case that this provision does provide for civil remedies in the

circumstances described, it is nevertheless inconvenient to use.  Channel owners are forced to
adduce substantial evidence to demonstrate that they have the locus standi to make a claim
under this section, an exercise which is time-consuming and expensive.  The advantage of
being able to use section 7B is that this provides a more streamlined route to obtaining the
appropriate relief.



““television programme service provider” means any person providing a
television programme service;”

Section 7B should then be amended by adding the words “or television
programme service provider” after the references to “licensee” in subsections
(1), (2) and (3) and further by adding “or section 7(1)(a) or (b)” after the
references to “section 6(1)(a) or (b)” in subsections (1) and (2).

Section 7B will also need to be amended by adding the following subsection
(4):

“(4) A television programme service provider may bring an action for
damages, an injunction or other appropriate remedy, order or relief
against any person who possesses or uses, or authorizes another person
to possess or use, any decoder for use by a Television Receive Only
System to receive a broadcasting service which is not licensed on a
subscription basis.”

20. Finally, additional changes will be required in sections 7 and 7A if the
suggested amendments to section 7(1) are accepted.  These, and the other
changes described above, are set out in the amended bill at Annex B.

21. If anyone has any questions in relation to the subject matter of this note, they
are invited to contact either Nigel Francis (partner) or Richard Keady
(associate) for whom the contact details are set out below.

Nigel Francis Direct telephone:  2101 4002
Email:  nigel.francis@herbertsmith.com

Richard Keady Direct telephone:  2101 4178
Email:  richard.keady@herbertsmith.com

HERBERT SMITH
16th June 2003
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A BILL

To

Amend the Broadcasting Ordinance.

Enacted by the Legislative Council.

1. Short title and commencement

(1) This Ordinance may be cited as the Broadcasting (Amendment)
Ordinance 2003.

(2) This Ordinance shall come into operation on a day to be appointed
by the Secretary for Commerce, Industry and Technology by notice
published in the Gazette.

2. Interpretation

Section 2(1) of the Broadcasting Ordinance (Cap. 562) is amended –

(a) by adding –

“ “television programme service provider” (電視節目服務供應商)
means any person providing a television programme service;”

“ “unauthorized decoder” (未經批准的解碼器) means a decoder by
means of which encrypted television programmes or encrypted
television programme services provided under a licence can be viewed
in decoded form without payment of a subscription where a
subscription is required to be paid;”;

(b) by repealing the definition of “subscription” and substituting –

“ “subscription” (收看費) means a fee payable by or on behalf of any
person for the right to view a television programme service in Hong
Kong or elsewhere;”.

3. Unauthorized decoders

Section 6 is amended –

(a) by repealing subsection (1) and substituting –

“(1) A person shall not –

(a) in the course of trade or business, import, export,
manufacture, sell, offer for sale or let for hire an
unauthorized decoder; or
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(b) for the purpose of, or in connection with, trade
or business, possess or use, or authorize another
person to possess or use an unauthorized
decoder.”;

(b) by repealing subsections (3) to (9) and substituting –

“(3) Where it is proved that a person has –

(a) in the course of trade or business,
imported, exported, manufactured, sold, offered
for sale or let for hire an unauthorized decoder;
or

(b) for the purpose of, or in connection with,
trade or business, possessed or used, or
authorized another person to possess or use an
unauthorized decoder,

then, unless there is evidence to the contrary, it shall be
presumed that the person knew that the decoder was an
unauthorized decoder.

(4) For the purposes of this section, where a
company, other body corporate or a partnership has
done any act referred to in subsection (1)(a) or (b), any
person who was a director of the company or body
corporate, or a partner of the partnership at the time
when the act was done shall, unless there is evidence to
the contrary that he did not authorize the act to be done,
be presumed also to have done the act.

(5) In proceedings under this section, it is presumed
that, unless there is evidence to the contrary,
unauthorized decoders on premises are in the possession
of the licensee, tenant, lessee, occupier, person in
charge and owner of the premises.

(6) Where an offence against subsection (1)(a) or (b)
is committed by an employee in the course of his
employment, the employer of such employee shall,
without prejudice to the liability of any other person,
also be guilty of that offence but shall not be liable to
any term of imprisonment.

(7) Where a prosecution is brought against the
employer referred to in subsection (6) by virtue of this
section in respect of an offence committee by his
employee, it shall be a defence –
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(a) if the employer shows that he exercised such
control over his employee as would ensure that
his employee was not likely to act in
contravention of subsection (1)(a) or (b); or

(b) if the employer shows that he took all
practicable steps to prevent the commission of
the defence.

(8) In proceedings for an offence under this section,
it is a defence for the person charged to prove that he
was acting in accordance with the instructions given to
him by his employer in the course of his employment
and he had no reasonable grounds to believe that the
decoder was an unauthorized decoder.

(9) Subsection (8) does not apply in the case of an
employee who –

(a) where the employer is a body corporate, is a
director, manager, secretary or other similar
officer of the body corporate or is a person
purporting to act in any such capacity or, where
the affairs of a body corporate are managed by
its members, is a member with functions of
management as if he were a director of the body
corporate;

(b) where the employer is a partnership, is
concerned in the management of the partnership;

(c) where the employer is a sole proprietorship, is
concerned in the management of the
proprietorship; or

(d) in any other case, is concerned in the
management of the employer’s business.”.

4. Offence of providing decoders and reception equipment for television
programme service on subscription basis without licence

Section 7 is amended  –

(a) by repealing subsection (1) and substituting –

“(1) Subject to subsection (2), a person shall not –

(a) in the course of trade or business, import,
export, manufacture, sell, offer for sale
or let for hire any decoder for use by a
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Television Receive Only System to
receive a broadcasting service which is
not licensed on a subscription basis; or

(b) for the purpose of, or in connection with,
trade or business, possess or use, or
authorize another person to possess or
use, any decoder for use by a Television
Receive Only System to receive a
broadcasting service which is not
licensed on a subscription basis”.

“(3A) Where it is proved that a person has in the course of trade or
business, imported, exported, manufactured, sold, offered for sale or let
for hire any decoder of the kind described in subsection (1), then,
unless there is evidence to the contrary, it shall be presumed that the
person knew that the decoder was a decoder of the kind described in
subsection (1).

(3B) For the purposes of this section, where a company, other body
corporate or a partnership has done any act referred to in subsection
(1)(a) or (b), any person who was a director of the company or body
corporate, or a partner of the partnership at the time when the act was
done shall, unless there is evidence to the contrary that he did not
authorize the act to be done, be presumed also to have done the act.

(3C) In proceedings under this section, it is presumed that, unless
there is evidence to the contrary, the decoder of the kind described in
subsection (1) on premises is in the possession of the licensee, tenant,
lessee, occupier, person in charge and owner of the premises.

(3D) Where an offence against subsection (1)(a) or (b) is committed
by an employee in the course of his employment, the employer of such
employee shall, without prejudice to the liability of any other person,
also be guilty of that offence but shall not be liable to any term of
imprisonment.

(3E) Where a prosecution is brought against the employer referred to
in subsection (3D) by virtue of this section in respect of an offence
committed by his employee, it shall be a defence –

(a) if the employer shows that he exercised such
control over his employee as would ensure that his
employee was not likely to act in contravention of
subsection (1)(a) or (b); or

(b) if the employer shows that he took all practicable steps
to prevent the commission of the offence.

(3F) In proceedings for an offence under this section, it is a defence
for the person charged to prove that he was acting in accordance with
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the instructions given to him by his employer in the course of his
employment and he had no reasonable grounds to believe that the
decoder was a decoder of the kind described in subsection (1).

(3G) ..........................Subsection (3F) does not apply in the case of an employee who –

(a) where the employer is a body corporate, is a
director, manager, secretary or other similar officer of
the body corporate or is a person purporting to act in
any such capacity or, where the affairs of a body
corporate are managed by its members, is a member
with functions of management as if he were a director
of the body corporate;

(b) where the employer is a partnership, is
concerned in the management of the partnership;

(c) where the employer is a sole proprietorship, is
concerned in the management of the proprietorship; or

(d) in any other case, is concerned in the
management of the employer’s business.”

5. Sections added

The following are added in Part III –

“7A. Provisions supplementary to sections 6 and 7

(1) Where the Telecommunications Authority or any public
officer authorized in writing in that behalf by the
Telecommunications Authority has reasonable grounds for
believing that a person has committed or has attempted to
commit an offence under section 6(1)(a) or (b) or 7(1)(a) or (b),
then he may –

(a) require the person to produce for his inspection,
at any place specified by him, any unauthorized decoder
or decoder –

(i) imported, exported, manufactured, sold,
offered for sale or let for hire by the person in
the course of trade or business; or

(ii) possessed or used, or authorized to be
possessed or used, for the purpose of, or in
connection with, trade or business;

(b) arrest any person whom he reasonably suspects
of being guilty of an offence under section 6(1)(a) or (b)
or 7(1)(a) or (b);
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(c) subject to subsection (2), enter and search any
premises in which he reasonably believes that the
person has committed or has attempted to commit an
offence under section 6(1)(a) or (b) or 7(1)(a) or (b),
and require the production to him of any books or
documents relating to any unauthorized decoder or
decoder referred to in paragraph (a);

(d) seize, remove and detain –

(i) any unauthorized decoder or decoder
referred to in paragraph (a);

(ii) anything that appears to him to be or to
be likely to be, or to contain, evidence of an
offence under section 6(1)(a) or (b) or 7(1)(a) or
(b).

(2) Domestic premises shall not be entered or searched under
subsection (1)(c) except pursuant to a warrant issued under
subsection (3).

(3) Where a magistrate is satisfied by informing on oath that there
are reasonable grounds for suspecting that there is an
unauthorized decoder or a decoder in any domestic premises
possessed or used by a person whom he has reasonable grounds
for believing has committed or has attempted to commit an
offence under section 6(1)(a) or 7(1)(a) or (b), then he may
issue a warrant authorizing the Telecommunications Authority
or any other public officer to enter and search the premises.

(4) The Telecommunications Authority or any public officer
authorized in writing in that behalf, in the exercise of the
powers under subsection (1) or pursuant to a warrant issued
under subsection (3), may –

(a) break open any outer or inner door of any place that he
is empowered or authorized to enter and search;

(b) remove by force any person or thing obstructing him or
resisting any arrest, detention, search, inspection,
seizure or removal that he is empowered to make or
carry out;

(c) detain any person found in any place that he is
empowered or authorized to search until such place has
been searched.

(5) A magistrate or court may, upon application by or on behalf of
the Telecommunications Authority or by any public officer
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authorized in writing in that behalf by the Telecommunications
Authority, order that any unauthorized decoder or decoder in
respect of which there has been a contravention or attempted
contravention of section 6(1)(a) or (b) or 7(1)(a) or (b) shall be
forfeited to the Government, whether or not proceedings have
been taken against any person in respect of the contravention or
attempted contravention.

(6) Any person who willfully obstructs the Telecommunications
Authority or any public officer authorized in writing in that
behalf by the Telecommunications Authority in the exercise of
any power conferred upon him under the section shall be guilty
of an offence and shall be liable on summary conviction to a
fine at level 4 and to imprisonment for 6 months.

7B. Civil remedy

(1) A licensee or television programme service provider sustaining loss or
damage from a breach of section 6(1)(a) or (b) or section 7(1)(a) or (b)
may bring an action for damages, an injunction or other appropriate
remedy, order or relief against the person who is in breach.

(2) A licensee or television programme service provider may bring an action
under subsection (1) even though the person whom the action is
brought has not been charged with or convicted of an offence by
reason of a contravention of section 6(1)(a) or (b) or section 7(1)(a) or
(b).

(3) A licensee or television programme service provider may bring an action
for damages, an injunction or other appropriate remedy, order or relief
against any person who possesses or uses, or authorizes another person
to possess or use an unauthorized decoder to view any television
programme service which is intended or available for reception by the
public, on payment, whether periodically or otherwise, of a
subscription in Hong Kong.”

(4) A television programme service provider may bring an action for
damages, an injunction or other appropriate remedy, order or relief
against any person who possesses or uses, or authorizes another person
to possess or use, any decoder for use by a Television Receive Only
System to receive a broadcasting service which is not licensed on a
subscription basis.
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Explanatory Memorandum

The purpose of this Bill is to amend the Broadcasting Ordinance (Cap. 562) –

(a) to revise the definition of “unauthorized decoder”;

(b) to make it an offence to possess or use or authorize another person
to possess or use an unauthorized decoder for commercial purposes;

(c) to introduce presumptions to facilitate proof of offences;

(d) to provide a defence to the employer and employee in proceedings
for an offence under section 6 and 7;

(e) to make it an offence to willfully obstruct the Telecommunications
Authority or any public officer in the exercise of any power conferred
upon him under the new section 7A;

(f) to provide civil remedy for any contravention to section 6 and
viewing of any pay television programme provided by a licensee
without paying a subscription.


