
Bills Committee on Town Planning (Amendment) Bill 2003
List of follow-up actions arising from meetings held on 31 May, 4 and 8 June 2004

The Administration's Response

A. Issues related to the provisions in the Amendment Bill

Section
[Clause]
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s. 23
[Cl. 20]

To provide documents to show the legislative intent of the 1991 Town
Planning Amendment Ordinance that it is not the burden of the
prosecution to prove beyond reasonable doubt that the relevant matters
in question constitute an unauthorized development (UD).
(raised at meeting on 31 May 2004)

According to our records, there is no clear indication on
the intent on burden of proof.  However, as set out in a
paper submitted to the Bills Committee (CB(1)1914/03-
04(02)), experience tells us that the Prosecution has
practical difficulties in some cases to prove beyond
reasonable doubt that there is/was a UD.  Examples are
cases where the uses are underneath built structures or
dense vegetation which cannot be shown on the aerial
photos taken on the date of gazette of the relevant Interim
Development Permission Area (IDPA) Plan/DPA Plan, or
cases when the “existing use” surveys were carried out
after the gazette of the relevant IDPA Plan/DPA Plan.  In
these cases, it is relatively easy for the Defendant, as
compared to the Prosecution, to prove that the concerned
UD is an “existing use”, and it is considered reasonable to
put the burden of proof on the Defendant rather than the
Prosecution.

s. 23

[Cl. 20]

To confirm at the Second Reading debate on the Bill the existing
practice of conducting freezing surveys before preparation of DPA
plans/outline zoning plans (OZPs).
(raised at meeting on 31 May 2004)

The Administration will mention this at the Second
Reading Debate.

s. 23 To propose Committee Stage Amendments (CSAs) to subsection (8A)(b) The Administration will propose CSAs as suggested by

CB(1)2136/03-04(03)
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[Cl. 20]
and new Regulation 6A(b) in Town Planning (Taking Possession and
Disposal of Property) Regulation to replace "where" with "if".
(raised at meeting on 4 June 2004)

Members.

s. 23

[Cl. 20]

To confirm in writing public access to information referred to in
subsection (11).
(raised at meeting on 4 June 2004)

The Administration confirms that members of the public
will continue to have access to the information referred to
in s.23(11).  The information mentioned in (a) and (b),
i.e. any photograph of land to which s.24A applies, and
any draft or approved plan exhibited under the Town
Planning Ordinance, is in fact available for public
inspection at the Lands Department and/or Planning
Department and can be purchased at the Map
Publications Centre. For other information mentioned in
(c), such as the land-use survey record, the public could
have access to the information through the Planning
Department.

s. 24

[Cl. 21]

To review the new provision.  Members are concerned that the present
drafting only includes images of the photographs but not information
shown on the photographs.  The Administration is also requested to
consider whether the photographs should be signed or initialled by an
officer at a specified rank or above.
(raised at meeting on 4 June 2004)

To address Members’ concern, the Administration will
propose a CSA to make it clear that this provision covers
any document incorporating an image of a photograph.
Therefore, the information relating to the taking of the
photograph, which is shown on the document will
become admissible to court under s.24A.  We further
propose to specify that such document should be
purporting to be signed or initialled by any public officer
authorized by the Director of Lands.

Others To reconsider whether it should expressly provide in law that meetings We will propose a CSA to provide in law that meetings of
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of Town Planning Board (TPB) be open to the public.  Members raise
four options :

(i) to provide in law that all meetings of TPB be open to the public;

(ii) to provide in law that the hearing part of TPB be open to the
public;

(iii) to provide in law that all meetings of TPB be open to the public,
except where TPB considers it inappropriate to do so on grounds
of sensitivity of information, premature release of information of
others; and

(iv) to use administrative means to adopt either one of the above three
options.

(raised at meeting on 4 June 2004)

TPB be open to the public.

Others To review the proposed CSAs to section 2 concerning opening of
meetings of the TPB. Members raise the following concerns :

(i) it is unclear whether the present drafting would include meetings
of committees of TPB; and

(ii) the scope of proposed subsection (5B)(b)(v), in particular the
phrase “any investigation carried out under the laws of Hong
Kong” is too wide.

A member does not agree with the proposed CSAs.  He is of the view
that it should expressly provide in law that the deliberation part of TPB
meetings should be held in camera.
(raised at meeting on 8 June 2004)

Members’ concerns will be addressed in the revised draft
CSA.
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To provide a paper to explain the procedures adopted by the Planning
Authority (PA) in determining the issue of a notice concerning
discontinuance of unauthorized development (UD) under s.23(l).
(raised at meeting on 31 May 2004)

A separate paper will be provided for Members’ information.

To provide a sample of notice concerning UD.
(raised at meeting on 4 June 2004)

A sample of a notice issued under s.23(1) of the Town Planning Ordinance is
at Annex.

To review at the Stage Two amendment s.23(2)(c).  The Chairman is of
the view that impracticality or non-economy to reinstate the land should
not be the reason for issue of a notice concerning discontinuance of UD.
(raised at meeting on 31 May 2004)

The issue will be reviewed.

To advise the legislative intent of s.23(3) and (4).  Members are of the
view that the notice recipient should only be required to reinstate the
land to the permissible uses under the DPA and not to the conditions
specified by the PA.  The present provisions confer the PA with
excessive discretionary power to specify the conditions to which the
land should be reinstated.
(raised at meeting on 4 June 2004)

Our file records indicate that the legislative intention for s.23(3) is to grant
powers to the PA to require reinstatement where permission has been
refused.  As the proposal raised at the meeting on 4 June 2004 has not been
discussed with the stakeholders or interest groups before, we consider it not
appropriate to propose any change to s.23(3) at this stage.  We will review
the matter in the subsequent stages of amendment.

To confirm whether there was a revision of fines under s.23(6) in
1995/96.
(raised at meeting on 4 June 2004)

The fines under s.23(6) were revised in June 1995 :
(i) one-off fine increased from $100,000 to $500,000 (first conviction) and

to $1,000,000 (second or subsequent conviction); and
(ii) daily fine increased from $10,000 to $50,000 (first conviction) and to

$100,000 (second or subsequent conviction).
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To convey members’ view to the Department of Justice that the fines
imposed for contravention of offences under s.23 should be sufficient to
have deterrent effect.
(raised at meeting on 4 June 2004)

The Administration will convey members’ view to the Department of
Justice.

To consider the need to retain the word “gross” in s.23(7B).  Members
consider that the standard for gross negligence is too high.
(raised at meeting on 4 June 2004)

As the use of “gross negligence” is also found in other ordinances, the
Administration considers it inappropriate to delete the word “gross” without
a detailed assessment of the implications and a study of the relevant case
law.  The issue can be reviewed in due course.

To provide further information concerning appointment and removal of
managers of tsos/t’ongs under the first item of the paper (LC Paper No.
CB(1)2064/03-04(02)).  Members are concerned that in appointing or
removing managers of tso/t’ong, whether the Secretary for Home Affairs
(SHA) would take into consideration the conviction of managers in
relation to unauthorized developments.
(raised at meeting on 8 June 2004)

We will provide the information to Members after consulting the SHA.

Housing, Planning and Lands Bureau
Planning Department
June 2004
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