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Bills Committee on Town Planning (Amendment) Bill 2003
Power s of the Chief Executivein Council
and the Chief Executivein the Planning Process

Purpose

At the Bills Committee meeting held on 18 September 2003,
Members requested the Administration to provide information on the
powers of the Chief Executive in Council (CE in C) and the Chief
Executive (CE) in the planning process under the Town Planning Bill 2000
(2000 Bill) and the Town Panning (Amendment) Bill 2003 (2003
Amendment Bill). This paper provides the supplementary information.

Powersof the CE in C in the Planning Process

Powers under the existing Town Planning Ordinance

2. The existing Ordinance provides that the CE in C is the fina plan
approving authority while the Town Planning Board (TPB) is the plan-
making authority. The TPB only prepares plan upon directive given by
the CE. Upon completion of the objection consideration process, the TPB
may make amendment to meet the objections under s.6(9) of the Ordinance.
The draft plan incorporating the amendments together with the
unwithdrawn objections will be submitted to the CE in C for approval.
The CE in C may, under s9(1) of the Ordinance, approve, refuse to
approve or refer the draft plan to the TPB for further consideration and
amendment.

3. A major problem under the present arrangement is that if the CE in
C does not agree to any of the amendments made by the TPB, it would
have no choice but refer the whole plan to the TPB for further
consideration and amendment.



The 2000 Bill

4. Under the 2000 Bill, the TPB may amend the draft plan to meet the
representations. The draft plan incorporating the amendments together
with a schedule of representations and related comments will be submitted
tothe CE in C for consideration. Whilst the existing powers to approve or
refuse to approve the draft plan and similar power to refer the draft plan to
the TPB for further consideration and amendment are retained, the CE in C
is further empowered to -

(i)  approve the draft plan in part and refer the remaining part to
the TPB for further consideration and amendment, subject to
any directions made by the CE in C; and

(i)  approve the draft plan subject to such amendment in respect
of any unwithdrawn adverse representation as the CE in C
shall specify, provided that the amendment relates to a
particular provision on the draft plan which is the subject of
the representation.

The 2003 Amendment Bill

5. The 2003 Amendment Bill provides that the TPB shall submit a
draft plan, together with any representations and comments and any
amendments proposed by the TPB to meet the representations, to the CE in
C for consideration. In addition to the powers in the existing Ordinance,
the CE in C may, under the new s.9(1A), approve the draft plan subject to
any of the amendments proposed by the TPB.

6. The 2003 Amendment Bill has not changed the role of the CEin C
in the town planning process. The provisions in the 2003 Amendment
Bill are to clarify the role of the CE in C as the final authority for
approving a draft plan. The CE in C is therefore given the power to
approve the draft plan subject to some or all of the amendments proposed
by the TPB to meet representations. To ensure that the CE in C would not
be unduly involved in the formulation of detailed planning proposals, or



take a decision that would bypass the representation consideration process,
the CE in C is not empowered to make any amendment to the draft plan
other than those proposed by the TPB.

7. The provision to alow flexibility for the CE in C to approve some
of the amendments proposed by the TPB instead of referring the whole
plan to the TPB for further consideration and amendment would avoid
delay in development in relation to those objections sites for which the CE
in C has agreed to the amendments proposed by the TPB.

8. To ensure transparency, the approved plan incorporating the
amendments made by the CE in C will be published for public inspection
under s.9(5) of the Ordinance.

Comparison between the 2000 Bill and the 2003 Amendment Bill

9. The CE in C's power under the 2000 Bill is wider than the 2003
Amendment Bill in that the former allows the CE in C to amend the draft
plan to meet any unwithdrawn adverse representation provided that the
amendment relates to a particular provision on the draft plan which is the
subject of arepresentation. The 2003 Amendment Bill does not allow the
CE in C to make any amendment other than to accept or not to accept those
proposed by the TPB. Compared to the 2000 Bill, the new s.9(1A) of the
2003 Amendment Bill has two major improvements. First, it would
overcome the untidiness of approving a draft plan in part and the confusion
caused to the public. Second, it restrains the CE in C's power to amend a
draft plan, so that the CE in C would not be unduly involved in the
formulation of detailed planning proposals or take a decision that would
bypass the representation consideration process.

10. The relevant extracts of the existing Ordinance, the 2000 Bill and
the 2003 Amendment Bill concerning the powers of the CE in C upon
submission of a draft plan by the TPB areat Annex . A comparison table
showing the powers of the CE in C under the existing Ordinance, the 2000
Bill and the 2003 Amendment Bill isat Annex |1.



Power s of the CE in the Plan-M aking Process

11. Under s.12(1)(b)(ii) of the existing Ordinance, the CE in C is
empowered to refer an approved plan to the TPB for replacement by a new
plan or amendment. Since thisis only a procedura step to allow the TPB
to amend an approved plan or to prepare a replacement plan, we propose to
transfer the power from the CE in C to the CE as provided in the new
s.12(1A) of the 2003 Amendment Bill. The legidative intent is to
expedite the plan-making process by ssimplifying procedures. The same
amendment was proposed in the 2000 Bill.

Housing, Planning and L ands Bureau
September 2003
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TOWN PLANNING ORDINANCE (CAP. 131)
BTTAREIEES (5B 131 )

9. Powers of Governor in Council apon submission

(1) Upon submission of a draft plan the Governor in Council may—
{2) approve it;
(b) refluse o approve it; ‘
(¢) refer it to the Board for further consideration and amendment.
' (2) The Governor in Council may approve s draft plan notwithstanding
that any requirements of this Ordinance applicable thereto have not been
complied with.

(3) A draft pian approved as aforesaid is nhereinafier referred to as an
“approved plan™.

: (4) The Gavernor in Council may by notification in Lhe Gazette correct
any omission [rom or error in any approved plan.

'(5) On such approval being given the approved pian shail be printed and
exhibited for pubiic inspection at such place as the Board may consider
suitable and the fact of such approval and exhibition shall be notified i in the
Gagzette.

{6) The Board sha!l supply a copy of any approved plan to any person
on payment of such fee as the Board may determine.
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TOWN PLANNING (AMENDMENT) BILL 2003
{2003 g ABIEIDNHEEIER)

11. Powers of Chief FExecative in Council
npon submission

Section 9 is amended by adding—

“(l1A) Where the Board has under section 8(1A}a)(ii) or (b))
submitted with a draft plan a schedule of amendments, the Chief
Executive in Council may under subsection (1){a) also approve the draft
plan subject to any of the amendments, whereupon the amendments
subject to which the draft plan is so approved shall be regarded as having
been made to the draft plan when it is so approved.”.
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TOWN PLANNING BILL (2000)
(T BIBIEREIEEE) (2000)

26. Procedure on submission of draft plan to
Chief Executive in Council

(1) On the submission to the Chief Executive in Council of a draft plan
under section 23, the Chief Executive in Council shall consider the draft plan
together with any material submitted to it under that section and may—

{a) refuse to approve the draft plan;
(b) approve the draft plan—

(i) in part only and order that the remaining part of the draft
plan not so approved be dealt with in the manner provided
in paragraph (d);

(ii) subject to such amendment in respect of any unwithdrawn
adverse representation as the Chief Executive in Council
shall specify;

(¢) approve the whole of the draft plan; or
(d) order that the draft plan or any part thereof be referred back to
' the Board together with such directions relating to  the
amendment or the further consideration of the draft plan or any
part thereof by the Board as the Chief Executive in Council
. thinks fit.

(2} The Chief Executive in Council may approve a draft plan under
subsection (I)&) or (¢) notwithstanding that any requirement of this
Ordinance applicable to that draft plan has not been complied with.

(3) The Chief Executive in Council may, in relation to any adverse
representation, amend a draft plan under subsection (D)(b)(i) to the extent

only that the amendment relates to a particular pravision on the draft plan
which is the subject of the representation.
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TOWN PLANNING BILL (2000)
O A BIERIEZ) (2000)

" (4) No representation or comment made in respect of a draft plan
amended by the Chief Executive in Council under subsection (1)(b)(ii) shall be
considered or entertained. -

(5) Where the Chief Executive in Council approves a draft pian under
subsection (1)}(b) or (c) the Board shall—

(@) as soon as reasonably practicable after that approval, make a
copy of the approved plan available for public inspection for a
period of not less than 14 days, free of charge at such offices of
the Government as the Secretary may direct, during the hours
when those offices are open to the public; and

(6) cause notice of that approved plan to be published in the
Gazetre and in at least 2 Chinese and | English newspapers.

(6) A draft plan that is refused the approval of the Chief Executive in
Council under subsection (1)(a) shall. on the pubiication under subsection (9)
of notice of the revival mentioned in subsection (8), cease to have effect.

(7) The refusal of the Chief Executive in Council under subsection (1)(a)
to approve a draft plan shall not affect the aliity of the Board to carry out the
functions assigned to it under section 6.

(8) Unless the Chief Executive in Council orders to the contrary, the
refusal of the Chief’ Executive in Council under subsection {1)(a) to approve a
draft plan in respect of any area shall revive any published cutline zoning pian
or development permission area plan in respect of the same area in existence
immediately before the day that the draft plan in respect of that area was first
published under secticn 16 until—

(a) the expiration of a period of | year after that refusal or such
further period being not more than 6 months as the Chief
Executive may, on application made by the Board, allow in any
particuiar case; or

(b) the publication under section 16 of a further draft plan in respect
of that area.

whichever is the earlier.

(9) The Board shall cause notice of the refusal of the Chief Executive in
Council under subsection (i)}(a) to approve a draft plan and, unless the Chief
Executive in Council has ordered to the contrary, of the revival mentioned in
subsection (8) and of any such further period under subsection .(8)(a) to be
published in the Gazette and in at least 2 Chinese and ! English newspapers.
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Annex 1

The Powersof the CE in C upon Submission of a Draft Plan by the TPB

Powersof CEin C

Town Planning (@) approve the draft plan as submitted

Ordinance (b) refuseto approve the draft plan

(c) refer the draft plan to the TPB for further consideration
and amendment

Town Planning Bill  |(a)(1)) approve the draft plan in whole

2000 (a)(ii) approve the draft plan in part and order that the
remaining part to be dealt with in the manner provided
in (c) below

(a)(iii) approve the draft plan subject to such amendment in
respect of any unwithdrawn adverse representation as
the CE in C shall specify provided that the amendment
relates to a particular provision on the draft plan which
IS the subject of the representation

(b)  refuseto approve the draft plan

(c) order that the draft plan or any part thereof be referred
back to the TPB together with such directions relating
to the amendment or the further consideration of the
draft plan or any part thereof by the TPB asthe CE in

C thinksfit
Town Planning (@) approve the draft plan subject to any of the amendments
(Amendment) Bill proposed by the TPB
2003 (b) refuseto approve

(c) refer the draft plan to the TPB for further consideration
and amendment




