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Bills Committee on Companies (Amendment) Bill 2003

List of issues requiring follow-up actions by the Administration
on Schedule 4 of the Bill

(position as at 19 February 2004)

Inspection of records

Date of meeting Issue Outcome
2 October 2003 To consider whether provisions should be

added to make it clear that the requirement to
disclose information or documents according
to an order for inspection made by the court
under the proposed section 152FA should
override any contractual agreement on non-
disclosure, and to exempt the specified
corporation concerned from the contractual or
common law liabilities arising from the
disclosure.

LC Paper No.
CB(1)798/03-04 (06)
(issued on
16 and 26 January
2004)

29 January 2004 To provide information on the following
matters -
(a) the meaning of "proper purpose having

regard to the interests of both the relevant
specified corporation and the applicant"
under proposed section 152FA(2)(b); and

(b) precedent cases in Australia and other
jurisdictions, if any, to illustrate the
meaning of "proper purpose" under
proposed section 152FA(2)(b).

LC Paper No.
CB(1)934 /03-04 (01)
(issued on
4 February 2004)

5 February 2004 (a) To provide the former version of section
247A(1) of the Australian Corporations
Act 2001, and if possible, to advise
whether there have been significant
changes in the number of applications for
inspection of records since enactment of
the Australian Corporations Act 2001 or
its earlier versions;

(b) To clarify the policy intent of the proposed
provisions on "Order for inspection", and
to consider whether the drafting of
proposed section 152FA(2)(b) should be
revised to accurately reflect the policy
intent;

LC Paper No.
CB(1)1041/03-04
(01)
(issued on
19 February 2004)
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Inspection of records (Cont'd)

Date of meeting Issue Outcome
5 February 2004
(Cont'd)

(c) To consider stipulating a minimum
shareholding requirement or a minimum
number of shareholders requirement for a
member or members of a specified
corporation to make an application to the
court for inspection of the records of the
specified corporation;

(d) To consider whether apart from proposed
sections 152FD and 152FE, any
additional provision is required to provide
saving for bankers along the line of
existing section 152F;

(e) To consider whether the drafting of
proposed section 152FC(1) needs to be
revised to accurately reflect the policy
intent, and in this connection, to provide
examples to illustrate the respective
situations falling under section
152FC(1)(a) and section 152FC(1)(c);

(f) To consider how the drafting of proposed
section 152FA should be revised to make
it clear that the information obtained
should be used only in relation to the
purpose for which it is sought, unless the
court orders otherwise; and

(g) To consider adding an offence provision
for improper use of information under
proposed section 152FA.
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Unfair Prejudice Remedies

Date of meeting Issue Outcome
12 February 2004 (a) To clarify the policy intent and the

relevant common law principles with
regard to the manner in which the relief
provided under proposed new sections
168A(2A) to (2C) should be awarded in
the following circumstances -
(i) the member presenting the petition has

suffered a loss but the company has
not suffered a loss in respect of the
same affair of unfair prejudice;

(ii) the loss of the member presenting the
petition is merely reflective of the
specified corporation's loss; and

(iii)the loss of the member presenting the
petition is additional to that suffered
by the specified corporation.

Examples of real-life situations and/or
court cases should be provided for
illustration.  The concern of how to
prevent the award of the respective losses
being overlapped should be addressed;

(b) To elaborate the examples of "personal
wrongs" that may initiate an action on
unfair prejudice as quoted in paragraph
16.10 of the "Consultation Paper on
Proposals made in Phase I of the
Corporate Governance Review" of the
Standing Committee on Company Law
Reform;

(c) To clarify whether under proposed new
sections 168A(2A) to (2C), the court may
award damages and any interest on the
damages to those members who have not
petitioned to the court but who's interests
as a member of the specified corporation
are unfairly prejudiced by the same affair
as in the case of the member who has
petitioned to the court;

Reply awaited
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Unfair Prejudice Remedies (Cont'd)

Date of meeting Issue Outcome
12 February 2004
(Cont'd)

(d) To clarify the relationship between the
proposed new provisions on unfair
prejudice and those on derivative action,
and to clarify the policy intent as to
whether a member may initiate action
under both sets or either set of the new
provisions in respect of the same affair of
a specified corporation;

(e) To explain the rationale for providing the
additional form of relief (i.e. the court may
award damages) in Hong Kong's
legislation, bearing in mind that no such
relief is provided in the legislation of the
United Kingdom, Singapore and Australia.
In this connection, information on how far
this form of relief has been available under
common law in the said jurisdictions
should also be provided;

(f) To consider whether the provision under
proposed new section 168A(2A) should
be subsumed under section 168A(2);

(g) To explain why the wordings "whether or
not with a view to bringing an end the
matters complained of", as distinct from
the wordings "with a view to bringing an
end the matters complained of", are used
in proposed new sections 168A(2A) and
(2C);

(h) With regard to whether there should be a
limitation period for a past member
seeking relief under proposed sections
168A(2B) and (2C), the following issues
should be addressed -
(i) whether an action taken under the

above proposed sections is subject to
the Limitation Ordinance (Cap. 347);

(ii) whether the court would have the
discretion of applying the relevant
common law principles in determining
the case petitioned under the proposed
section 168A(2B); and
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Unfair Prejudice Remedies (Cont'd)

Date of meeting Issue Outcome
12 February 2004
(Cont'd)

(iii)the rationale for extending the
statutory unfair prejudice remedies to a
past member of a specified corporation
with the only qualification that the
affairs being complained of should be
in relation to the affairs of the
specified corporation at the time when
he was a member, bearing in mind that
in the United Kingdom and Singapore
the statutory remedies are not available
to a past member and in Australia, the
scope of "past member" is confined to
a person who has ceased to be a
member of the company if the
application relates to the circumstances
in which he ceased to be a member.

(i) Administration undertook to provide court
cases on excessive remuneration of
directors for illustration;

(j) The Administration would consult SCCLR
and relevant stakeholders on this issue,
and the issue would be dealt with in the
next exercise of amending the CO;

(k) The Administration would move
Committee Stage amendments (CSAs) to
replace the words "made" and "making"
by "presented" and "presenting" when
referring to a petition; and

(l) The Administration would provide a
substantive response on whether section
168A(2D) should be deleted or revised.
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