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Secretary for Financial Services By Fax (2528 3345) and By Post
and the Treasury

Financial Services and the Treasury Bureau 17 March 2004
(Attn: Miss Shirley LAM, PAS(FS)4)

18/F, Tower 1

Admiralty Centre

18 Harcourt Road

Hong Kong

Dear MissLAM
Companies (Amendment) Bill 2003 (" the Bill") - Schedule 4
| refer to your Committee Stage amendments to S152FA, 152FB, 152FC,

152FD, 152FE, 168A(2), (2A), (2B), (2C), (2D), (5C) and 168BA to 168BI and
enclose my comments in manuscript.

Yours sincerely

(MonnaLAlI)
Assistant Legal Adviser
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SCHEDULE 4 [sa. 2 & 4}
AMENDMENTS TO THE COMPANIES ORDINANCE
RELATING TO SHAREHOLDERS' REMEDIES

1. Iaterpretation
(1) Section 2 (1) of the Companies Ordinance (Cap. 35) is amended by
adding -
»~gpecified corporation’ (32833 M) means a company or a non-Hong
Kong company:“<.
(2) Sectiom 2 is amended by adding -
~{8A) In sections 152FA, 152FB and 152FD, the expression
*record” (%&8f) includes book and paper.”.

2. Proceedings on inspector’s report
Section 147(2) (b) is amended -
{a) by adding “where the body is a specified corporation,”
before *that”:
(b) by repealing “body corporite" and substituting
*gpecified corporation”®.

3. Sections added
The following is added immediately aftar gection 1S§2F -~

“Inspection of Specified Corporations’
Records by Members
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{a)_rhe application s .made in_good faith: and
R be . Jied for is f v

purposa.’

(4} Any person who is authorizad by the esurt to inspect the

records of a specified corporation may make copies of the records
unless the court orders otherwise.

In response L Members' suggestion, thess amendments aim w impose 3 minimum sharenoiding requiremen: ot a
minimum rember of shareholders requirement for making an application fr an order o inspect the cecords of 3
specificd corporation under the pruposed section 1 52FA.

Scc Foomote (1).

In respome 1o Members sugyestion, these umendments sim 1o delete the phaase “having regard to the intcrests of
bolh the ricvant specified corporation and the applicant™ 1o more accurstely reflect our policy intent, and male
the wording of the propesed section 152FAQ2)(b) (new section 1S2FAQ3)(D)) consiment with the equivalen
Pprovition in the Auszalian Corporations Act 2001.
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by reason only of that complianca.’
-
15@ Ancillary orders
Subject to sections 152FD and 152FE, if the court makes an order
under section 152FA, it may make any other orders it consgiders
appropriate, including -

(a) an order reguiring the specified corporation that
is subject to the order made under section 152FA
or any of its officers to produce any records to
the personwho is authorized to inspect the records;
and

{(b) an order specifying the records that may be
inspected by that personu.and-

ln response to Members” comments, these amendments aim to make it cle { i inc ivi
Tiability from his disclosurc of information in compliance with an imspection e Rl it any i
In t‘v::ponu to Members u;;eutim. thm amendments aim to make it clear that the coust may require an
spplicant to pay the exp reasonably d by a specified corporation in the incpection.
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*  Inresponse 1o Mombers® comments, these amendments aim to delote the cxeeption whercby the imformation or
document ablained as a result of an inepection order may be disclosed with a view 1o or for the purposc of sny
invutigation carried out in Hong Kong in scoordance with law.

Tn rispontc to Members” commenty on the Hong Kong Socicty of Accountats’ Pproposal, these umendments aim
to make it claar that the information or doeument obtained as 3 result of an iospestion order should be used ealy
in relation to the purpase for which it was sught unless the court orders otherwise,

' SeeFootnotm (7).
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15@. Saving for solicitors_and bankers

(1)  Nothing in sections 152FA and 152FB, or any order made under
any of those sections, shall authorize a person to inspect any

records containing a privileged communication made by or to a
soliciter in that capacity.

15@ Protection of personal data _

Nothing in sections 152FA, 152FB and 152FC, or any order made
under any of those sectiong seetien—iS2Fh-er—i5aFR'', shall
authorize the collection, retention emd or use of personal data

in contravention of the Pers:ma']. pata (Privacy) Ordinance (Cap.
486) .7, <

4. Alrermative remedy to winding up in

cases of unfalr prejudice

(1) Section 168BA is amended -

(a) by repealing “company” wherever it appears and
substituting “specified corporation”;

{b) by repealing “company’s” whexever it appears and
substituting ®“specified corporation’s”.

(215 . 368A2)—4 ieg

In response to Members' sugpestion, these amendments sim 1o provide an offence provision for impreper use of
Information ot document obtained as 8 result of an inspeoon ordes.

I regponse to Memtbers’ comments, these amendments sim (o provide saving for bankers slong the lines of
existiag section 152F.

Amendments consequential to Pootnote (7).
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% In responsc to Mcmbers' suggration, these amendments aim to combitie the proposed section 168A(2A) and

existing section 168A(2) into one section and delete the phrase “whether or not with 3 view to bringing t an end
the matters complained of” in the proposed section 168A(2A).

R,
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P (2B) Any w: of a gpecified corporation who complainsg
that the affairs of the specified corporation were, at the time
when he was a membex of the specified corporation, conducted in
a manaer unfairly prejudieial to the interests of the then members
generally or of some part of the then members (including himself),

may make an application to the couzt by petition for an order under
this section.

Z, s e (2C) If on any petition made pregented’’ by a past member under
ol nden subgection (2B). the court ia of opinion that the specified
T&l": /(Tt- corporation’s affairs were conducted in a manner unfairly
Hhalee ™ prejudicial to the interests of the then membexrs generally or of
a SIS N

some part of the then members (including the past member who
Sua(>8)) | presented’_made the petition), whether or nmot such conduct
consists of an isolated act or a series of acts, the court may+
U vdang Widin 3

Steka(x)=t | cemplained-eof-* order payment by such person of such damages, as
‘: =~ M“i‘ the court may ao order, and any interest at such rate as the court

kv"ﬁu::h") way think £it on those damages, to any then members (including

| the past member who prasanted’ made-the petition) of the specified

corporation, whose interests were unfairly prejudiced by the
elevant act or coaduct.

£:m mpo‘:s;_m the suggestion made by Mz Winsion Poon, SC, these amendments aim to replace "madc™ with
See Foumm.a (13).

In response to Members' comments, these amendments aim to delete “whather or not with a view o bringing to
an end the matters complained of” in the proposed section 168A(2C).

Sez Foomate (13).




(Nate: Inview of Members’ concern about double recovery, we are drafring

a new provision to make it clear that the proposed section 168A(2) (b}

and 168A (2C) will not have the effect of entitling any member to recover

by way of damages which should properly belong to the company under

common law.]

(4) Seoction 168A is amended by adding -~

“(SA) The personal representative of a person who, at the date

of the person’ s death, was & past member of a specified oorporation,
may apply to the court under subsection {2B) for an order under
this section and, accordingly, any reference in that subsection
to a past member of a specified corporatien shall be construed
as including a reference to any such personal representative.
(SB) For the purposes of this section, a persor shall not be
treated as a past member of a specified carporation if he ceased

to be a member of the specified corporation before the commencement

of section 4 of Schedule 4 to the Companies (Amendment) Ordinance
2003 {( of 2003).

Punishment of offences under this
Ordinance

(1) The Twelfth Schedule is amended by adding -

In response 1o the suggestion made by Mr Winston Poon, SC, these amendments aim 1o delete the proposed

seetion 168A(2D) so that the court should continue to exercise jis existing discretionary power to maks any order
a$ to costs of proceedings.

in response (o the sug;esr.ion made by Mz Winston Poon. SC, these amendments sim to delele the proposed
section 168A(SC) which defines the phrse “then members”.
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*152FC(32) Person
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years
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and 6
months
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(2) The Twelfth Schedule is amended, in the entry relating to section

168A.(4),

in the second column -

(a) Dby repealing “Company” and substituting “Specified

corporation”;
(b}

corporation’s”.

by repealing “company‘s” and substituting “specified

TOTAL P.12



