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Secretary for Financial Services By Fax (2528 3345) and By Post
And the Treasury

Financial Services and the Treasury Bureau 8 April 2004

(Attn: Miss Shirley LAM, PAS(FS)4)

18/F, Tower 1

Admiralty Centre

18 Harcourt Road

Hong Kong

Dear MissLAM

Companies (Amendment) Bill 2003 (" the Bill")
Schedule 3 - Amendmentsrelating to Over sea Companies and
I ncor poration Procedures

| am scrutinising the legal and drafting aspects of the Bill and have the
following comments:

1. The proposed section 14A(2)(i) provides that:

"The incorporation form shall contain the following particulars with respect to
the person who isto be the secretary of the company onitsincorporation (or, wherethere
are to bejoint secretaries, with respect to each of them) -

(i)  inthe case of an individual, his present forename and surname and any
former forename or surname, any alias, his usua residential address and
the number of hisidentity card (if any) or, in the absence of such number,
the number and issuing country of any passport held by him; and

(i) in the case of a body corporate, its corporate name and registered or
principal office,

but where all the partnersin afirm arejoint secretaries, the name and principal office of
the firm may be substituted for the particulars mentioned in subparagraphs (i) and (ii)."



Please clarify the policy intent whether:
(i)  all the partners of the firm; or
@it)  thefirm

arelis the secretary of the company.

2. The proposed section 14A(3) provides that:

"The incorporation form shall be signed by any 2 founder members named in the
form."

Section 4(1) of the Companies Ordinance (Cap. 32) provides that:

"Any one or more persons, may, for any lawful purpose, by subscribing his or
their name or names, to a memorandum of association (which must be printed in the
English or Chinese language) and otherwise complying with the requirements of this
Ordinance in respect of registration, form an incorporated company, with or without
limited liability."

Please clarify how can a founder member, who intends to form alimited
company with himself as the sole member, comply with the proposed section 14(3).

3. The proposed section 91(4)(b) provides that:

"Notwithstanding subsection (1) and subject to subsection (3), anon-Hong Kong
company shall not be obliged to register acharge on its property in Hong Kong pursuant
to this Part, and the charge shall not be void against the liquidator or any creditor of the
company for want of registration, if the relevant property does not remain in Hong Kong
on the expiry of 5 weeks after the following dates -

(b)  where the property was in Hong Kong at the time it was acquired by the

company subsequent to the creation of the charge, the date on which the
acquisition is completed.”

As property acquired subsequent to the creation of acharge can be subject
to the charge or free of the charge, please clarify the policy intent.



4, Please see my comments marked on the proposed sections 291 (English
and Chinese versions), 333 (Chinese version) and 337B (Chinese version).

5. In the light of the commencement of the Companies (Amendment) Bill
2002 on 14th February 2004, some provisions of the Bill have to be revised. Please let
me have the revised version as soon as possible.

It is appreciated that your reply in both Chinese and English could reach
me on or before 14 April 2004.

Y oursfaithfully,

(Monna LAI)
Assistant Legal Adviser

Encl.
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CAP. A2 Compuanies

S 291

Provided that—

(a) the liability, if any, of every director, managing officer, and
member of the company shall continue and may be enforced as
if the company had not been dissolved; and

() nothing in this subsection shall affect the power of the court to
wind up a company the name of which has been struck off the
register. ]

{7) If a company or any member or creditor thereof feels aggrieved by
the company having been struck off the register, the court on an application
made by the company or member or creditor before the expiration of 20 years
from the publication in the Gazette of the notice aforesaid may, if satisfied that
the company was at the time of the striking off carrying on business or in
operation, or otherwise that it is just that the company be restored 1o the
register, order the name of the company to be restored to the register, and
upon an office copy of the order being delivered to the Registrar for
registration the company shall be deemed to have continued in existence as if
its name had not been struck off; and the court may by the order give such
directions and make such provisions as seem just for placing the company and
all other persons in the same position as nearly as may be as if the name of the
company had not been struck off.

(8) A notice to be sent under this section to a liquidator may be
addressed to the liquidator at his last known place of business, and a letter or
notice to be sent under this section to a company may be addressed to the
company at its registered office, or, if no office has been registered, to the care
of some officer of the company or, if there is no officer of the company whose
name and address are known to the Registrar, may be sent to each of the
pg;gnns_@@oﬁbgdﬁ@c memorandum, addressed to him at the address
mentioned in thé mémorandum. ~{Amended 6 of 1984 5. 204)

: (Amended 15 of 1955 5. 8)
[ef 1929 c. 23 5. 295 U.K]
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