
Bills Committee on
Companies (Amendment) Bill 2003

Follow-up actions arising from the discussion
at the meeting on 22 April 2004

Introduction

This paper sets out the outcome of the follow-up actions arising
from the discussion at the meeting on 22 April 2004.

Proposed section 152FD - Saving for solicitors (Schedule 4 of the Bill)

(a) to consider revising proposed section 152FD to extend the saving to
cover any record which is or contains a confidential communication made
under professional legal privilege for the purpose of obtaining or giving
legal advice or assistance

2. We shall revert to the Bills Committee on the issue during the
scrutiny of Schedule 4 of the Bill.

Fees relating to oversea companies

(b) to provide figures of the past few years regarding the numbers of Hong
Kong companies delivering annual returns for registration within different
periods after the anniversary of registration/incorporation

3. The table at Annex A shows the numbers of locally incorporated
companies which deliver annual returns for registration within different
periods after the anniversary of incorporation.  These statistics have been
prepared for the calendar years from 2001 to 2003 by reference to the actual
filing fees paid under the escalating scale under Item (e) of Part I of the
Eighth Schedule to the Companies Ordinance (CO).  Since the financial
statements for the year ended 31 March 2004 are not yet available, the
statistics have only been compiled up to the financial year ended 31 March
2003.

4. As regards oversea companies, no such statistics are available as
there is no corresponding scale of escalating fees payable for late filing of
annual returns by such companies.
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Continuing obligation in respect of authorized representative
Return to be delivered to Registrar where documents, etc. altered

(c) to consider revising the drafting of section 335(1) to make it clear that the
situation specified under existing section 333A(2), i.e. a person registered as
an authorized representative ceases to be able to act on behalf of the
company whether by reason of death or incapacity or other unforeseen
reason, should trigger the requirement on the company to register the change
in the authorized representative under proposed section 335(1)

5. The drafting for section 335(1) (Clause 32 of the Bill) was
prepared on the basis of the Sub-Committee's decision at its fourth meeting
held on 22 November 2000:

"... that Section 333A(2) should be combined with Section 333B(1) so that
there would only be one section dealing with termination of the authorised
representative as a result of either foreseen or unforeseen reasons."

6. Whilst neither the UK, Australia, New Zealand nor Singapore
has any provision in their legislation which corresponds to Section 333A(2),
the provisions in their legislation concerning the obligation to file notices of
termination/alteration in the authorised local representative of the foreign
company legislation are couched in slightly different terms as follows:

United Kingdom
There is no equivalent in the UK Companies Act 1985 which is
equivalent to Section 333A(2) of the Companies Ordinance, neither is
there any provision governing the termination of appointment of an
authorised representative.

Section 692(1)(c) of the Companies Act 1985 provides as follows:

"(1) If any alteration is made in -

(a) ...
(b) ...
(c) the names or addresses of the persons authorised to accept service on

behalf of an oversea company,

the company shall, within the time specified below, deliver to the
Registrar of Companies for registration a return containing the
prescribed particulars of the alteration.
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(2) ...

(3) The time for delivery of the returns required by subsections (1) and
(2) is –

(a) in the case of an alteration to which subsection (1)(c) applies, 21
days after the making of the alteration; and

(b) otherwise, 21 days after the date on which notice of the alteration or
change in question could have been received in Great Britain in due
course of post (if dispatched with due diligence)."

Australia

Section 601CF(3) of the Corporations Law provides:

"Where:

(a) because a person ceased on a particular day to be a local agent of
the foreign company, a registered foreign company has no local
agent; and

(b) the foreign company carries on business, or has a place of
business, in Australia;

the foreign company shall, within 21 days after that day, appoint a
person as a local agent."

Section 601CG(5) of the Corporations Law provides:

"A person whom a foreign company appoints as a local agent is a local
agent of the foreign company until the person:

(a) ceases by virtue of Section 601CH to be such a local agent ; or
(b) dies or ceases to exist."

Section 601CH is the Australian provision which governs removal of the
local agent and provides as follows:

"Where a person is a local agent to a foreign company, the foreign
company or the person may lodge a written notice stating that the



-        -4

person's appointment as a local agent has terminated, or will terminate,
on a specified day."

New Zealand

The obligation to notify the Registrar of Companies of a change in the
person or the address of any person authorised to accept service in New
Zealand of documents on behalf of the overseas company is contained in
Section 339(1)(d) which provides as follows:

"An overseas company that carries on business in New Zealand must
ensure that, within 20 working days of the change or alteration, notice in
the prescribed form is given to the Registrar of -

(a) ...
(b) ...
(c) ... or
(d) a change in any person or the address of any person authorised to

accept service in New Zealand of documents on behalf of the
overseas company."

Singapore

The Singapore Companies Act has no equivalent to Section 333A of the
Companies Ordinance but, pursuant to Section 372(1)(c), it is provided
that:

"(1) Where any change or alteration is made in -

(a) ...
(b) ...
(c) the agent or agents of the foreign company or the address of any

agent;
....

the foreign company shall, within 1 month or within such further period
as the Registrar in special circumstances allows after the change or
alteration, lodge for the Registrar particulars of the change or alteration
and such documents as the regulations require."

7. Accordingly, the Sub-Committee's proposals to amend the
existing Section 333A(2) and 335 were formulated with the intention of
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streamlining the provisions in line with the corresponding provisions in other
Commonwealth jurisdictions which, with the exception of the Australian
provision (which makes a reference to the death of the local agent as an event
which would trigger the requirement to file a notice of change) were drafted
on the basis that the reason for an authorised representative ceasing to act on
behalf of an overseas/foreign company was not expressly stated and that the
notice of termination may be given by either the authorised representative or
the non-Hong Kong company.

8. It was also considered that it would be less confusing if Section
333A(2) were to be repealed as, if it were to be retained, this would result in a
different time limit for filing the same specified form (Form F3) i.e. 6 weeks
under Section 333A(2) and 21 days under Section 335(1)(c).
Notwithstanding the fact that the former of these provisions is a deeming
provision, compliance with which saves the company from committing a
breach of the obligation to maintain an authorised representative at all times,
the apparent contradiction with the time limit for filing imposed by section
335(1)(c) has caused confusion in the past.

9. The current proposal to repeal the existing section 333A(2) must
be considered in conjunction with the revised version of section 333B which
now gives the company a new power to terminate the appointment of an
authorised representative by sending a notice in writing (whereas formerly,
this power was only available to the authorised representative himself).

10. It would therefore operate in such a way that if an authorised
representative was no longer able to act for any reason, the non-Hong Kong
company would have 14 days during which to forward a copy of the notice of
termination to the Registrar under Section 333B.  At the same time, the
change in the authorised representative involves an alteration made in the
authorised representative.  The company is therefore required to deliver a
document informing the Registrar under Section 335(1).  We therefore
consider that Section 335(1) as currently drafted is able to cover any
scenarios whereby an authorised representative is changed, whatever the
reason for the change is.

Signature of memorandum - proposed section 6(2)

(d) to provide information on the guidelines the Companies Registry plans to
issue in respect of the manner in which the signature of a founder member in
the memorandum delivered to the Company Registry for registration in the
form of an electronic record should be authenticated.
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11. The Companies Registry intends to apply the requirements
stipulated in Gazette Notice No. 2780 (“GN 2780”) at Annex B issued by the
Information Technology and Broadcasting Bureau pursuant to Section 11(2)
of the Electronic Transactions Ordinance in relation to the form of digital
signatures to be attached to documents submitted electronically to the
Companies Registry.  Please refer to paragraph 10 of GN 2780 on the
authentication of digital signature.

12. At present, GN 2780 only applies to certain parts of the CO
(please refer to page 1 of Part II of GN 2780).  As it is only our intention to
accept submission of documents in electronic form after Integrated
Companies Registry Information System (“ICRIS”) Phase II has been
brought into effect (which will possibly be sometime in early 2006), we will
be seeking an amendment to GN 2780 to include the application of this GN to
additional parts to the CO and will consider whether it will be necessary to
amend our existing "Requirements for Documents Guidelines" published on
our website to reflect the existing requirement in the GN in relation to digital
signatures.

Financial Services Branch
Financial Services and the Treasury Bureau
April 2004



Annex A

Statistics on Annual Returns filed by local private companies (Financial Year)
Financial

Year
Annual Return

delivered within 42
days after the
anniversary of
incorporation

($105)*

Annual Return
delivered more than

42 days after but
within 3 months after

the anniversary of
incorporation

($870)

Annual Return
delivered more than 3

months after but
within 6 months after

the anniversary of
incorporation

($1,740)

Annual Return
delivered more than 6

months after but
within 9 months after

the anniversary of
incorporation

 ($2,610)

Annual Return
delivered more than 9

months after the
anniversary of
incorporation

 ($3,480)

Total

2000-
2001

337,621 11,193 4,975 8,202 4,686 366,677

2001-
2002

351,249 11,215 12,924 3,638 2,982 382,008

2002-
2003

347,471 9,871 6,888 1,690 1,775 367,695

Statistics on Annual Returns filed by public local companies having a share capital (Financial Year)
Financial

Year
Annual Return

delivered within 42
days after the annual

general meeting
($140)

Annual Return
delivered more than

42 days after but
within 3 months after

the annual general
meeting
($1,200)

Annual Return
delivered more than 3

months after but
within 6 months after

the annual general
meeting
 ($2,400)

Annual Return
delivered more than 6

months after but
within 9 months after

the annual general
meeting
 ($3,600)

Annual Return
delivered more than 9

months after the
annual general

meeting
($4,800)

Total

2000-
2001

411 6 4 2 0 423

2001-
2002

400 6 5 2 5 418

2002-
2003

394 8 3 2 1 408

* Include annual returns filed by companies limited by guarantee (annual registration fee being $105 flat)
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Statistics on Annual Returns filed by local private companies (Calendar Year)
Calendar

Year
Annual Return

delivered within 42
days after the
anniversary of
incorporation

($105)*

Annual Return
delivered more than

42 days after but
within 3 months after

the anniversary of
incorporation

($870)

Annual Return
delivered more than 3

months after but
within 6 months after

the anniversary of
incorporation

($1,740)

Annual Return
delivered more than 6

months after but
within 9 months after

the anniversary of
incorporation

 ($2,610)

Annual Return
delivered more than 9

months after the
anniversary of
incorporation

 ($3,480)

Total

2001 351,991 11,139 10,700 4,906 3,243 381,979
2002 348,552 10,005 8,816 1,876 1,902 371,151
2003 343,113 10,124 4,651 2,002 2,717 362,607

Statistics on Annual Returns filed by public local companies having a share capital (Calendar Year)
Calendar

Year
Annual Return

delivered within 42
days after the annual

general meeting
($140)

Annual Return
delivered more than

42 days after but
within 3 months after

the annual general
meeting
($1,200)

Annual Return
delivered more than 3

months after but
within 6 months after

the annual general
meeting
 ($2,400)

Annual Return
delivered more than 6

months after but
within 9 months after

the annual general
meeting
 ($3,600)

Annual Return
delivered more than 9

months after the
annual general

meeting
($4,800)

Total

2001 411 6 5 2 0 424
2002 403 8 3 5 6 419
2003 390 9 0 0 0 399

* Include annual returns filed by companies limited by guarantee (annual registration fee being $105 flat)








