CB(1)1613/03-04 (01)

Consultation Paper on
Statutory Derivative Action
in the Companies (Amendment) Bill 2003

Purpose

This paper aims to seek the views of all the relevant parties on
Issues arising from the statutory derivative action (SDA) in the Companies
(Amendment) Bill 2003.

Background

2. Where a wrong has been done to a company, the genera
principle is that only the company can sue. Thisis caled the rule in ‘Foss
v Harbottle”. However, minority shareholders are alowed under limited
circumstances to sue on behalf of the company. Such action is called a
“derivative action”. These limited circumstances are exceptions to the rule
in Foss v Harbottle. The most important of these exceptions is an act
which constitutes a “fraud on the minority” (where the wrong in question is
one that cannot be validly ratified by the mgority) and the “wrongdoers are
in control of the company” (wrongdoer control).

3. It has been recognized? that difficulties lie in discerning from
the case law clear principles under which a wrongdoing may be ratified by
the majority shareholders and circumstances under which they may not.
Furthermore, the concept of wrongdoer control may be difficult to apply.
In practice, it would normally be difficult to show that there are controlling
or ill-motivated shareholders who are preventing litigation from taking place.
There are aso some other practical difficulties with and disincentives to
shareholders commencing a derivative action in Hong Kong. For example,
the shareholder bringing the action is potentially liable for the costs of the
action, even though he has no corresponding right to the potential damages,
and the shareholder is likely to find that he is effectively prevented from
taking action because he is unable to access information in order to
commence a proper action.

4, In view of the above difficulties, it was proposed to include
sections 168BA to 168BIl in the Companies (Amendment) Bill 2003
(relevant extract at Annex A) to provide for a SDA whereby a shareholder
of acompany may commence an action on behalf of the company in respect

Fossv Harbottle (1843) 2 Hare 461
2 Corporate Governance Review by the Standing Committee on Company Law, A Consultation Paper
on Proposals made in Phase | of the Review, July 2001, pages 55 — 57.



of awrong done to the company. These difficulties are also recognized in
other comparable jurisdictions which have amended their company law to
provide for SDAs, namely: Australia® (enacted in 2001), Singapore®
(enacted in 1993), and New Zedand® (enacted in 1993). As in these
jurisdictions, under our proposed SDA, the court will consider, among other
things, the good faith of the shareholder and the best interests of the
company instead of whether the case falls within the exceptions to the rule
in Fossv Harbottle. Furthermore, ratification by a genera meeting will
not be a bar to the commencement of derivative proceedings.

5. The Bill was introduced into the Legislative Council in June
2003 and a Bills Committee was formed in July 2003 to study the Bill.
The Clerk to the Bills Committee then wrote to al relevant parties to seek
their comments on the Bill. Comments received have been considered by
the Bills Committee.

Committee Stage Amendments (CSAS)

6. The scrutiny of the Bill (insofar as the SDA is concerned)
started in February 2004. Having regard to the views of the Bills
Committee, we agreed to propose a number of Committee Stage
Amendments (CSAS) to the Bill to address the comments made by the Bills
Committee and deputations. A marked-up version of the CSAs is at
Annex B. In particular, the CSAs am to implement the following
changes—

(@) To introduce, as proposed by the Bills Committee, a leave
requirement for a shareholder of a company before he can
bring proceedings on behalf of the company. Once leave
of the court has been obtained, the shareholder can
commence the proceedings. There is no need for the
shareholder to prove to the court that his case falls within
the exceptions to the rule in Foss v Harbottle either in the
|eave application or the derivative action proper;

(b) In granting leave for a shareholder of a company to bring
proceedings on behalf of the company, the court has to be
satisfied with the “good faith”, “best interests’ and “serving
pre-action notice” conditions in the proposed section
168BB(3). In addition to the above conditions, we
propose to add the following new conditions (along the

8 Australian Corporations Act 2001
Singapore Companies Act
5 New Zealand Companies Act 1993



lines of section 237(2) of the Australian Corporations Act
2001) —

(i) it is probable that the company will not itself bring the
proceedings, or properly take responsibility for them,;
and

(ii) there is a serious question to be tried; and

(c) with the introduction of the leave requirement, the striking-
out mechanism in the proposed section 168BD will be
abolished.

The Bills Committee has asked that these CSAs should be sent to all
relevant parties for comments and has expressed concerns that the threshold
“properly taking responsibility for proceedings’ in item (b)(i) above may be
too high and/or very difficult to prove, and may result in unnecessary
complication of the leave application proceedings.

Issues arising from the discussion by the Bills Committee

7. Apart from these CSAs, the Bills Committee has raised a
number of issues in relation to the operation of the SDA and asked that all
relevant parties should be consulted on these issues -

(@) the co-existence of the common law derivative action
(CDA) and the SDA;

(b) the conduct of proceedings; and
(c) the scope of proceedings.
Co-existence of CDA and SDA

8. The proposed section 168BB(4) provides that the SDA
provisions in the Bill shall not affect any common law right of a shareholder
of a company to bring proceedings on behalf of the company. In other
words, unlike the law in other jurisdictions which either expressly or
implicitly abolishes the CDA, the Bill allows the co-existence of the CDA
and SDA. This has been done because Hong Kong is unique in the sense
that there are a large number of companies incorporated outside Hong Kong
but controlled by Hong Kong residents. Our SDA will apply to Hong
Kong incorporated companies and non-Hong Kong companies. For
companies incorporated outside Hong Kong, the law of the place of



incorporation governs the right of a shareholder to bring a CDA (See
Konamaneni and others v Rolls Royce Industrial Power (India) Ltd and
others [2002] 1 All ER 979). There may be different rules of internal
management in the law of the place of incorporation compared with those
applying to Hong Kong incorporated companies. To abolish the common
law right in respect of non-Hong Kong companies might deprive
shareholders of those companies of rights otherwise available to them.
Hence, we consider it more desirable not to abolish the CDA, thereby giving
shareholders one more option to commence an action on behalf of
companies.

9. By reason of the proposed section 168BB(4), we cannot rule
out the possibility that a shareholder may seek to take derivative actions
respectively under the common law and the statute, hoping to increase his
chance of success. It should be noted that the CDA and the SDA differ not
only in terms of form, but also in substantive issues. For example, the
effect of ratification by the board of directors in a CDA is different from
that inaSDA. Besides, thereis no need to prove the exceptionsto the rule
in Foss v Harbottlein a SDA.

10. In the event where a shareholder takes both a SDA and a CDA
In respect of the same subject matter, we expect either one of the following
scenarios may occur —

(@ One of the actions may be struck out if any ground of
Order 18 Rule 19, Rules of High Court, Cap. 4A is
established;

(b) The two actions may be ordered to be heard together.

We doubt if the two actions can be consolidated since some of the
substantive issues are different and the company appears as the plaintiff in a
SDA but as the defendant in a CDA.

11. That said, it appears unlikely that a shareholder would take
two derivative actions respectively under common law and the statute,
given that the damages, if any, obtained in the derivative action would go to
the company and the shareholder may be exposed to two sets of costs.
Moreover, since the SDA is being introduced to address the difficulties in
the CDA, it is believed that a shareholder would generally opt for taking a
SDA and refrain from taking a CDA.



12. In light of the above analysis, the Administration would like
to seek relevant parties views on whether they consider it necessary to
include provisions in the Bill to deal with the co-existence or duplicity of a
CDA and a SDA taken by the same shareholder. If so, the following
amendmentsto the Bill may be considered —

(@ An express provision be included to empower the
court to dismiss a shareholder’s application for leave
to commence a SDA if a CDA has been commenced
by the same shareholder in respect of the same subject
matter;

(b)  An amendment be introduced to the proposed section
168BB(4) to abolish a shareholder’s common law
right to commence a CDA if leave has been granted to
the same shareholder to commence a SDA in respect
of the same subject matter.

13. It should be noted that the proposed amendments in paragraph
12 above, if adopted, should apply only to dua derivative actions taken by
the same shareholders. Where there are a CDA and a SDA taken by
different shareholders in respect of the same subject matter, we see no basis
in depriving a person’s common law right to bring a CDA smply because
another person has commenced a SDA or vice versa.

Conduct of proceedings

14. There have been concerns about the conduct of proceedings
and, in particular, the discovery of documents i.e. the shareholder, who
commences the proceedings, does not have the possession or the power to
gain access to company documents. Under the proposed SDA, the action
Is brought by the shareholder in the name of the company. This is
different from the common law position in which the shareholder will be
the plaintiff and the company will be joined as a nomina defendant for the
purpose of discovery of documents. As commented by Gower, the latter
arrangement is highly misleading in that an action enforcing the company’s
rights takes the form, apparently, of an action against the company®. It
should aso be noted that athough the company, being the nominal
defendant, can be called upon to give disclosure of documents, it is unlikely
that the company (as opposed to other defendants who are alleged to have
committed the wrongdoing in respect of which the claim is brought) will

6 Gower’s Principles of Modern Company Law, Sixth Edition 1997, Paul L. Davies page 666



take much, if any, active part in the proceedings’.

15. We consider that the concerns about the conduct of
proceedings under the proposed SDA can be addressed. We have builtin a
number of channels in the Bill to facilitate the discovery of documents.
While the company is named as a plaintiff in the SDA, the conduct of the
proceedings would be in the hands of the shareholder who has obtained
leave to commence the SDA. If the directors of the company refuse to
produce discovery, we believe that the shareholder may, on behalf of the
company, make an application to the court for direction or relief, as
appropriate (see Rules 7, 12 and 16 of Order 24 of the Rules of High Court,
Cap. 4A). Since the shareholder has the conduct of the proceedings on
behalf of the company, we believe that the shareholder would be able to
take any steps in the proceedings including discovery. In addition, the
shareholder could apply under either the proposed section 168BF (providing
the court with a general power to make any order and give any direction it
considers appropriate in respect of the action, including an order directing
the company or an officer of the company to do or not to do any act) or the
proposed section 152FA (providing for the inspection of company
documents). Lastly, the Rules Committee of the High Court may make
rules of court under the proposed section 168BI in order to give effect to the
proposed sections in Part IVAA (Bringing or Intervening in Proceedings on
behalf of Specified Corporation), as appearsto be necessary or expedient.

16. Our proposal is in fact smilar to the legisative provisions in
Australia and Singapore in that the company is named as the plaintiff. We
have consulted our counterparts in Australia and Singapore who do not
appear to be aware of any practical problemsin terms of discovery.

17. As regards other procedura issues arising from the conduct of
proceedings for SDA such as whether the application should be made by
means of an originating summons, petition or otherwise and supported by
an affidavit, whether the company or other party should be named as a
respondent, we consider that the power in the proposed section 168BI
should suffice for this purpose. Hence, we do not propose any other CSAs
to address thisissue.

Scope of proceedings
18. There have also been some concerns about the scope of

proceedings, in particular, whether the SDA should be restricted to certain
wrongs such as fraud, negligence, default, breach of duty. However, the

! Minority Shareholders: Law, Practice and Procedure, Butterworths, 2000, Victor Joffe, page 34



CDA which involves a shareholder’ s rights to sue on behalf of a company,
is generally treated as a matter of procedural law®. Hence, it is not
necessary to restrict the types of action that could be brought as derivative
actions. There are no such restrictions on the SDAs in other jurisdictions
like Australia, and Singapore. Given that it is now proposed to have a
leave requirement to commence a SDA under the Bill and the application
for leave is not to be made on an ex parte basis, the company should be able
to make a representation before the court as to whether the action is in the
best interests of the company. We believe that lawful and reasonable
commercial transactions of a company per se should normally be excluded
from the scope of the SDA as it would be difficult to establish that it would
be in the best interests of the company for its shareholders to commence an
SDA involving such commercial transactions. Hence, we do not propose
any other CSAs to address thisissue.

Way Forward

19. We invite al relevant parties to express their views on the
CSAs as well as those issues together with our responses mentioned in
paragraphs 7 to 18 above.

Financial ServicesBranch
Financial Services and the Treasury Bureau
April 2004

8 According to Gower, the basic rule in Foss v Harbottle is part of the law of civil procedure (see

Gower’s Principles of Modern Company Law, Sixth Edition 1997, Paul L. Davies page 665).



Annex A

Proposed sections 168BA to 168BI

PART | VAA

BRI NG NG OR | NTERVENI NG I N PROCEEDI NGS ON
BEHALF OF SPECI FI ED CORPORATI ON

168BA. Definition
In this Part, unless the context otherw se requires,
“proceedi ngs” (FEH*T-) means any proceedi ngs (ot her thancri ni nal

proceedings) within the jurisdiction of the court.

168BB. Menbers may bring or intervene
i n proceedi ngs

(1) A nenber of a specified corporation may —

(a) wthout |eave of the court, bring proceedi ngs
before the court on behalf of the specified
corporation; or

(b) wth the |leave of the court granted under
subsection (3), intervene in any proceedings
before the court to which the specified
corporation is a party for the purposes of
conti nui ng, discontinuing or defending those
proceedi ngs on behal f of the specified

cor porati on.

(2) Any proceedi ngs brought under subsection (1) on behal f of
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a specified corporation shall be brought in the nane of the

speci fi ed corporation.

(3) The court may, on the application of a nenber of a specified
corporation, grant | eave for the purpose of subsection (1)(b) if

it is satisfied that —

(a) theintendedinterventionisinthe best interests
of the relevant specified corporation;

(b) the nmenber is acting in good faith in the
application for |leave to intervene in the
proceedi ngs; and

(c) except where | eave is granted by the court under
section 168BC(4), the nenber has served awitten
notice on the specifiedcorporationinaccordance

with section 168BC.

(4) This Part shall not affect any comon | aw ri ght of a nenber
of a specified corporation to bring proceedi ngs on behalf of the
specified corporation, or intervene in any proceedi ngs to which

the specified corporation is a party.

(5) For the avoi dance of doubt, this section does not prevent
a menber of a specified corporation frombringing proceedings in
respect of the specified corporation, or intervening in any
proceedi ngs to which the specified corporationis aparty, onhis

own behal f in respect of his personal right.
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168BC. Service of witten notice

(1) Subject to subsection (4), a nenber of a specified

corporation shall serve a witten notice on the specified

corporation at | east 14 days before he brings or applies for | eave

tointervene in proceedi ngs under section 168BBin respect of the

speci fied corporation.

(2) Service of a witten notice under this section shall be

effected by leaving it at -

(a)
(b)

(3) Awitten

(a)

(b)

(4) The court

in the case of a conpany, its registered office;
i nthe case of a non- Hong Kong conpany, the address
of its authorized representative that is

regi stered under section 333.

noti ce under this section shall state —

the intention of the nenber to bring or apply for

| eave to intervene in proceedi ngs under section

168BBi nrespect of the specifiedcorporation; and

the reasons for his intention.

may grant | eave to dispense with the service of

a witten notice required by this section.
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168BD. Court’s power to strike out
proceedi ngs brought by nenbers

(1) On application by any party to any proceedi ngs brought by

a menber of a specified corporation under section 168BB(1), the

court may, on any of the grounds nentioned i n subsection (2), at

any tinme after the proceedi ngs were brought -

(a)

(b)

order to be struck out or anended any pl eadi ng or
the i ndorsenent of any wit in the proceedi ngs
br ought by t he nenber, or anyt hi ngi n such pl eadi ng
or indorsenent; and

order the proceedi ngs brought by t he menber to be
stayed or dismssed or judgnment to be entered

accordingly.

(2) The grounds referred to in subsection (1) are —

(a)

(b)

(c)

t he bri ngi ng of proceedi ngs under secti on 168BB(1)
is not in the best interests of the rel evant
speci fied corporation;

t he proceedi ngs have not been brought by the
rel evant nenber of the specified corporation in
good faith

except where |l eave is granted by the court under
section 168BC(4), the witten notice required to
be served on the rel evant specified corporation
under section 168BC has not been served on it or

has not been served in accordance with section
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168BC;, or
(d) leave granted under section 168BC(4) has been set

aside by the court.

(3) This section is in addition to and does not derogate from

any power of the court conferred by any enactnment or rul e of | aw

168BE. Effect of approval or ratification
(1) The approval or ratification by the nenbers of a specified

corporation of any conduct shall not have the effect of -

(a) preventing a nmenber of the specified corporation
frombringing or intervening in any proceedi ngs
under section 168BB(1), or fromappl ying for | eave
under section 168BB(3);

(b) requiringthe court to strike out the proceedi ngs
brought by the nenber, or refuse to grant | eave
under section 168BB(3); or

(c) requiring the court to determ ne the proceedi ngs
brought or intervened in by the nenber in favour

of the defendant.

(2) Notw t hst andi ng subsection (1), the court may, after having
regard to the followng matters in respect of the nenbers of a
speci fied corporation who approved or ratified the rel evant

conduct, take into account the approval or ratification in
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deci di ng what j udgnent or order (i ncludi ngany order asto damges)
to make in respect of any proceedi ngs brought or intervened in
by a nmenber of the specified corporation under section 168BB(1),
or in respect of an application for | eave nmade under section

168BB(3) -

(a) the extent of the nmenbers’ independence of the
conduct when they approved or ratified it;

(b) how wel | -infornmed about t he conduct t hey wer e when
deci di ng whet her or not to approve or ratify it;
and

(c) whether or not they were actingfor proper purposes
having regard to the interests of the specified

corporation when they approved or ratified it.

168BF. General powers of court

(1) The court may make any order and give any direction it
considers appropriate in respect of any proceedi ngs brought or
i ntervened in by anmenber of a specifiedcorporation under section
168BB(1), or in respect of an application for |eave nade under

section 168BB(3), including —

(a) interimorders pending the determ nation of the
proceedi ngs or application;
(b) directions concerning the conduct of the

proceedi ngs or application, including requiring



Page 7

nmedi ati on;

(c) an order directing the specified corporation, or
an officer of the specified corporation, to do,
or not to do, any act; and

(d) an order appointing an i ndependent person to
investigate and report to the court on —

(1) thefinancial positionof the specified
cor porati on;
(1i) the facts or circunstances that gave
rise to the proceedi ngs; or
(itii) thecostsincurredbythepartiestothe
proceedi ngs, and by the nmenber who
brought or intervened in the

proceedi ngs, or nade the application.

(2) Where the court makes an order under subsection (1)(d), it
may nake any ot her ordersit consi ders appropri ate for the purposes

of that subsection

(3) Where the court orders the appoi ntnment of an independent

per son under subsection (1)(d), the court nay, at any tinme -

(a) order any or all of the follow ng persons to be
|iable for any expenses arising out of the
i nvestigation —

(i) the specified corporation;
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(ii) the parties to the proceedi ngs;
(ti1) the nmenber who brought or i ntervenedin
t he proceedi ngs, or made the
application; and
(b) review, vary or revoke an order nmade pursuant to

par agr aph (a).

(4) If an order nade pursuant to subsection (3)(a), or the order
as varied pursuant to subsection(3)(b), nmakes 2 or nore persons
|iable for the rel evant expenses, the court nay al so determ ne

the nature and extent of the liability of each of those persons.

168BG. Power of court to make orders
as to costs

(1) The court may, at any tinme, make any orders it considers
appropriate as to the liabilities of the foll ow ng persons in
relation to the costs of any proceedi ngs brought or intervened
i n by a nenber of a specified corporation under section 168BB(1),
or any proceedi ngs on an application for | eave nade under section

168BB(3) -

(a) the specified corporation;
(b) the parties to the proceedings; and
(c) the nenber who brought or intervened in the

proceedi ngs, or nade the application.

(2) An order nmade under subsection (1) nmay require
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i ndemmi fication of costs, which nay require i ndemification, out
of the assets of the rel evant specified corporation, agai nst the
costs incurred or to be incurred by the nenber referred to in
subsection (1)(c) in bringing or intervening in the proceedi ngs,

or making the application.

(3) The court nmay onl y nake an order as to costs under thi s section
in favour of the nenber referred to in subsection (1)(c)if it is
satisfied that the nenber was acting in good faith in, and had
reasonabl e grounds for, bringingor interveningintheproceedi ngs,

or making the application.

168BH. Discontinuance or settlenent
Proceedi ngs brought or intervened in by a menber of a specified
corporation under section 168BB(1) shall not be discontinued or

settled without the | eave of the court.

168BI. Rules of court

The Rules Conmittee constituted under section 55 of the High
Court Ordi nance (Cap. 4) may nmake rul es of court for giving effect
to this Part as appears to the Commttee to be necessary or

expedi ent.”.



Annex B

A mar ked-up version of the
Comm ttee Stage Anmendnents

to the proposed sections 168BA to 168BlI

PART | VAA

BRI NG NG OR | NTERVENI NG | N PROCEEDI NGS ON
BEHALF OF SPECI FI ED CORPORATI ON

168BA. Definition
In this Part, unless the context otherw se requires,

“proceedi ngs” (FEHAT-) means any proceedi ngs (ot her thancrim na

proceedings) within the jurisdiction of the court.

168BB. Menbers may bring or intervene
i n proceedi ngs

o I 5 T :
) wit] | - b ;

(1) A nenber of a specified corporation may, with the | eave
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of the court granted under subsection (3) -

(a) bring proceedi ngs before the court on behal f

of the specified corporation; or

(b) I nt ervene i n any proceedi ngs before the court

to which the specifiedcorporationis aparty

for the purposes of continuing, di scontinuing

or defendi ng those proceedi ngs on behal f of

the specified corporation. *

(2) Any proceedi ngs brought under subsection (1) on behal f of
a specified corporation shall be brought in the nane of the
speci fied corporation.

3y T | I L . : I :
£ ed Lon. | : I : I .
ZIVINUITIT L ofied tl

In response to Members' suggestion, these amendments aim to impose a leave requierement for commencing a
statutory derivative action.
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3) The court may, onthe application of a nenber of a specified
corporation rant | eave for the purpose of subsection (1) if

it is satisfied that -

(a) itisinthebest interests of the specified

corporation that the applicant be granted

| eave:
b the applicant is acting in good faith:;
c if the applicant is applving for | eave to

brin r oceedi ngs under subsection (1) (a

thereis aserious questiontobetriedand

it is probable that the specified

corporation will not itself bring the

pr oceedi ngs;

d if the applicant is applving for | eave to

intervene in proceedi ngs under subsecti on

(b it is probable that the specified

corporation will not itself properly take

responsibility for those proceedi ngs; and

e except where | eave i s granted by t he court

under section 168BC(4), the nenber has

served a witten notice on the specified

corporation in accordance with section
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168BC. 2

(4) This Part shall not affect any comon | awright of a nenber
of a specified corporation to bring proceedi ngs on behal f of the
speci fied corporation, or intervene in any proceedi ngs to which
the specified corporation is a party.

(5) For the avoidance of doubt, this section does not prevent
a nenber of a specified corporation frombringing proceedings in
respect of the specified corporation, or intervening in any
proceedi ngs to which the specified corporationis aparty, onhis

own behal f in respect of his personal right.

168BC. Service of witten notice
(1) Subject to subsection (4), a nenber of a specified
corporation shall serve a witten notice on the specified

corporation at | east 14 days bef ore he bringsorapptiesforlteave
tointerveneinproceedi-hgsunder—section168BB applies for | eave

under section 168BB(3)*in respect of the specified corporation.

(2) Service of a witten notice under this section shall be
effected by leaving it at -
(a) in the case of a conpany, its registered office;
(b) inthecase of anon-Hong Kong conpany, the address

of its authorized representative that is

In response to Members' suggetsion, these amendments aim to add two new requirements, along the lines in
section 237(2) of the Australian Corporations Act 2001, for the court to grant leave to a member to commence a
statutory derivative action i.e. (@) it is probable that the specified corporation concerned will not bring the
proceedings, or take responsibility for them; and (b) there is a serious question to be tried.

See Footnote (1).
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regi stered under section 333.
(3) Awitten notice under this section shall state —
(a) theintention of the nenber to bringoer—appbyfor
I . . i I .

168BB apply for | eave under section 168BB(3) *in

respect of the specified corporation; and
(b) the reasons for his intention.

(4) The court nmay grant |eave to dispense with the service of

a witten notice required by this section.

4

See Footnote (1).
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168BE. Effect of approval or ratification

(1) The approval or ratification by the nenbers of a specified
corporation of any conduct shall not have the effect of -

(a) preventing a nenber of the specified corporation

frombringing or intervening in any proceedi ngs

under section 168BB(1), or fromappl ying for | eave

under section 168BB(3);

(b) requiring the court to strikeoutthe proceedings

See Footnote (1).  After the introduction of the leave requirement, the striking out mechanism can be deleted.
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breught by the nerber—or° refuse to grant | eave

under section 168BB(3); or

(c) requiring the court to determ ne the proceedi ngs
brought or intervened in by the nmenber in favour
of the defendant.

(2) Notwi t hst andi ng subsection (1), the court may, after having
regard to the followng matters in respect of the nenbers of a
speci fied corporation who approved or ratified the rel evant
conduct, take into account the approval or ratification in
deci di ng what j udgnent or order (i ncludi ng any order asto danages)
to make in respect of any proceedi ngs brought or intervened in
by a nmenber of the specified corporation under section 168BB(1),
or in respect of an application for | eave nmade under section
168BB(3) -

(a) the extent of the nmenbers’ independence of the
conduct when they approved or ratified it;

(b) how wel | -informedabout t he conduct t hey wer e when
deci di ng whet her or not to approve or ratify it;
and

(c) whether or not they were actingfor proper purposes
having regard to the interests of the specified

corporation when they approved or ratified it.

168BF. General powers of court

6

See Footnote (5).
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7

(1) The court may, at any tine, * make any order and give any

directionit considers appropriate in respect of any proceedi ngs
brought or intervened in by a nenber of a specified corporation
under section 168BB(1), or inrespect of an applicationfor | eave
made under section 168BB(3), including —

(a) interimorders pending the determ nation of the
proceedi ngs or application;

(b) directions concerning the conduct of the
proceedi ngs or appli cati on—reludingreguiring
redi-ation®;

(c) an order directing the specified corporation, or
an officer of the specified corporation, to do,
or not to do, any act; and

(d) an order appointing an i ndependent person to
investigate and report to the court on -

(1) thefinancial positionof the specified
cor porati on;

(i1i) the facts or circunstances that gave
rise to the proceedi ngs; or

(ti1) thecostsincurredbythepartiestothe

proceedi ngs, and by the nmenber who
brought or intervened in the
proceedi ngs, or nmade the application.

(2) Where the court nakes an order under subsection (1)(d), it

These amendments aim to improve the clarity of the proposed section 168BF(1).
In response to the suggestion made by Mr Winston Poon, SC, these amendments aim to del ete the phrase
“including requiring mediation”.
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may nake any ot her ordersit consi ders appropriate for the purposes
of that subsection
(3) Where the court orders the appoi ntnent of an i ndependent
per son under subsection (1)(d), the court nay, at any time -
(a) order any or all of the foll ow ng persons to be
Iiable for any expenses arising out of the
i nvestigation —
(i) the specified corporation;
(ii) the parties to the proceedi ngs_or

application®

(iii1) the nmenber who brought or intervenedin

t he proceedi ngs, or made the

application; and
(b) review, vary or revoke an order nade pursuant to
par agr aph (a).

(4) I'f an order nade pursuant to subsection (3)(a), or the order
as varied pursuant to subsection(3)(b), nmakes 2 or nore persons
liable for the rel evant expenses, the court may al so determ ne

the nature and extent of the liability of each of those persons.

168BG. Power of court to make orders
as to costs

1y T | e, I :
: he Liabiliti | : :
Lot | : ' : | : I

In responsesto Members' comments, these amendments aim to make it clear that “parties to the proceedings’
include “ parties to the application”.




(1) The court nmay, at any tinme (includingongrantingleave under

section 168BB( 3 nake any order it considers appropriate as

totheliabilities of the followi ng personsinrelationtothe

costs of theapplicationfor | eave made under secti on 168BB(3) or

any proceedi ngs brought or intervened in, or to be brought or

intervenedinunder section168BB( 1), by a nenber of a specified

corporation —

(a) the specified corporation;

(b) the parties to the proceedings or application;

(c) the nenber?®®,

(2) An order nmade under subsection (1) may require

Hhdermmification—of costs—which-rmrayreguire such person as is
specifiedinthe order to indemify such other parties specified

inthe order against the costs incurredor to beincurred by them

0 Inresponse to Members suggestion, these amendments aim to make it clear that the court may grant an order as
to costs for proceedings brought or intervened in by a member of the specified corporation once the leave to
commence the proceedings is obtained.
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! indemification, out of the assets of the rel evant

i ncl udi ng*

speci fied corporation, against the costs incurred or to be

i ncurred by thenmenber referredtoinsubsection(1)(c) inbringing

or intervening in the proceedings, or naking the application.
(3) The court may onl y make an order asto costs under this section

in favour of the nenber referred to in subsection (1)(c) if it is

satisfied that the nmenber was acting in good faith in, and had

reasonabl e grounds for, bringingor interveningintheproceedi ngs,

or making the application.

168BH. Di scontinuance or settl enent
Proceedi ngs brought or intervened in by a menber of a specified
corporation under section 168BB(1) shall not be di scontinued or

settled without the | eave of the court.

168BI. Rules of court

The Rules Conmittee constituted under section 55 of the High
Court Ordi nance (Cap. 4) may nake rul es of court for giving effect
to this Part as appears to the Commttee to be necessary or

expedi ent.”.

n In response to Members' comments, these amendments aim to improve the clarity of the proposed section

168BG(2).



