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Annex

A mar ked-up version of the
Comm ttee Stage Anmendnents

to the proposed sections 168BA to 168BlI

PART | VAA

BRI NG NG OR | NTERVENI NG I N PROCEEDI NGS ON
BEHALF OF SPECI FI ED CORPORATI ON

168BA. Definition
In this Part, unless the context otherw se requires,

“proceedi ngs” (FEH#AHT) means any proceedi ngs (ot her t hancri m nal

proceedings) within the jurisdiction of the court.

168BAA. Application

This Part applies to proceedings in relation to fraud,

negligence, default inconpliancew thanylawor rul e or breach

of duty committed against a specified corporation?.

168BB. Menbers may bring or intervene
i n proceedi ngs

1 : : i ed :
o " | e o b .

| : 3y : ;

Having regard to the views of various organizations on this issue, we propose, as agreed by the Bills Committee,
to restrict the scope of the statutory derivative actions to those proceedings in respect of any fraud, negligence,
default in relation to any law or rules, breach of duty in relation to the specified corporation.




Page 2

(1) Anenber of aspecifiedcorporationmy, withtheleave

of the court granted under subsection (3) -

(a) bring proceedings before the court on behalf

of the specified corporation; or

(b) intervene in any proceedi ngs before the court

to which the specified corporationis a party

for the purposes of continuing, discontinuing

or def endi ng t hose proceedi ngs on behal f of the

speci fied corporation?_

(2) Any proceedi ngs brought under subsection (1) on behal f of
a specified corporation shall be brought in the nane of the
speci fied corporation.

3} T | I L . : I :
£ ed on. | : I : I .
ZIVINETITIE L ofied tl
n he | lod| . o hel .

2 In response to Members' suggestion, these amendments aim to impose a leave requierement for commencing a
statutory derivative action.
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(3) The court may, onthe applicationof anenber of aspecified

corporation, grant | eave for the purpose of subsection (1) if

(a) it appearstothecourt that thereisaprina

facie case that granting | eave to the

applicant is in the interests of the

specified corporation; and

(b) the court is satisfied that -

(i) theapplicant is actingingoodfaith;

(ii) if the applicant is applyingfor | eave

to bring proceedi ngs under

subsection(1)(a), thereis aserious

guestion to be tried and the

specified corporationhas not itself

br ought the proceedings;

(ii1) if the applicant is applying for
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| eave to intervene in proceedings

under subsection (1)(b), the

specified corporation has not

diligently continued, discontinued

or def ended those proceedi ngs; and

(iv) except where |leave is granted by the

court under section 168BC(4), the

nmenber has servedawittennotice on

the specified corporation in

accordance with section 168BC:.

(4) Subject to other provisions inthis Part, Fthis Part shall
not affect any common |aw right of a nenber of a specified
corporation to bring proceedi ngs on behal f of the specified
corporation, or interveneinany proceedi ngstowhichthespecified
corporation is a party.

(5) For the avoidance of doubt, this section does not prevent
a menber of a specified corporation frombringing proceedings in
respect of the specified corporation, or intervening in any
proceedi ngs to which the specified corporationis aparty, onhis

own behal f in respect of his personal right.

Having regard to the views of various organizations on thisissue, we agree to introduce, as proposed by the Bills
Committee, aleave requirement, and to lower the thresholds for granting leave: ()it appears to be primafacie in
the interests of the specified corporation that the proceedings be brought, continued, discontinued or defended; (b)
the applicant is acting in good faith; (c) if the applicant is applying for leave to bring proceedings on behalf of
the specified corporation, there is a serious question to be tried and the specified corporation does not bring the
proceedings; (d) if the applicant is applying for leave to intervene in proceedings on behalf of the specified
corporation, the specified corporation does not diligently continue, discontinue or defend the proceedings; (€)
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168BC. Service of witten notice

(1) Subject to subsection (4), a nenber of a specified

corporation shall serve a witten notice on the specified

corporation at | east 14 days bef or e he brings—orapptiesforlteave
to-+ntervene-in-proceedingsunder-seet+on-t688B

under section 168BB(3)* in respect of the specified corporation.

(2) Service of a witten notice under this section shall be

effected by leaving it at -

(a)
(b)

(3) Awitten

(a)

(b)

(4) The court

in the case of a conpany, its registered office;
i nthe case of a non-Hong Kong conpany, t he address
of its authorized representative that is

regi stered under section 333.

noti ce under this section shall state —

the i ntention of the nmenber to bring-oer—applyfor
| . : i I :

168BB apply for | eave under section 168BB(3) °in

respect of the specified corporation; and
the reasons for his intention.

may grant | eave to dispense with the service of

a witten notice required by this section.

168BCA. Court’s power to dism ss application for | eave under

section 168BB(3)

The court may disn ss an application for | eave under section

except where leave is granted by the court, the member has served a written notice on the specified corporation.

See Footnote (2).
See Footnote (2).
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168BB(3) if the applicant has, in respect of the sane subj ect

matter, brought proceedings on behalf of the specified

corporation, or intervened in any proceedings to which the

specified corporation is a party under common | awf.

168BCB. Court’s power to strike out proceedings brought or

I ntervention in proceedings by nenbers under common | aw

(1) Were | eave has been granted to a nenber of a specified

corporation under section 168BB(3), if the nenber brings

proceedi ngs on behalf of the specified corporation, or

I ntervenes in any proceedings to which the specified

corporationis a party under conmon lawin respect of the sane

subject matter, the court my —

(a) order to be struck out or anended any pl eadi ng or the

i ndorsenent of any wit in the proceedings or

intervention under common law, or anvything in such

pl eadi ng or indorsenent; and

(b) order the proceedi ngs or intervention under conmon | aw

to be stayed or dism ssed or judgnent to be entered

accordingly.

Having regard to the views of various organizations on this issue, we propose to empower the court to deal with
the co-existence or duplicity of a statutory derivative action and a common law derivative action: (a) Add a new
section to empower the court to dismiss an application for leave to commence a statutory derivative action if a
common law derivative action has been commenced by the same member in respect of the same subject matter;
(b) Add a new section to empower the court to prevent a member from commencing a common law derivative
action if leave has been granted to the same member to commence a statutory derivative action in respect of the
same subject matter; and (¢) Add a new section to empower the court to make any order and give any direction it
considers appropriate in relation to items (a) and (b) above
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(2) This sectionisinadditionto and does not derogate from

any power of the court conferred by any enactnent or rule of

lLaw'.

168BCC. Court’s power to nake orders and give directions in

relation to sections 168BCA and 168BCB

The court may make any order andgiveany directionit considers

appropriate in relation to sections 168BCA and 168BCB®.
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168BE. Effect of approval or ratification

(1) The approval or ratification by the nenbers of a specified
corporation of any conduct shall not have the effect of -

(a) preventing a nenber of the specified corporation

frombringing or intervening in any proceedi ngs

under section 168BB(1), or fromappl yingfor | eave

under section 168BB(3);

(b) requiring the court to strikeoutthe proceedi-ngs

See footnote (6).
See footnote (6).
See Footnote (2).  After the introduction of the leave requirement, the striking out mechanism can be deleted.
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brought by the menber—or'° refuse to grant | eave

under section 168BB(3); or

(c) requiring the court to determ ne the proceedi ngs
brought or intervened in by the nmenber in favour
of the defendant.

(2) Notwi t hst andi ng subsection (1), the court may, after having
regard to the followng matters in respect of the nenbers of a
speci fied corporation who approved or ratified the rel evant
conduct, take into account the approval or ratification in
deci di ng what j udgnent or order (i ncludi ng any order asto danages)
to make in respect of any proceedi ngs brought or intervened in
by a nmenber of the specified corporation under section 168BB(1),
or in respect of an application for | eave nmade under section
168BB(3) -

(a) the extent of the nmenbers’ independence of the
conduct when they approved or ratified it;

(b) how wel | -informedabout t he conduct t hey wer e when
deci di ng whet her or not to approve or ratify it;
and

(c) whether or not they were actingfor proper purposes
having regard to the interests of the specified

corporation when they approved or ratified it.

168BF. General powers of court

10

See Footnote (9).



Page 10

11

(1) The court may, at any tine, make any order and gi ve any

directionit considers appropriate in respect of any proceedi ngs
brought or intervened in by a nenber of a specified corporation
under section 168BB(1), or inrespect of an applicationfor | eave
made under section 168BB(3), including —

(a) interimorders pending the determ nation of the
proceedi ngs or application;

(b) directions concerning the conduct of the
proceedi ngs or appl i cati on—rneludingreguiring
redi-ation'?;

(c) an order directing the specified corporation, or
an officer of the specified corporation, to do,

or not to do, any act (includingthe provision of

such informati on or assi stance as the court may

think fit for the purpose of the proceedings or

application)?®®; and
(d) an order appointing an i ndependent person to
investigate and report to the court on -
(1) thefinancial positionof the specified
cor poration;
(i1i) the facts or circunstances that gave
rise to the proceedi ngs; or

(ti1) thecostsincurredbythepartiestothe

11
12

13

These amendments aim to improve the clarity of the proposed section 168BF(1).

In response to the suggestion made by Mr Winston Poon, SC, these amendments aim to del ete the phrase
“including requiring mediation”.

Having regard to the views of various organizations on this issue, we propose to amend the proposed section
168BF(1)(c) to make it clear that the court may make an order directing the specified corporation or its officersto
provide information or assistance in relation to the statutory derivative action.
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proceedi ngs, and by the nmenber who
brought or intervened in the
proceedi ngs, or nmade the application.
(2) Where the court nakes an order under subsection (1)(d), it
may nake any ot her ordersit consi ders appropriate for the purposes
of that subsection
(3) Where the court orders the appoi ntnent of an i ndependent
per son under subsection (1)(d), the court nay, at any time -
(a) order any or all of the follow ng persons to be
Iiable for any expenses arising out of the
i nvestigation —
(i) the specified corporation;
(ii) the parties to the proceedings_or

appl i cation'

(iii1) the nmenber who brought or intervenedin

t he proceedi ngs, or made the

application; and
(b) review, vary or revoke an order nade pursuant to
par agraph (a).

(4) I'f an order nade pursuant to subsection (3)(a), or the order
as varied pursuant to subsection(3)(b), nmakes 2 or nore persons
liable for the rel evant expenses, the court nmay al so determ ne

the nature and extent of the liability of each of those persons.

14 In responses to Members comments, these amendments aim to make it clear that “parties to the proceedings’

include “ parties to the application”.
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168BFA. Protection of personal data

Not hing in section 168BF(1)(c), (d) and (2) shall authorize

the collection, retentionor use of personal dataincontravention

of the Personal Data (Privacy) Ordinance (Cap. 486)?*.

168BG. Power of court to make orders
about as—t6 costs

1y T | S . : g

(1) The court may, at any tinme (includingongrantingleave under

section 168BB(3)), nmake any order it considers appropriate

about the costs incurred or to be incurred by the follow ng

persons in relation to an application for |eave nmade under

section 168BB(3)or any proceedings brought or intervened in,

or to be brought or intervened in, under section 168BB(1l) -

(a) the nenber
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(b) the specified corporation; and

(c) any other parties to the application or

proceedi ngs?®.

(2) An order nmade under subsection (1) may require the specified

corporation to indemify out of its assets against the costs

incurredor tobeincurredbythe nenber i n maki ngtheapplication

or in bringing or intervening in the proceedings.

(3) The court may only make an order about costs (includingthe

requi renment as toindemification) under this sectioninfavour

of the nenber if it is satisfied that the nenber was acting in

15

16

In response to the comments made by the Office of the Privacy Commissioner for Personal Data, we propose to
add a new provision along the lines in the proposed section 152FE to enhance the protection of the personal data
obtained under the proposed section 168BF.

In response to Members' suggestion, these amendments aim to make it clear that the court may grant an order as
to costs for proceedings brought or intervened in by a member of the specified corporation once the leave to
commence the proceedings is obtained.
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good faith in, and had reasonable grounds for, bringing or

intervening in the proceedings, or nmaking the application®.

168BH. Di sconti nuance or settl enent
Proceedi ngs brought or intervened in by a menber of a specified
corporation under section 168BB(1) shall not be di scontinued or

settled without the | eave of the court.

168BI. Rules of court

The Rules Conmttee constituted under section 55 of the High
Court Ordi nance (Cap. 4) may make rul es of court for giving effect
to this Part as appears to the Commttee to be necessary or

expedi ent.”.

17

In response to Members' comments, these amendments aim to improve the clarity of the proposed sections
168BG(2) and (3).



